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Appellant submits the following Reply Brief in response

1, Respoundent's Brief in response to Respondent's Brief.

POINT I

VESTED PROPERTY INTEREST CANNOT BE CREATED

BY STATUTE OF LIMITATIONS WHEN IT UNDERMINES

AND DESTROYS PUBLIC POLICY ON UNCLAIMED

PROPERTY AS ESTABLISHED BY THE LEGISLATURE

THROUGH A LAW PASSED SUBSEQUENT TO PASSAGE

OF THE STATUTE OF LIMITATIONS.

In 1957 the Utah Legislature in effect repudiated the
aoctrine of escneat by establisning and endorsing a new concept
known as tne Uniform Disposition of Unclaimed Property law.

Tnis, in etfect, reguires all corporations or business holding
runds or property belonging to an owner they cannot locate, to
tarn 1t over to the Utah State Treasurer. He, basically, "stands
in the shoes of the owner" and holds for him.

Owners or their neirs wno file claims are paid and the
unclaimed balance is used for public purposes by being deposited
i the Uniform School Fund. Owners or heirs, without any
iimitation of time, may come forward and claim a refund of all
that is being neld. A trust fund nas been established
sutficlently large to enable all claims to be paid. In the case
ot money orders casned by Travelers Express after having been
feported as unclaimed property and the funds paid in, repayment

v1ll pe made by the Treasurer's Office upon submission of the

~dsned money order.



While the pasic question to pe decided 1n thls case |-
whether the six-year Statute of Limitations applles, or wnetpng,
the later passed law setting a seven-year presuliption of
abandonment statutory period overrules tne six-year pgrloo.
However, a deeper underlying guestion 1s really wnhetner tne
Uniform Unclaimed Property Law can be cilrcunvented and puulic
policy pe thwarted by the use of the Statute of Limitations to
permit corporate escneat.

A basic concept 1s tnat escneat 1s not ravored 1n tnae
law. Recently In tpne Matter of the Estate or Vera Katz Vernui
apnd Harold T. Katz.,_ deceased, 659 P.2d 1052 (Utan 1983) tnis
court overruled a past precedent to give an estate Lo neirs wnou
showed up many years alfter escneat ordinarily occurrea. If tne
court upnolds tne respondent 1n tnls case, 1t wlll De periitting
even affiriming, the coctrine ot escneat 1n a different roin,
namely corporate escheat.

Corporate escneat, 1f permitted, will divert runas LIS
public purposes, and ultimately from owners or neirs just as
erfectively as public escneat will dilvert runds Lrom owiers an.

their neirs.



POINT 11

TRAVELERS EXPRESS COMPANY, INC. MAY NOT

BE SELECTIVE IN APPLYING STATUTE OF

LIMITATIONS ONLY TO STATE AND NOT TO OTHER

OWNERS SUBJECT TO UNCLAIMED PROPERTY ACT,

AND NOT APPLYING TO OWNERS WHO CASH MONEY

OKDERS AFTER SIX YEARS.

Tne appellants contend that when money orders are
curcnased and 1ssued that they are subject to the six-year
Sjvatute of Limltations, and tnat at the end of six years, the
. iuer nas a vested rignt 1n tne funds.

Two guestions lmmediately come to mind. (1) Is
Travelers Express Company taking the position that all of its
aoney oruers suvld within the State of Utan are good for only six

years?  (2) W1ll Travelers Express Company refuse to cash any

Soiey vruer older tnan six years for any customer?

A resounding "no" answer 1is so obvious tnat it hardly
ieeds to ve mentioned. Nowhere in the record is tnere any
¢viuence tnat money orders are not nonored by Travelers Express
alter £ix years, except tnose claimed by the State Treasurer
.nuer tne Unclaimed Property Law. No time limits are ever
sfuugllt Lo tne buyer's attention.

After asserting the statute, tbere Das_been a_waiver of
11 wnen any time barred money ocders nave been cashed older than
AVY L eat . The defense of the Statute of Limitations may not be
i-scrted agalnst the State of Utan, and then waived against

vilers ot money orders wno present them rfor payment after six

:edals. Tpe 1ssulng company cannot observe a douple standard.



This principle was the central point in tne
case of Soutp Carolipa Tax Commission.va._Metropolitan

Life Ipsurance Company, 221 S.E.2d 522 (1975). _

It is clear from the records tnat the
respondent would never attewmpt a rorreiture
against a policy holder, and that the polnt
1s now raised only as against tne Tax
Commission. The derivative nature ot the
Commission's rights under tne act must be
considered. Ir the owner of presumed
abanaoned property has any rignts, which are
conceded by Metropolitan, these rignts accrue
in their entirety to tne commission.
Metropolitan may not wajive irs.conrracrual
Iignts as to tpese policies against_ tone
policynolders. and tpen.epnforce tnose_ sane
Iigniﬁjﬁsilnﬁl_inﬁ‘IBX_EQEEJESJDD- (Empnasis
added.

The case further stated . . . "Botn in law and eyulty
forfeitures are abnorred, but by tne same token wailvers are

favored."

The same would pe true of rorfeitea money oraers to
Travelers Express. It would bring about corporate escneat. On
tne other hand, the waiver doctrine would protect tne funds for

the true owners, and would be returnea to the owner by tne State

Treasurer wnen claimed.
Also, anotner case applyilng the walver doctrine statea:

It 1s propable tnat tne bank would never
attempt sucn a rorfeiture against a
traveler's check purchaser, and that tne
point 1s now ralsed only as agalnst tne
controller. If tnis 1s so, tne derivative
nature of tne controller's rights under tne
act must be porn in mind. If tne owner or
presumed apandoned property has any rignts,
those rignts accrue in tneir entirety to tne
controller. (Tbe Dbapk Inay DOL wWalve 1ts
coptractural rights as to a purchaser of



fravelerls.checks, apnd thep epforce tnose
Same Ilghts 4s agaipst tpne state and the
coptroller. (Emphasis added.)

pepk.of  Anerlca V.. Cranstop, 252 Cal.App.2d 208 (1967)%
The same conclusion was reacined in a "money order"

case. See Lory v. Goldepn State Bapk, Cal.App., 157 Cal.Rptr.
535, 95 CA.3rd 360.

In the recent case of Deppis.J. Roberts, IIl._ef al. V.
Trevelers Express Compapy,_Ipc. No. C.A. 80-4443 in the Superior
Ceurt of Rnode Island, June 17, 1982. Mr. Justice Albert E.
DeRorpio after reviewing tne evidence and nearing arguments in a
summary Jjudgment hearing stated the following in a transcript of
ris reasons for nils decision as follows:

A walver is a voluntary and intentional
relinguishment of a known rignt, claim or
privilege. . . . Tnis court concurs with the
findings of the California court 1n the case
ot Trayelers Express against Cory, number
77-1086R, decided January 8, 1980, that
Travelers nas waived such a service charge.
And I guote the language from that case,
"Since tne controller's rignts under
California's Unclaimed Property Law are
derivative and he succeeds to wnhatever rights
the owners of apandoned property have, the
walver of service charges by plaintiff as to
the owners in any event defeats any rignt
Travelers might seek to assert against the
controiler.”

The court's order signed by Justice DeRobbio on July
Y, 1982 stated:

#4. Travelers Express has never attempted to
collect tnese service cnarges from owners or
payees of tne money orders regardless of when
presented for payment, but has instead
followea a practice of waiving such charges
to all except the state.



In the present case on appeal, Travelers Express may
not waive its assertion of the Statute of Limitation against
individual money order owners and not waive this rignt against

tne State Treasurer.

POINT 111

LEGISLATIVE HISTORY DEMONSTRATES THAT THE

UTAH UNCLAIMED PROPERTY ACT SUPERSEDES THE

RUNNING OF THE STATUTE OF LIMITATIONS.

Tne original unclaimed property law passed in 1957 did
not specifically, mention money orcers, altnough we maintain tnat
tney were covered by Section 78-44-8, U.C.A. (1953) which coverea
"all intangible personal property not otnerwise covered by this
act.”

A specific amepdment ip 1959 clearly snowed the
legislative intent of covering money orders when the speciric
words "money orders" were included. Tnis was two years after
Section 16 of the Uniform Act dealing with the Statute of
Limitations was omitted at the passage of tne Uniform Unclaimea
Property Act in 18957,

The Legislature certainly would not nave amended 1n
tnese words tnrough passage of a specific pbill if it woula nave
peen a useless and meaningless gesture. It woula have been
totally without purpose 1if the Legislature nad intended to
continue to recognize tne six-year Statute of Limitations.

This 1959 amendment snows tne clear intent of the

Legislature that money orders were to be covered by tne unclalmed



_ieperty law, and that companies issuing money orders must report
inuse tnat were uncashed for seven years.

Thus, the principle of legislative intent argqued
cxrenslvely by respondents in tneir brief tnat tne Statute of
[1mitations was lntended to supersede the effect of the Unclaimed
pruperty Act nas been totally demolished by the 1959 amendment,
parvicularly 1in reference to money orders. Therefore, the
extensive guote from the case of State_of Utab ex rel._Baker_ v.
Iovermountain Farmers Association, 668 P.2d 503 (1983) is not in
point nor applicable. The public policy to be concerned about is
the unclailmed property disposition policy which is a successor to
tne vld escneat policy, and it has a far nigner priority than
whetner the Statute of Limitations should continue.

A prief explanation of tne reference to a Bar by the
statute of Limitations in Section 78-44-11(5). U.C.A. (1953) and
1in Regulation #10 issued by tne State Treasurer shortly after the
1957 act was adopted needs to pe explained.

Tne State Treasurer has always upheld the principle of
Jreland v, MacIptosh, 61 Pac. 901 (Utan) that once tne Statute of
Limtations nas fully run, and it nas not peen waived, it becomes
2 vestea rignt. Tnerefore, in recognizing that the statute nad
fully run on any property held by a nolder at least six years
stlur to tne 1957 passage of the Uniform Unclaimed Property Act.,
In vtner words before 1951, tnere should have been placed in tne
law a passaye which recognized this right, and stating that such

was not reportable. Tnat was the reason for Section 78-44-11(5),
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