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STATEMENT SHOWING JURISDICTION

The Court of Appeals has jurisdiction over this appeal
pursuant to 78-2-2 of the Utah Code Annotated as amended in 1992,
in that the matter has been transferred to the Court of Appeals

by the Utah Supreme Court.

STATEMENT OF THE ISSUES INVOLVED

1. WALSH'S SALE OF HIS INTEREST IN THE PARTNERSHIP
WORKED A DISSOLUTION OF THE SAME. Questions of law are reviewed

for correctness. Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985).

2. ONCE THE DISSOLUTION OCCURRED, THE REMAINING PARTNERS
CAN ONLY EITHER WIND UP THE PARTNERSHIP OR CREATE A NEW ONE.

Questions of law are reviewed for correctness. Kimball vs.

Campbell, 699 P.2d 714, (Utah, 1985).
3. THE REMAINING PARTNERS FORMED A NEW PARTNERSHIP.

Questions of law are reviewed for correctness. Kimball vs. Campbell,

699 P.2d 714, (Utah, 1985).
4. AFTER THE FORMATION OF THE NEW PARTNERSHIP, WALSH WAS
NO LONGER LIABLE FOR THE JET STAR DEBT. Questions of law are

reviewed for correctness. Kimball vs, Campbell, 699 P.2d 714,

(Utah, 1985).
5. WALSH WAS NOT LIABLE FCR THE DEBT TO ROBINSON AT ANY

TIME. Questions of law are reviewed for correctness. Kimball wvs.

Campbell, 699 P.2d 714, (Utah, 1985).
6. AFTER THE FORMATION OF THE NEW PARTNERSHIP, WALSH

WAS NO LONGER LIABLE FOR DEBT INCURRED IN THE ORDINARY COURSE OF



BUSINESS. Questions of law are reviewed for correctness.

Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985).

7. AFTER THE FORMATION OF THE NEW PARTNERSHIP, WALSH
WAS ESPECIALLY NOT LIABLE FOR EXTRAORDINARY DEBT. Questions

of law are reviewed for correctness. Kimball vs, Campbell,

699 P.2d 714 (Utah, 1985).

8. EVEN IF WALSH WERE LIABLE FOR DEBTS OF THE NEW
PARTNERSHIP, THE SAME WERE TO BE DIVIDED EQUALLY BETWEEN THE
PARTNERS. Questions of law are reviewed for correctness.

Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985).

9. EVEN IF WALSH WERE LIABLE FOR THE DEBTS OF THE NEW
PARTNERSHIP, DEFENDANTS/APPELLEES ARE NOT ENTITLED TO PREJUDGMENT
INTEREST. Questions of law are reviewed for correctness.

Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985).

10. WALSH, AS A MATTER OF LAW, DID NOT OWE JUDE ERICKSON
ANY MONEY. Questions of Law are reviewed for correctness.

Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985)

11. THE PARTIES ENTERED INTO A CONTRACT THAT LIQUIDATED
THE JUDGMENT ENTERED BY THE COURT. Questions of law are reviewed

for correctness. Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985).

12. DEFENDANTS ARE BARRED FROM FURTHER RECOVERY BY VIRTUE
OF ACCORD AND SATISFACTION. Questions of law are reviewed for
correctness, Kimball vs. Campbell, 699 P.2d 714 (Utah, 1985)

13. DEFENDANTS ARE BARRED FROM FURTHER RECOVERY BY VIRTUE
OF PROMISSORY ESTOPPEL. Questions of law are reviewed for correct-
ness. Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985).




14. UNDER NO CONDITIONS WERE THE DEFENDANTS ENTITLED
TO AN AWARD OF ATTORNEYS FEES. Questions of law are reviewed for

correctness. Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985).

DETERMINATIVE STATUTES

48-1-2 Utah Code Annotated.
48-1-3 Utah Code Annotated.
48-1-8 Utah Code Annotated.
48-1-12 Utah Code Annotated.
48-1-20 Utah Code Annotated.
48-1-24 Utah Code Annotated.
48-1-26 Utah Code Annotated.
48-1-27 Utah Code Annotated
48-1-28 Utah Code Annotated.
48-1-30 Utah Code Annotated
48-1-31 Utah Code Annotated.
48-1-32 Utah Code Annotated.

48-1-33 Utah Code Annotated.

Each of the foregoing are included in the addendum.

STATEMENT OF THE CASE

This is an appeal from the Third District Court, regarding
certain rights and duties stemming from the dissolution and recreation

of a new partnership,

NATURE OF THE CASE

This case involves the meaning and interpretation of the

Utah Code provisions regarding partnerships.



COURSE OF PROCEEDINGS

This matter was heard on April 24 and 25, 1989, before the
Honorable Richard Moffat. Various motions were heard, and the
Court finally signed the FINDINGS OF FACT, CONCLUSIONS OF LAW and
JUDGMENT, in 1990.

Thereafter the parties worked a compromise and settled
the matter, and the Motion for Summary Enforcement of Settlement
Agreement, was heard by the Court in February, 1993.

The original matter was appealed and assigned to the Utah
Court of Appeals by the Supreme Court.

A second Notice of Appeal was filed on the Motion for
Summary Enforcement, which has been assigned to the Court of
Appeals, and the two appeals have now been consolidated into the

present action.

DISPOSITION IN LOWER COURT

Judge Moffat held for the Defendants on their counterclaim
and required Walsh to pay substantial sums to the Defendants. Judge

Moffat denied the Motion for Summary Enforcement.

SUMMARY OF THE ARGUMENT

Appellant submits that Judge Moffat made him the guarantor
for the success of a new partnership formed after Appellant disassoci-
ated himself.

Judge Moffat ruled that Plaintiff was required to pay sub-
stantial sums to Defendants for debt incurred after he was no longer
involved them, along with prejudgment interest, contrary to law.

Judge Moffat denied the Motion to Summarily Enforce Judgment

and awarded Defendants attorneys fees, contrary to law.



WaLEH- 5

A UIBS0LUTION OF THE

acoeording to  Exhibit 22, Mark

entered into an agreement an May 2, 198%.

The agreemsnt had the

seller shall se arid kuyev shall pu
one-thied (Lo30 inters rresently i@”ﬂted
Fast, Murray . Ut ah. The sale inclules
lnterest to the name "lniversal Video'" and
Video Froductions,” the lease to the
furniture, finxtures, eguipment and aoroounts

used by the Seiler in the bHusiness.

Aappedllent submits thaet such

The State Legislature defines dissclutio
which provides as follows in the Utah
48-1-26. "Dissolution def ined.

IC).L.llDWlTUJ lanjuage in

premnises,

constitutes

FARTHERSHIF

SAME.

dJudith Erickson,

Section 1:

"Unaiversal

inyentory,

recelvable owned and

a dissolution of

n in 48-i-de, T.C.4.

Code annotated:

The dissolution of & partnership is  the change in the
relation of the partners caused by any partner ocesasing to  be
associated in the wcarrving on, as distinguished from the winding

up, of the business.
At the outset of the oreation of the
December of 1984, Mark Wslsh, explained to

critical it WA to Walsh that fie e

Fartnership account. Waleh felt that

critical. as he had just left a

partnership

forged Mark s signature on certain checks,
dissolution of the prior partnership.

page 1Y,

Note

Universal Video, in

Feter Van Alstvyne how

a signatory the

On

this was solutely

where his partner had

and that had caused &

the transoript at



i “he earlo mET ol Lt a, iuwzrt o a Tow ool oMLl gt ter
the pealatur OF Uawwversal Viren FarlaestvhLitt, Waivsu 1 &1 U aet [Oome
A das aiter Laviay 101 Seltalh @nhad e, bion npis Alrivas. he
el W2Th e OF 1Be CITLoves:  &aine slaten Lhal e einl JTeler wouis
wer  get' tna bogetner thal day 1o 3@ thet The PmpLiovess were pald
immediatedv,

The amp.oves responded that she han alrearv heen jwicd. note
tne tranerrapl at pags Juad.

Walsen was fwiicas ab this rorgery. and 0 e went Loy the
Clearing house to get copies of all  of the rhecks Lhat Feter Lan
Alenyne  hald Fovroet, He therne met wotih Feter aoour FlhE o cae0r S,
and Felter ctalen Lheal pe Foraged maybhe o aher pe0 a1 Lue most [ouar .
Waish then produmaeal Lhe copres of  1the mansy, saly Fopoaen cheee =
trat feler Van Alstene hat gianed Mar) =  name Lo, and r8TeET Yab
pl-tFyne Lberame wilreme vy e@nnarras<sed, and town 21 7eies Lo s
Mar: "= interest 1n Lhe store, that be aus Mark Lot Laaled abou’
about @ month before. Note transcrint  at page L 05 8% Wel o -
pane S0

In addaition to 1he foregoing, the parties anresd vo attemnt
to sell the business as @ QULINDT CONCETH 8% #arYly as ety Maro by,
L9HY, af ber some three plus  months o ODPerat Lon. Van alscowvrmes

“lated that he and Marl prepared an adl to be run wn che paj@d. 1

-+

an attempt to sell tne business and  dassolve the partnership.
Note the Lranecript at page o¥.

Consishtent witrh thewe evpressea intentions (o ALl-ays0cian o

3

f

with eavh ather ., Wartah sold hie anteresl o Jwile LLracerson, EE

ra



noted above.

aistvne  and BEobinson were clearly on notice, beroause
Walash procveeded to have Jude Erickson put on 8% a signatory on
the bank account, and the removal of Mark Walsh, as & signatory.
Note pages 35 and Je of the transoript.

The Faritners in Universal Video Fartnershin, oan not in good

faeith claim that they di3 not know of this.

[

In the Utah Code annotasted, &t 48-1-2 1s the following:

INTERFRETATION OF HHOWLEDGE &RD NOTICE.

(12 Within the meaning of this chapter, a person is deemed
to have knowledge of a fect not only when he bas actual knowledge
thereof, but also when he has knowledge of such other facts that
gard of them shows bad faith. Note Jenner ve. Real

to oacvt in dasre

Botate Service, 5% F.Ed 1078

It iz without guestion, thet the checking acoount

two signatures. Feter Van éslstyne could not pey & singie Dbill

~

without Jude Erickson’s signature.

it wes without dispute, &t the lower Court ievel., thet Mark
Walsh insisted on being on the account, when he was & partner.

20 when Jude Erickson’'s namse wae placed on the account, and

i

Mark s removed, 1t was a glowing manifestion to Feter Van alstyne
and Gerald REobinson, that Maerk Welsh wes disassociated with them
in the Universal Video Fartnership.

Feter Van aAlstyne admitted on the stand that he bad forged

Mark Walsh’'s name to many ocheocks, not onily without Mark's

m
i

authorization but absolutely ocontrary to Mark ' s expressed
direction. Note transcoript at page 34.

Van #Alstvne and HRobinson, were absalutely on notice of the



sublect disessoolation, as defined Ly the Htate Legislature, in
48-i-3, Uteh Code Annotated. and 1t would he bhad Faith For them

to deny that 1t haprpensd, when 1t heppened.

Immediately after Mark Walsh itated with Feter Van

Alstvne and Gerald Robinson, Feter sand Gersaid prepesred and sent a

letter to the acvountant that hed done the

oaf disassooistion.  Hote Exhibit 7.

Im this document, prepared by Feter Van Alstvne who was &
grajuate of the Unaversity of {itabh Law Schonl, &t psge & and 3,
1t mtatess

Enclosed herewith is payment in the amount
helieve to be & fair and eguitalble UL Lenment
IFf vou are willing to acoeph this S Yment
all of our financidl recor: e an yaur pm~
of this payvment will be oconstrued as
full. in the meantime, we will gladlsy
for all pertners & close-of-busine
dissolution of that partnership. (emphasls

a5

X ki
of payment in
for Mark Walsh and
tatemnent as  of the

=

appellant respectfully submits thet 1t i an  inescapable

conclusion, theat Mark Walsh disessociated himself with the othesr
partners, towards the first of May, 198%, and the same worksd a

dissolution of the subject Universal Video Fartnership.

ARGUMERNT TWO
ONCE - THE DISSOLUTION  OF  UNIVERSAL VIDED PFPaRTHNERSHIF
JCCURRED, THE REMaINIRG FARTRERES Cal OWLY  EITHER WIND UP THE
kQETHERbHIF Or CREATE A NEW UOHNE.

HE@oIation G ure el " the

As  noted ebove, onog  the

[l

Fartnership was Jdissolved as defined in 48-1-2¢6, Utabh Co

1

bt
G
18]

Annotated, as amended in
The Fartnership wcontinues at thet point however, as the

4



FEmSIning Faroners have the right to wind up.

In the provisions of 48-1~34 Ucah Code Annotated is  the
Ffollowing:

4E6-1-34 RIGHT TO WIND UP

Unless otherwise agreed, the partners  who have not
wrongfully dissclved the partnership or the legasl representatives
of the last surviving partner, pot benkrupt, has the right to
wind up  the partnership affalrs: provided, however, that any
rartoer his legel representatives or [His assignes  upon Ccause
shown may obteain & winding up by the Court.

appellant submits that 1t is clear in the law, that Feter

Van Alstvne and Gersld Robinson, oouwld have wound  up the
husiness, liguidated the Fartnership assets, and cut evervons s

losses.

In the alternative, Feter Van Alstyne and Gerald Eobinson,
could take on new partners, ainvested new capital, and started new
and fresh, with Mark Walsh, no longer being associated with

lniversal Video Fartnership.

AGREEMENT THREE

THE REMAINING FARTHERS, FETER VAN ALSTYNE AND CERAL
ROBINSON 7TOOH ON A NEW FARTHNER, JUDITH E}‘L'L'};HF‘I‘J. AND STARTED
THEIR NEW FPARTHERSHIFP A& FRESH, ARD COMPLETELY DISASSOCIATED WITH
APFELLANT .

As noted above, Gerald Robinson and Feter Van alstyne wrote
Exhibit 7, to the pearties accountant Mr. REoger Henonard, and

stated therein:

1
[
il
oy
b

In the meantime, we will gladly prepare for rMark We



tan statement &z of thoe

and for all partners e ol - D

drssolution of the parinershil.

¥

In addition to the

me, s nobted above., Feter Van &lstyne

participated in  getting Merk Walsbh s name off the Fartnership

t

acaeount , and replacing the sene with Jude Erickson’s name.

In additaion  to the foregoing.

Varn aistyne decides,
without any notice to Mark Waelsh, thaet he is going to personally
prepay the Jet HStar obligation.

This obligstion was not in default, and while there would be

a discount for prepaying the same, there was no need to  do the

zame, other then Peter Van Alstyne, unilaterally cicied to do

w0, Decausne he wanted to be the one who was totally ain contyrci.

Not onily does Peter Van Alstvne change his position io

reference Lo any antecsdent delt, e  Dborrows new money and

the seme  into his newly Formed partnership. Fote
Transoript at page JU5.

A

Az noted on Exbhibit 1, on page one in December of 1984, the

parties had entered into the Jet Star contract, which provad
the following:

The Fromissory Note shall contain & provision entitling the
Buyers to a discount from the principal amount thereol in an
amount egual to the number of full calendar monthes remaini
the original term o
which the Fuyvers p
acorued interest.

on
f  the promissory note after the date wpon
ay said note in full, bhoth prancipal and

:

Unoe Mark was out of the partnership, Feter unilateralily
decides to take over his interest, and so now be 1  totally an
control of his new partnership.

Conoomnitantly,., Feter Van alstyvne, unilaterally decides to

&



take advantage of this provision in the original contract, and he
then loans bis newly formed partnership some  $20,000.00. Fave

g g

thousand for working capital and the other $E5,000.00 to  he

appiied to the Jet Ster Ubligation.
Towards the end of the trial, Defendant’'s call to the stamd
Mary Van alstyne, who testified as lfollows on GUSy "He

loaned, May 3Jilst of 85, $30,000.00, to the husiness.’ {emphasis

added) .

Feter d4id not have to do this, but apparently he was so
excited about his new pertnershap, and Dbesing the only one in
control, he unilsterally decided to make this move even though
the parties were not in  any kind of defeult an  the monthly
payments on  this ocontract, and it was undisputed that the
business was paving this obligation timely each month.

Almost immediately after creating this new oresture, Feter
Van Alstyne then asttempts to get Jude Erickson to anvest with
him, and become & full one-third partner ain this new venture,
rather than & one-third partner, based upon the sale from Walsh.

Feter, a law school  graduate, apparently spend &
considerable amount of time studying partnership law, in order to
draft and send to Judithk Erickson, Exhibit &, on or about June 3,
198%, which states in its entirety as follows:

June 3, 1985 (hand written’

In the formation of a partnership, the ability to contribubte
capital is of prime importance.

When we realised that Universael Video was not able to
continue under the agreements Mark and Peter had with Jet Star,
another partner with wvapital to invest was scought to replace Mark

7



who bhad no capital to invest. Towards the end of v@bruafy and
the First of Marob vou, Jwle, sapproached us indicating v hhad
petween $15,000.00 and $25,000.00 vou would like to invest wilh
the intent of becoming a partner. In  as muvh Liked vour
rapport waith the customers, yvour drive and e AN MENnaging
the business we felt vou would be an excellent partner. We
accepted vou as a third partner based on the agresement that you
and Feter would share egually in  the purchase of the

appraximately $ed,000.00 contract with Jet Ster Industries.

=

When the agreed upon date, May 31, 1785, for ttlement with
Jdet Star industries arrived and vou had no money to purchase your
share of the contract, yvou bresached & vital agreement whioch was a
condition upon yvou  beooming & 2 partner  with us. Feter has
purchased the entire ocontract whioh., in effect, unmer ltah
Fartnership Law inciuded the purchase of your capital share of
the partnership. We would still like to have vou be & partoer in
Universal Video but only the following option 1s available undsr
Utah Fartnership Laws:

Through vour oontribution of time and devotico to the
partnership vou are legally entitled to share in the parinership
determingd by the value of vour time and devotion. Assuming the
value of the partnership sssets s $100,000, we fell that a 10%
interest is an extremely genserous setilemsnt.

in_order to  provaide vou still an oppertunity  to become a8
full one third oartner, we, the two general partners, invite vou
to meet the terms of the originsl agreesment we bad with vou by
ramurﬁha%ina from Peter vour share of the wcapitel account, which
is H15,00. The offer expires Friday, June 7, 1%8% at quon Ir
the offer enpiras we will assume  tThalt vou acceph a 10% interest
as outlined above.

As a matter of record, we want to remind yvou thaet vou were
advised at an early daste, by us and others, that the purchase
ajresmnent yvou were negotisting with tark Hals WS in our
ORANLONn, not prudent  considering  the indebtedness of  the
partnership at  that time. You have been advised many tTimes to
ohtain an attmrney and re-svaluste the position  that yvou are
praesently in. Our wiew is unchanged.

We hope that this letter clarifies the current stetus of the
partnership of Universal Video, Ve  look forward to continulng &
profitable relstionship with vou.

VA7 LEs
GERALD ROBINSON FETERE VAR ALBTYHE

Not only did the written agreement from gerald and peter to

8



Jude, make her a partner, so 4id the actions of the three after
the formstion of the newly formed partnership.

As noted on  page 46 of the transcoript, Feter Van alstyne
testified that when the partners scld the assete of the business
in  summer of 1%8¢, he had worked with Judith Erickson in the
same, in thet bhe kept her posted regarding the same, vet did not
@ven communicate the same to Mark Walsh.

G. But you did testify that vou dad in fact report to Ms.
Erickson the full terms of +the sale of the assets of the
partnership, 15 that correct?

A The full terms of the sale of the asssets?

& Yes, 1in the spraing.

A Like May, "'8e7

Giw ‘8.

Fw Kight, I dad.

Un the same page Feter Van Alstyne testified, that there was
a distribution to Judith Erickson, when the assets were sold, vetb
there was no distribution to Marik Walsh when the assets were
s0ld.

Un page 47, Feter Van alstyvne testified as follows:

G Was any pavment forthcomlng from the partnership after
May of 1785 to Mr. Walsh? Any oash or any distribution of any
kairad®

A Coming to Mr. Walsh after the sale in June of 85
{sia)

0« That's correct.



A Ho. absolutely not.
and  that was as it showld  he, as  Mark Walsh, frand

HLBAEE

in
Hi

ooiated bhaimsell & whole  year belore, and the new

partnership was formed a whole yvear before with Peter,
Juditho.

As noted on page 114, when the new paritnersblp gets & new
accountant, immediately after the formetion of the same, Lthis
avtion was not even discussed with Mark Walsh.,

Az noted on page 114, Peter Van aAlLstyvne t that when

he and Gerald were working out the terms of the new peartnership
with Judith Erickson, these terms were never even communicated to
Mark Walsh, and  again that was as 1t should be, because Mark
Walsh was out of the old partnership. and these DeV  DErtners
could agree to whatever they wanted and Mark Walsh should not
have been included in the same.

No hones person could  dispute the undeniable fact, that
Feter and Gerald steted in writing, and signed by each of them,
that if Jude put up another $15,000 she would have been a full

one thaird partner, consistent with these new  pariners prior

T

agregment with her, and 1f she Aad not come up with the said

$1%,000 she would remain a paritner with merely a one-tenth
interest.

Also, apparent in this letter by the law school graduate, is
the undeniable fact that Feter had heen doing certain research in
partnership law, regarding his newly formed  partnership, and

attempted to get Jude to acguiesce L0 & Imere ten percent partner

10



instead of the full one thied partner zold to her by Mark
Walsh.

However, 4t is not importent thet Jude be & one toird

"
r+
i
s

partner or & one tenth partner, what ocan not be disputed 1

Jude was & partner, both hefore this letter and after, as per

thees

Bt
—
o]
+
e
ol
i

new partners  agreement, expressly  referres to
contract, which was reduced to wraiting and signed by each of the
"General Fartners.”

This letter also confirms  the facolh that both of

rf
gt
=}
1
i
HH

rFartners were aware that Mark Walsh was getting out some  Lime

ago, and that the new pariners in

t
=
1
=
i
£
it
o
#
r
=
i
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i
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i
o
o
4
HH
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that the price that Jude was paving to bhe & with them,

was way too high.
-

It is most interesting to note the phrase, "another partaer

with capital to invest was sought to rvepliace Mark Walsh., . . In
other words, FPeter Van  ALstyne and Gerald KEobinson wanted a

drfferent partner than Marlk, and wanted one who could put up soms

(a3

Mmonevy . Hardly & situation where they oclaim  they did not know

that Mark hed sold his ainterest in the pertnership to JdJude
Erickson. as noted on page 97 of the txranscript.

In any event, it i1s without dispute that Judith Erickson
became a pertner in the newly formed partnership, whether it be a
one-third partner as designated by the sale from Mark Waelsh to
Erickson, or a one-tenth partner as designated by Van alstyne and
Eobinson, is not relevant, whaelt 1s relevant is that she became s

partner.

11



Ferhaps even mnore probative of  the fact  that the new

= than the

rartners actions conf irmed the new  part
foregoing 1s the undisputed Faot that FPeter decided to prepay the
Jet Star contract on his own.

There was no discussion Oy agreemnent regarding  the sane
hetween Feter and Merk or Gerald and Merk. FPeter doss  this on

clusive controdl,. and @m0 he can pay

I

his own so that he can have =

& lesser amount to Jet 5ter, with his newly formed DUSINSEES.

As noted on Exbabit &, Feter and Gerald were

partner  with new capital, and Juds

CONOerns.

Thoey

otherwise she would remain

g noted on Exnibhin

Ent same day

subinits that perhaps the Dbest evidence of there

s

=, 1 the

it

being & newly formed busainess by the new Ertner

i

undisputed faot that Peter Van Alstyne invests five thousar

doliars, new money, into the new business, without any disoussion
or agreement with Mark Walsh for the same. Note page 271 and
following of the transcaript. This was Jdone immedietely after
Mark was out and Juwle was in, ie: May, 1985,

This wae not the only time thet Peter treats the hbusiness

this way, as again in December of the same year, [e again,



without any discussion or agreemsnt with Mark, puts additiaonal
new monies Aante  has company. whioh  werse in o excess of five

thousand

i}

liars. Note page 7% of the transcript.

Appellant submits that it 18 undisputed, that the pariners
dissolved the old partnership as reflected on Exhibit 7, wherein
Feter and Gerald sent the letter to the accounteant. stating, "In
the meantime, we will gladly prepare Ffor Mark Welsh and for all

partners & cliose-of ~business tax statement &% of the dissocliution

partnership."” {(enphasis added)

i

ITmmediately thersafter they work new terms for = W

partnership with mark ool and Judith  an, either ez & one-third

partner if she comss up with 15,000 or as a ten per o@nt partner

if she does aot.

As testified by Feter on page 119 of the transcoript, when
the partners decided to sell the assets in 1986, some whole year
after Mark Walsh wes out, and the new Fartnership formed, no
communications were to Mark, and all communication were to Judith
Brickson.

Ferhaps one of the most significaent elements of the new
rartnership, as reflected by the actions of the new partners, 1
the undisputed fact that Mark Walsh, removed himself as a
signatory on the company acoount, and Feter had Judith Erackson
substituted on the same.

All by itself, such evidence should be dispositive, vet in
this vase, it is even more significent, as Feler had admitted on

the stand that Mr. Walsh, dissolved his past partnersihlip, because

13



one  of  his parviners bhad forged Mark

ki) Jjust  as  Feter Vaen Alstyne, and Marlk hed totelly
terminated the relationship, because 1t was absolutely oritical

to Mark that he bhe on the ochecking account to meke sure that

things were as they seemed.
Hence, replacing Judith Erickson on the company acoount, was
" & Ry "

in and Mark was

absolute evidence to Mr. Van Alstvyne that she wa

out. Note trenscript at pages 208 and 209V.

On page of the transcript a Mr. Thomas Silvester was
called to testify regarding pressure from FPeter, about Mark
getting out and Jude getting in. Beginning on page 62

G Do vou recall anvihing more golfie about that? I

dons "t want to push vou, bhut anvithing she said thaet Feter wanted
O -

‘1

a Little bit o

fa. She sai1d she wished he would baok off
ghe ocould sort things out.

6w But you don‘t recall what he was supposed to back off
from doing?

fia He was pushing for a decision as to whethsr or not she

waz in or out. and that was --

The testimony becomes increasingly more probative  when
considered in light of Exhibit &, where Feter is pressing for the
additional $1%,000 from Jude to make her & full one-third partner
OF rema&ining a partner in the new partnership, with merely a one
tenth interest.

Then coupled with all thaet, they treat her as a paritner, by

14



kesping her informed all activiby with the new partnership, and
do ot communicate at all with Mark Walsh.

[T

They decide to sell the business & whole vesr after Walsh

Fh

had left, and communiceted the same regulariy to Jude and
communicated nothing to Walsh.
Furthermore they include Jude in the distraibution at the
tame of the sele in 19286, and totally exclude Marlk from the same.
Lastly and perhaps most telling, iw that they put in new
monies both ammediately after Mark is no longer involved, and
then an additional significent amount six months after the old

partnership was Jdissclved and the new partnership created.

appellant submits thet it is without ion that the old
partnership involving Mark Wslsh, was totally dissolved and the

new partnership with Judith Erickson was created, and frankly

continued business for over a vesr, after Marlk Walsh haed gone.

ARGUMERT FOUR
AFTER THE DISSOLUTION OF THE OLD FARTNERSHIF AND  THE

CREATIOR OF THE NEW FARTHERSHIF WALSH WAS HO LORGER LIAELE OR THE
JET STAR OBLIGATION

4s noted above, the contract with Jet Star allowed the
Fartners to prepay the obligation, and thereby save a thousand
dollars for every month the Jet Star Loan wase prepaid.

According to Defendant’'s Exhibit #25, the following
raragraph is third from the bottom.

The undersigned shall be entitled +to discount the principal
balance owed hereunder by an amount egual to 1,000 for each full

calendar month remsining between the deate upon which thev note,
both principal and interest, is peid in Ffull, and lDecember 15,



The Jet Star obl:

ation was & partnership deblt; 1e: beding

paid by the parinership. a1 anid Yan 1sTVnE waere mere

guarantors of the same, should the Fartnsrship fail to make the

b

Pavment . In

]
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monthly pavment made. that 18

eévery payment made pursuent to the terms and conditions set forth

in  the written agresment was made by  Unaversal Video. Note
Transcript at page 286.

At the time that Walish soid his interest in  the olid

prartnership to Jude

+

the obligstion was current, and it

had never missed or was lete for any peavment. Hobe

the transoript.

Fater Van alstyne, immediatel

4 after Mark wWalsh

e

disassociated hamself from the ©ld partnership, decided to
personally pay this obligetion so that he could be the one in

control.

Feter got the control that he wanted, by psrx

sonally paying

of f thise obligetion, and absolutely absolving the partnership of

anv and all liebility with the exception of a $5,000 remaining

balance, which he personally psild at o dafferent time, some whole

s

1]

half year after Walsh had left, and the new partners ored
theilr new partnership.

This move by Peter to obtain his sontrol, changed the whole
nature of the debt.

Now the partnership owed nothing to Jet Star or Heith

Bigler, and Peter personally owed the mortgage company on his own

ie



home .

agreed to pay Jet Star and Heith Bigler, but Walsh

to pay any mortgage oompany who put any morhg
on Feter Van Alstyne’ s personal residence.

Feter can not voluntarily pay a Dbusiness debt with o
¥ Ray 1

consent to nobtice to Walsh, and  th

il

n expect that Walsh will he
chligated to pay the volunteer.

For Walsh +to be lisble on this wortgege, the same nust be
reduced to writing and signed by Wslsh.

Any agreement for Halsh to pay the mortogage company would be

a

absolutely voild, as & metter of law, 1f the agresment called for
the payment of over $3500.00, took more tThan a vear to complete or
if a1t involved real property.

Iin this caese, it involved all thrae.

There was absolutely no evidenoe that Mark had even made
such an oral agraément, let alone & writing, and signed by Mark
Walah .

In addition to the foregoing, any agreement to stand for the
debt of Peter, as & matter of law, would have to be reduced to

writing and signed by Walsh.

i
H

Ty

In the Uteh Code Annotated, amermnded in 1989%, 25-5-4, stabtes

§

as Followss:
25-F-d  CERTAIN AGEEEMERNTS VOID UNLESS WRITTEN aND SIGHNED

The following agreements are vold unless the agreement, or
some memorandum of ©the agreement, is in writing, signed by the
party to be charged with the syreement:

(1) avery agreement that by its terms is not to be
performed within one vear from the making of the agresment
(2 every promise to answer for the debt, Jdefasult or

17



miscarriags of snother.

11

There was no besis for feter to prepay Lhis obligsetion ofther

than the gquid pro guo of getting the contirol that he wanted.

to make the

Surely the business L have cont LT

payment, a&nd there 1 no basis to oclaim thet the debt obligation
was in default 1f the prepayment was wot made.

-

fis noted on  Exhibit 25 the business loan was prepaid by

k]

Peter Van Alstyne as of June 3, 1eei. THis the exant same

date that Feter generated Hxhibit 6.

The sun did not set on the prepayment by Feter, before bhe is

asserting  his newly acguired control, as reflected on Exhibit €.

N
P
i

= w . vou as @ third  partner based on the
agreement that you and Feter would share egually in the purchase
of the approximately 60,000 contract with Jet Star Industries.

When the agreed upon date, May 31, 1%8%, for settlement with
JdJet Btar Industries arrived and you hed no money to purchase your
share of the contract, you bresched a vitael resment whioh was &
condition upon  yvour becoming a partner 1th us. Feter
purcheased the entire contraect which, in effect, ¥
Partnership Law included the purchase of vour wcapital shere of

the partnershiip. o . (emphasis added)

As noted in the transcript, throughout, Feter sxercised his
control thaet he purchased, through the entire relationship with
Jude, and ultimately had her served with oraiminal action on

Christmas Eve, 1985, to totelly break her down and manipulate

13}

her. Note the transcript at page 155 wherein she states as

follows:

It was on Christmas Eve. It was on Chrastmas Eve, and I was
served these papers sayvaing that I would be - - 1 think taken to

dail or something. this is my understanding, that I was going tao
jail for it.

18



1y Fedler bad rutblessly ocaae e EhE oramindgd et d e

-

Aactua
brought  against Jude, oefore he tesarne’  that certain ittems he
claimed she ctpae., Troven to be in the SLar Deing refelrad.

However , the jpoanl 15 thaet fFeter Crne e ke oblaaned the

I
control that he wanted, elercised the same (o the point ol abuse,
as¢ noted througbout the trenscrint. dove Tor euampie ane lub.

Not only 1 kalser £ abidgation to G0 olar weiol Lerth Riglde:x
Lermineted as stated above, but also Ly vairtue of  48-1-Y5:3) of
the Utah Fartneirship provisions of the Uran Code, which snate- a-
Follows:

LUl Where & person anrees  to  assume  the ewasting
obrLamations ot a lawsolved  jpartnershit, the  partnevs whosne
ubligations have been asesumed shals bLe daoharagel From any

[ Y SN _— to STen LT 3l 162 DT T DY O Uy WG, yDOWING O e
diablifaty to apy crenctor o the pact bt t 5 t Lue

agreement, consients to a material alteratrion Lo Flhe matures O
taime of payment of zuch obligations.

i

1]

0

-

As noted on Defendant ‘s Eixhibit 27, heath Figler wrotes  on

the bottom, "Canecel i ed o-3-55"

It 1% true that an addational $5,0u0 was patd to BHigler some
gax wmonthe later, however, 1t 1% absolutedy ciear and frantly oot
even dispubend, that any monthiv payments to Bigler, ceased as of
June 3, 1vg%, ana henve Marl walsh o obligerion also ceased,

ot ondy  «@x a matter of partnevship law, & Mavl Walsn
released from any further oblagation on the Fagler agreement, but
as a matter of general lew, he 18 so releaserd.

fovordaing to 15-4-3 of the Utah (Code Annotated, oy amended
in 1953, 1% the followings:

15%-4-3 FAYMENT EBY CO-0OBLIGOR

The amount or wvalue of any consideration received by the

19



obligee from one Lo more of
of jodnt or  of  doint and L
partial satisfection of ftheir obligshion:
the extent of the amount ¥ red on the obligstion of all co-
obligor to whom the obligor or of o gawang bthe  oonsiads ‘
dad not stand an the relation of a SHLV .

oy From one or more
[y in

Ghligacor, in  whole

shall he credited Ew)

Note Horman vs.

don., P40 PL3d 1848, {(Utah App. 19870 .

Henoe, as a metter of contract law, Mark Halsh is nobt liable
for the Jet Star obligastion once Feter prepsld the sams. Mtk

T

Walsh i1z no longer liable

ocbhiigetion as a matter
of partnershins law, and Walsh ie not liable on the Jet Star

aobligation by virtue of the statutory law.

HRGUMENT FIVE

TOE RORINGON AT ANY

WALEH Was ROT  LIakLE FOBE THE DEBT
TIME.

There oan be no question that the loan of 30,000  hy
Robinson was made to the partnership.

at the beginning of the trial on April 24, 1%8%, the perties
through Counsel, stipulated to certein faots. Un page 5 of the
transoript, the parties stipulate as Follows:

i 2

- wowo and number eight, REobkinson lent the sum of 34,000 to

the partnership.”

Agccording to Mr. Van alstyne, who negotisted the loan to the
partnership by Robinson, Walsh never even spoke with Hobinson at
all to Van Alstyne’s knowledge. Note page 13 of the transoript.

Avcording to Mr. Robinson, at page 297 of the transcript he

had never met Mark.

i

on page 180 of the

[
N
o

=

Lastly, according to Mark Wals

2
P
<



transcript is the following:

i

0. What 1s your acguaintanceship with Gerald REobinson?
fia Hone. He was & partner in the store. I never met him

or seen him until vesterday. {This was the second Jday of trial,
Yo

.
and therefore Ma;h’g statement 1s that he never even met the guy,
until the first day of trial.)

Walsh testified on page 16&, that he had only spoken to
Robinson twice, and both of those times were after the
partnership was dissolved. Note page 186.

Every witness agresed thaet the negotistions for the loan by

Hobinson to the partnership was by Feter Van Alstyne.

As noted on peges 1%0 and 191 of the transcorapt, Mark Walsh

testified on direct examination as follows:
G w And  what did  Peter tell vou about Mr. Robinson's

investment?

é. That he had put up $30,000 that he was to be treated as
a partner; he was to have & third interest and that EBruce, has
son, was to be involved in the store. Bruce was going to school,
and as 1 understand it, had Just married Feter's sister. But
that the store would provide employment for Bruce Robinson.

& Did vou agree with these terms?

A. T addid.

G But you never discussed them with Fobinson, d4id you.
fi. Ho. I did not.

G. Did FPeter tell vou that vouo would be personally
responsible to repay Mr. Robinson.

fie No. The understanding was at this time and alwave was,
that neither one of us were putting in OUr ©OWn MONeY. And  my
home had already & second on it, paying off some debts from Video
Theater. and s0  there was no 4iscussion about  our personal

liabilities. But it was very clearly understood that the store
was to make those payments and was to be in the --  and the
business was to be responsible for the liabality.

Not only did the partners agres thet there would be no



peEraconal liability for the repaviner of the loan to  Hobioson,

1

they actually set up the pavment to Bobinson, by the husine

just that wayv. HNote page 294 of transoripit.

Immediately praior  to the disscolution of the partnersii

Halsh represented to Jude Erickson thet the parinership was

24

making the RKobinson pavment. Hote the transoriph at

-

When Jude Erickson becamse & partner in  the newly formed
partnershin, she confirmed thaet the partnership was paying  the
Eobinson obligation. Note pege 28& of the transcoript.

These undisputed facts Find thelr way into the FINDIRGE OF
FaCT entered by the Court.

In FINDING OF FAaCT #2 on page 2 4

il

the following:

y

~r

2 Terms of the partnership agresment ancluding  the
Following:

@ . Eobinson’s Obligation=; Robinson agreed to snd did
loan $340,000 to the partnership for the purpose of payving &
25,000 pavment to Jdet  Star Contract and 5,000 for mp@rafim
expenses. Hobinson obtained the 30,000 by teking out & second
moytgage on his homs, at the bank’'s interest rate of 1ﬁn415 R
ANTUM W

In FINDING OF FalT #57 on pages 11 1s the following:

57 In addition to the initial
annum, HRobinson loaned the business
Decemnber 18, 1985% . o "

UqU0“ loan at 1%.41% per
L 200 at 13% per  annum

*"LJ

Ag noted in  FINDINGE #%5% and #5958, when the assets of the

m
4
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r

i
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newly formed peritnership were sold some vear plu
left and the initial partnership dissclved, ERobinson was paid
from partnership assetbs, upon liguidation.

The Utab Code Annotated at 25-%5-4 states as Follows:

CERTAIN ACREEMENTS VOID UNLESS WRITTER




v

The following agreements are vold unless the agreement, or
some note or memarandum  of the agreement, 1s in  writing, signed
by the party to be charged with the agreement:

&

{13 every agreement that by its terms 1s not to  be
rerformed within one year from the making of the agreemsnty

7

L2 every promise to answer for the Jdebt, defauit, or
carriage of another.

appellant submits  that any purported agreement that Walsh
pay Hobinson any money is veoid, 1Ff  not in writing, &and signed by

Walsh, for two reasons:

(&l it would take more than a vear to completeg
(1) Malsh was to peay Eobinson if, Unaiversal Videco

Fartnership 4id not.

No  one Tarn argue differently that Universal Video
Fartnership, made every payment, without exception, that was in
Faoct paid to Robinson.

After the fact, Robinson is attempting to make Walsh iliable,
and never makes any claims against Walsh, until well over a year
after the initial partnership was dissolved.

Bottomline, such ean agreement that Walsh pey the Partnership

debt to Robinson, is  absolutely void, unless 1In writing and

signed by Walsh. Hote the legacy of cases heginning as early as
First Netional Bank vs. Hinner, 1 U. 100.

Appellant submits that Walsh is not liable to Robinson for
the loan thet Robinson made to Universal Video Fartnership as the

same is void, even 1f the promise was made, which 1t was not.

ARGUMENT SIX



THE

AFTER THE FORMATION :
ORDIHARY

o i

LTNERS ., WaLiH Was  HO LONGER
COUESE OF BUSIHESZ, OF THE NEW

A= noted asabhove the o0ld partnervsihip with Mark Walsh ags  a

dissolved.

jif]
il

partner w

It is absolutely without dispute that Feter Van Alstvyne and

it

Gerald Robinson eand Judith Erickson, then srested a wholly new

and different partnership

"

at the time that Fark dissssocitated hammeld wiith the

%]
g
b

partnership, the bLills were being psaid  out of the cash flow of

the business.

Feter Van dlstyne testified on page 18, as follous:
& A during the spring ~- winter and vang af 1985, vou

i
conducted business as Universal Video, 1s that correct?

fia That 's right.

6. and yvou were payving the bills out of
the business as Universal Video, is that correct

the oaszsh Fflow of

2

. That’'s correct.
It is important to note that Mr. Van alstyne and Gerald
Hobinson, absolutely made no effort to sell the Dusiness OF in

any way attempted to wind it down, at the time thet FMark Walsh

dicsassoviated himselld with them.

Giving Feter and Gerald every benefit of the doubt, they

i

made no attempts to liguidate the business, to sell as a going
COnCern; or in anv way attempted to wind down the business, until

several months after Mark Walsh had left.

In fact, it was & whole year plus, after Walsh had left and

24



= of the bhusiness
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the new partnsrship was created, thatb
were sold.

Hot only had Feter put in $5,000 once he got the oontrol he
bargained for in the new partnership, he agein put 5,900 into
the new business some si1: months later, ie: December, 1985,

A careful review of the Chyvitraus account, Exhibits 14, 1
19, show that when Mark disessociated bhimsell with the company,
approximately $5,000 was owed. Zhortiy after he left, it went
all of the way beyond ten thousand dollars.

Cornes November, 1veh, it

i

ack down to 35,000 or

[

thereabouts.
Henuoe, sven ftaking Feter’s view of the surprise ocomning Lo
him regarding the Chytraus eccount, 1t 1e oleay thet at the time

of the second investment in the business by Feter in December of

-,
~+
i
23

1983, any and all indebtedness on this account remaining afts

left, had been paid off, and only a new

dark

wut on th

waiting For the Hovember sSuriprise.

As @ result, the five Thousand

Chytraus aocoount winen Marlk Wa.

stional personal sums into his new

= e = af
Ly o@add

A0 ol F T A

DUEINSESS.

It may be true that he had to pay off the Chytraus acoount
in the sum of ¢5,000 more or less, in order to continue with them
as a supplier, however, a careful review of the acocount will show

that 5,000 was generated on the account, after Mark Wslsh had

disassociated with the company.



Ag a result, i1s  can not be said that any  contribubtion that

Feter made from personal funde, benefitted Mark Walsh in any way.
as  noted shove, Febter and Gerald ocan not  bind  the old

partnershipy 1n any way, after dissclution hes taken place, except

to wind down the company.

Instesad of winding down the business, they pioked up The

pieces and started a new one, with Jude, and then aover the course

I}

of time in thelr new venture, they paved off the ship

debt, o that they could own the same free and oleasr, and
therefore any profit on the same would be theirs.

Had the business not gone down because of competition in the
market place, that is exactly what Peter and ferald planned on.

Note on page 123, of the Transoript with Feter testifvyving:

" w o my 30,000 into the business, my L, 000 into  the
business, and Gerald’s were partnership debts. S we were
craditors to  the partnership. We paid off all af our  other
creditors in full and now, we were the remaining creditors. e
the 253,000 contract from Videp U.8.4. was going fto pay down ~-

was  going to pay off me and GCerald, vou kEnow. Wi were 1nto 1t
now 50 to #60,000 so we were --"

When

i

eter and Gerald ultimately sold their new DUsinEss,
Jude, had been foroed out, by Feter as noted Lhroughout the
transaeript, and perhaps particulariy by his attempt To have her
arrested on Christmas Eve, on totally false charges.

Hence, come the summer of 1%8&6, Feter and Gerald had to make
a decision 1f they were going to continue the businsss or sell
it, because it was time to renew the lease on the premises.

At this time, competition was geltting the beftter of them, as

noted on page 127, wherein Feter testaified:

ri
o



(NS Sc the real problem here is the Dbusin went  sour
because yvou couldn’t meet the competition, 1sn’t it
A I think there was more than thalb, but that was one of

Malln reasOrnns.

G A major element, was it not?
£ A maljory elemsnt.

It 18 without dispute that the competition had got  ti

[y

o
"y

14}

hetter of Feter and Gersld, as Albertsons was selling video’ s in

the early part of 1986 for 99 cents. Note peage 42, with Feter

testifying:

G. During the early months of 1%8&, did competition in the
video rental business become inoreasingliy  stiff in  your

particular area?

A Increasingly. Ves.
& and  didn‘t in fact Albertson’'s, which was in the same

mall that vou were located in, Aid it not  indeed start renting
videos for s .9% 7

A It did.

. It became very difficult for yvou to continue business,
is thaet right?

A Right.

Bottomline, +the new partnership ran into too great a
competition and could not sustain  the lover prices  that
Albertson’'s were making, and s0 the business was about to fold in
May, 198¢.

It is important to note that Mark Walsh has been absolutely
of f the scene now for a whole year, and Jude has been forced out
since about December, 1985.

As a result, it is only Feter and Gerald struggling to save
their own investmente in their newly formed partnership.
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No one ocen guestion at this point thaet Peter Van dlsityne

Gerald FEobinson were the only ones involved, as a quick review of

Defendant s Exhibit 13, the documents reflecting the sale of the

partnership assets, shows that Feter and Geraid had modified the

original proposed agreement, o that the Seller was changed from
UHIVERSAL VIDEG, & Utab Fartnership, to the Seller being FPeter
Van Alstwvne and Gerald Robinson.

= 1]

In the undersigned, as

]
i
L

ddition, the Ilanguage
partners of the Seller, are all of the Fartners of the Seller and
that” was to be totsally removed from the agresment.

Lastly, the entry where Mark Waelsh and the entry where Jude

zign, werse bhoth deleted.

Erickson were to

i

Why? Well, because they were not the Sellers, and they had

no claim on the proceeds from the sale, Just like thev were not

liable for the personal debt of Feter and Gerald.

’

2

It is important to note, that the final agreement eupressly
stated that Mark and Jude had no interest in the assets of the
business.

Contrast Exbhibit 13, and Exhibit 20, sach admitted into

gvidence by Feter and Gersld. after the modafication striking

out the partners segment, Feter and Gerald warranted +fthe title

il

an

i ownershin of the asset

WARRANTY OF TITLE AND OWNERSHIF. The Sellers warrant that
they hold undisputed titie to the above assets, that no party has
a security interest or olaim to the assets being purchased, and
that should any party assert a claim or interest in the assels,
that the sellers shall vigorously Jdefend the matter in  the
interest of the Furchasers. The Sellers further warrant that
they are transferring their entire interest 1in the assets to the
Furchasers, and that no other person(s) hold anv  interest




whatsoever in the assets sold to the Furchaser. {emphasis
original’

SELLEER
/:‘ E‘:} /l fy" ‘E} /.."

GERALD ROBINGSON FETER VaN ALSTYRE

It is without dispute thet onoe the Sellers bad sold  the
business assets, they took the procesds From the sele and  paid
themselves, and nothing went to Mark, however, Jude was included
with some of the unsold assets.

Why, because Marl was not & partner in this venturs, and in
fact by this time. neither was Jude.

These two bovs, ventured of f on their own, and compatition
got them.

However, there is absolutely no basis to suggest that
Walsh somehow was guarantor on thelir success, and that 1f things
Aid not turn cut "peacie!" Ffor them, Mark was to contribute to pay

them back some personal monies they put up in thelir own DUSINESS

venture, months after he left, to lessen their misfortune.

ARGUMERT SEVEN

AFTER THE FORMATION OF THE NEW FARTNERSHIF, WALSH WAS
ESFECIALLY HNOT LIABLE FOR EXTRAORDINARY DERT.

As noted above, once Peter Van Alstyne bought control, he
borrowed five thousand dollars ageinst his howme, and put the same
in his newly formed business.

A business that, without gquestion, Mark Walsh, was not part
of W THere can be no guestion that this investment in  the new

partnership was surely not something that Mark Walsh approved of
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or had any notice of
These sums were not
My . Walsh direct where

as he dad

not even

whaltsosver.

used by Mr. Walsh in any way, nor dad
they would be wused in  the siighte
know of the same.

This action by Pelter is no way bound the old partners, as
once the old partnership was dissolved, FPeter could not  bind 1t
further, except &% to wind down the husiness. Nots €8-1-30 of

the Utah Code aAnnotated.
Une woan not  argue

investment by Feter into Feter's

that Merk Walsh, benefited from Tthis

newly formed husiness.

It 1s wlemar however, from the letter drafted by Mr Van
Alstyne, a law $chool graduaste, that Jude was either going to be
a one-tenth partner or & one-third partner. HNote Exhibit &.

Hence, the old partnership was dassolved, the partners went
their way, and then Feter, Gerald and Juade Fformed a new

partnership and borrowed

newly formed business.

One can not argue
wherein Feter states:
an the

purchase of the approximately $60,000

It is absolutely
agreement inocluding

with FPeter.

Bach had accepted that,

anad

agreement that you and

clear

Jude

different partner ie:

new monies and put the seme into their

with the meaning Ffound in  Exhibit &,
"We accepted you as a third partner based

Feter would share egually 1in the

contract with Jet HStaer.”

that the parties had

contraibuting to the enterprise, along

and had "accepted" Jude as their new
Mark Walsh was out, and thelr new

[F%]
<&
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company known as Universal Video, emberked on its new bheginning.

Ase nobted on page 241 of the transcoript. 8t the time that old

partnership ended, and the new one was formed, Universal Video

was nelther making money nor loosing  money, as 1t was  mersely

servicing its debts from the cash flow.
In fact, it was one hundred per cent current with all of as

creditors.  Note page 2538 of the transcoript.
Hence., at the crestion of {the new partnership, with Jude,
Gerald and Feter, there was no antecedent debt, for which Mark

Walsh would be liable.

As  of June 3, 1%8%, the Jet EStaer cbligetion was paid by
Feter so he could obtasin the control that bhe needed so Dadly.

Kobinson is being peid ny the business

" and he 1s current. &
the day to day exupenses are wholly current, and are being paid by
the new Fartnership, as they come dus.

Bottomline, as all existing debt was  paid current, no old
partner could bind Walsh, after the dissolution took place.

A provided ain 48-1~-30, once the dissoclution ftook place no

partner cean bind the partnership for additional debt:

GE~-1-30 GCENERAL EFFECT OF DISSOLUTIOR ON  AUTHORITY OF
FARTNER

Except so far as may be necessary to wind up partnership
affairs or to complete transactions begun  Dbut not then finished,
dissolution terminates all authority of any partner to act for
the partnership.

Hence, once the dissolution oocurred by Mark Walsh selling

\,!'ﬁ

his interest to Jude Erickson, the beginning of PMaey, 1985, no

R s

partner could bind the partnership, and thereby bind Mark Walsh,
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to any further obligations of the partnership.

Hence, Mark Walsh was no longer liable for debts incurred in

the ordinary course of business, by the new pertners, after the

we Tt their

old  partnership was dissolved, and  the partne

Separate wavs.

ARGUMENT EILGHT

EVER IF WALSH WERE LIABLE Y ;
FARTNERESHIF, THE DEETS WHERE TO BE DIVIDED BETWEEN T EXIET!
FAHRTNERS

—
St
= pde

i

o
=i

b

=
“
1

]

As noted above, Walsh was not liable for the Jet
Star/Reith BHigler contract, after FPeter paid it off, and took a
controlling interest in his newly formed Fartnership.

In addition, Mark Waish was never liable for the Gerald
KEobinson loan(s), as he never signed anythaing saving +that he
would steand for the debt of another, coupled with the fact that
1t was over a year to complete, and every payment made was made
by the business and never by Walsh, esto.

Should this Court find that Mark is liable for either of
these obligations, Walsh submits that, without guestion, the same
should have heen divided egqually betwsen the four (4) partners.

in the Utsh Code Annotated, at 48-1-1%, as amended in 1533,
is the following:

48-1-12 WATURE OF FARTNER'S LIABILITY

All partners are liable:

(1) Jointly and severally for svervibing chargeable to the
partnership under Sections 48-1i-10 and 48~-1-11.

[a7]

(2) Jointly for all other debts and obligations o the



partnershipy but any parbtner maev enter into a separate obligation
to perform & partnership contract.

As noted above, when Feter took on the Jet Star obligation,
he cut Mark Walsh out of the same obligation, by virtus of 48-1-
12 in subsection (), a&s he as & minimidm, "entered into  a
separate obligation to perform a partnership contract.”

However, when the Court made it final ruling, instead of
making Mark the CGuerantor on the new partners success, and wholly
cutting Serald and Jude out of any partnevship responsibility,
the same should have been divided esgquelly between all four (4
Partners.

T

45 a result, as noted on page 309 1is the following:

Gha What do the figures at the bhottom of that pege show?
£ It says a summary of unrepaid loans owing at the end of

36 months.

&

and what doss 1t say next to "Gerald?™"
A. $13,330.18
& and next to "FPeter?!
A Gad, 281

1

Henoe, $353,611.18, should have Dbeen divided betwsen the
parties, rather than Mark Walsh, for some reason being made
liable, for success of Feter Van Alstyne and Gerald Robinson, on

their wventure together, some  whole vear beyvond Mark s

assoriation.

ARGUMENT NIRNE
EVEN IF WALSH WERE LIABLE FOR DERT: OF THE RNEW
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FARTNERESHIF DEFENDANTS ARE NOT ERNTITLED 70 FREJUDCGMENT INTEREST.

A noted in Argument Four. Walsh is not liable for the Jet
Star obligation, once Van éAlstyne toek over and peird at off, to

control of the property.

w3
1]
[
e}

Glso, as noted 1n Argument Seven, Walsh 1s surely
not liable for increased indebtedness of the Defendants, when
they borrow additional monies and create sxtraordinary  debt
obligations, over whicoch Walsh had no control and not even a
notice of the same.

However should this Court rule otherwise, Defendants are
surely not entitled o preiudgment interest.

The Utah Code Annotated at SRR N R st alos

i
i

fFaollows:

-

Uniess parties to a lawful contract specify a different rate
of interest, the legal rate of interest for the loan or
forbearance of any money, goods, or chose in action s$hall be ten
per cent per annum.

Appellant submits that this can be the only basis for any
claimed prejudgment interest, as there was no contract between
the parties calling for any interest to be paid to the new
partners of the new partnership by the old partner of the
digssolved partnership.

{leariy from the statute, the only time that the party would
be called upon to pay prejudgment interest would be when there is
an agreement to pay interest, but no interest rate is specified
in the agreement.

This ie clear from the express language of the statute, as

l:‘l
&



the beginning sentence provides, narties to a leawful

s
ey

contract specify a different rate of interest. . .

The State Legisisture has oreated a different arrangement
when there are different cleims that the ones here.

For ewample, 78-27-44 Utebh Code aAnnotated, allows Tor the
payment of prejudgment interest in personal iAnJjury actions, but
then only for special damages.

This provision in the code is particulariy relevant here,
because tThe State Legislature did not &llow interest on genersi
damages. Here the lower Court not only awarded general damages
to the new partners in the new partnership, from the old partner
in  the  Jdissolved partnership, the lower Court aliso awardsad
preJudgment interest on the same.

As a result, the lower Court granted judgment ageinst Walish,
ae 1f he were some guarantee of any and all indebtedness, the new
rartnership took on themselves, both ordinary, as generated in
the normal course and soope of the daily business, as well as

xtraordinary when the new partners decide to take cut a new loan
and ocreste massive debts, without any notice or agreement with
Walsh. Then on top of this, the lower Court added prejudgment
interest on the same ageainst Walsh.

Hence, had Walsh personally injured the Defendants, he would

N

not be liabkle for preijudgment interest on general damages,
bowever, when the new partnership went down, and new partners

take over, Walsh was held liable for prejudgment interest.

The statute, 78-27-44 of the Utah Code Annotated is



additionally particularly
prejudgment
the whe

Aas noted in fants,

aOn

new partnership,

additional debt,

relevant,

n
two different occesions,

together amounting to

Their sctions taken after Walsh
partnership, was an investment

Ffuture profits,

To make Walsh pey interest
was disassoclisted, wouwld b
Defendant s future damages.

Again, had Walsh personally
not be regJuired to pay interest

hacauses same preciwies

the new partners orested their

they took on new and

over ten thousand dollars.

Ees

no longer in the subiect

that took in  thelir

they alone

stemming fronm their new partnership.

on their investments, after he
to o make  him  pav anterest  on
injured the defendants he would

on future damages, however, when

ot

the new partners cresated the new pertnership, the lower Court has
held thet Walsh ie liable for prejudgment interest on  future
damages sustained by their new partnership.

Hot only does such an action by the lower Court, viclate the

policy established by the 8

as well as the express language
a mountain of case law

the damages are speculataive.
The policy in the case law
interest for general damages,
know what the
the trial

of

the principle amount owing.

tate Legislature

that prohibits prejudgment interest

is that the Defendant has

total bill is going to be,

the underlving merits

in 7EB-27-44, U.C.A.

U.0utae. 2f vaiolates

o

when

that provides for no prejudgment

no way to

-

particularly when it is

of the action, that decides



In the case at ber, Walsh never agreed to pay any prinociplie

amount to Mr. Van fAls

1
1

styne or to Mr. Robainson, howewver, the lower
Court ruled that Walsh is liabhle for these debts oreated wholly
uniliaterally by Van Alstyne and Robinson, plus ainterest on  the
BEAME .

What 1s particularly disturbing about the same, 18 that the
lower Court held thet Walsh is locked into the interest rate that

Robinson and Van alstyne committed to

i

may to third persons, when
he never agreed to pey the seame and did not get any notice of the
same whatsoever.

Burely there oean be no hasis in law, as there 1s absolutely
no retional in  logioc o justice, that would reguire that Walsh
pay preiuwlgment interest to  past partners of a dissolved
partnership, where the past partners oreate a new partnership,
create new extraordinary debt, and then on top of 1t all make
Walsh pay whatever interest rate the past partners of the
dissolved partnership, bappened to bargain for, months after the
initial partnership was dissolved.

Henoe, in December following the Mey, when the original

partnership was daissolved, Robinson and Van Alstyne borrowed over

five thousand dollars at the rate of 13 per cent. In addition
thereto, a month or so after Walsh left the dissolved

partnership, Van Alstyne borrows some additional five thousand
dollars.
The Court, as noted in Finding of Fact 56, has ordered that

Walsh contribute in the payment of over %13,4%3 1n prejudgment
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011 the

interest alones, whinch i pre s udgnent intere

extracrdinary debt, unilsterslily orested by the new parinErs in

[E]

the new partnership, after the old partners Jdisassociated
themselves, and dissolved their partnership.

Appellent submits that under no conditions would the past

;_v
m
C

partners of the dissoclved parinershii, be entit Lo prejudgment

interest.

ARGUMENT TER

WaLSH DID ROT OWE JUDE ERICES0ON ANY MONEY.

As noted on Exbhibit 2, on May 2, 158D, Mark Walsh sold all

of  his  right, title and interest in  lUniversal Video fto Jude
Erickson.

at the time of sale, Jude had first hand/hands on exposure
to the workings of the business, and was fully aware of all of
the debts owing, at the time. At least as much as rMark dad.

The only esxception to this rule, is that Mark Walsh di1d not
tell Juds that Feter had Dbesen out forging Mark’'s signature on
company checks, and then lving about it.

Hote on page 231:

*. . « There’s only one thing thet I recall not telling
Jude, and I did that at Feter’'s regquest, initiaslly. And thet was
about the forged checks and the meetings that I had with Judey I
told her everytbhing I knew woept  that one thing. That was
between me and Feter, initiaelly.”

Mark, according to Exhibit 2, was selling & whole third of
the business to Jude for $10,000.00.

During the oourse of the triseli, Feter claimed to bhe alarmed



at the price, however, as reflected on Exhibit &, immediately

after Feter hadl taken Jude on as

1 her a mere 2

3.3 per cent for £15
partney 1F she  pald nothing. & FPoll o d3.33 per oent af she Daid

15,060,007

i

Howsver, it

A TEs

male, bthe

current . HNote

ANSOPr LG an page d

Fiost  signaficant, T * é by ‘
i o ML ' | ] of Marl

pe no o gusstion that Julde then becams a pariner in
the new partnership, and the three partners, Feter, Gerald and
Jude proceeded to oreate a new partnership and continue business.

It 1s absolutely clesr and 1t is abscolutely without dispute

i

that these three J4id not attempt to close down the business, and
Aid not wind up the old partnership, until many months later.

As noted above, it was a whole vear latter that the partners
sold the assets of the business.

Az noted above, when the new Fartnership was lissclved, Julde
Erickson was included in  the liguidation of its assets, and
hence, to whatever degree of value she received, she gqot a return
on her investment.

However, after taking the benefits of her agreems=nt with
Mark Walsh, she i1s precluded from any claim that the agreement 1s

somehow aveoidable, particularly for any claim of a lack of
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CONSsLdSrat Lon.

As A in  law, and

.
any money to LJdude

WO Dwe

ARGUMENT ELEVEH

AFTER  THE COURT ENTERED
FARTIES ENTERED INTO & COHTRACT THAT

Ag noted in the transoraiphbs, the Appellant filed & Motionm to

Summarily Enforce the Sfettlemsnt  Agreement, and fLhe samne was

sl

gard, on  February 8, 1992, Arguments Bleven, Twelve, Thirteen
and Fourtesn sbtem From this hesaring.

On or about March 4, 1993, Mark Walsh and Feter Van Alstyne
had a conversaetion aboul sethtling the above referenced matter ror
about $13.,250.00.

Marlk was to pay Gerald RHobinson the face amount of his

'

sum of about $8,000.00 to Feter for his attornevs

~y

h
HY

dudgment, th
fees to Joyoe Maughan, and Mark and Jude were to waive their
respective claims, whioh were a wash.

after this discussion on the phone, Feter wgresd to reduce

fir

the same to writing, which he

i
=
(ol

ag Buhibit 1, which states:

JOYCE MAUGHAN
ATTORREY AT LAW

455 S0OUTH 300 EBAST, SUITE 3%
SALT LAKE CITY,UTAH

84111

Ln

Dear Joyce:



We, Feter Van Alsty
and conditions for

We will acoent From
than May 1, 19%2

discussad, $250.00

conduct the

Mark must waive all
and Feter Van
to Joyoe Maughan si
against Mark Walsh.

Joyoe  Maughan  is
$13,000 received
Robinson

By /s/

settlement

Aletyne.

ne  and erald Robinson, have discussed lssuss

settilsnent with Mark Walsh.
Mark Walsh %13, ) pavable in full no later
(515,000 18 the amount Serald and Feter
is the amount needed to pay Joyece’'s feess fo

Proceed ANgS . )

claims against Jude Eraickson, Gerald Kobinson
The pavment of the $13,250 shall oconvey

multanecusly with

hereby instructed

in settlement from

FETER Val ALSTYRE

the release of
to convey the
FMark Walsh

any Judgments

amount of
to Gerald

n the /4/ day of /March/, 1992, before me personally appearsd
Feter Van Alstyne whose identity was proved to me on the basis of
gatislactory evidence to be the person Whose name 1s subscoribed
to the within instrument and acknowledged the same.
saeal/ FAlisa Herbert/

NOTARY FUBLIC

My Commission Expires:/ o-21-%3/
By
GERALD RORINSORN

On the _day of s 19%2, personally appeared before me

Gerald Hobinson whose identity was proved to me on the basis of
satisfactory evidence to be the person whose name 1s subsoribed
to the within instrument and ascknowledged the same.

Thie letter was

Frior +to Gera

and they discussed

v

Theresafter Ma

parts

gent over to Gerald

1d getting the lette

the terms and conditi

rk spoke with Gera

of the written agreement over the phone

41
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My

FUBRLIC
Commission
Kobinson to
had

r, Feter

ong outlined

and Gerald

to Mark

Expires:

S171.

called him,

therein.

read only
.« l1e: there



was no mention of the May lst, date, eto.

Based upon this written

proceedad  to ralse

the mongy to  complete this ocontract and agresment between the

TETT LS.

rent tTherewith, Mark
Eobinson, with the Certified Funds, HExhilkit €. 1in  the sum  OF

[ ol w S
Sv:'...’ .,\.5.,.!‘7 . Al

jeu}

Then a few weeks later, Mark Walsh, sends HExhibat 2, fto
Feter thanking him for the leadership in  branging the whole
controversy to & final resolution, and tenders thereby the
balanoce of the monies owesd.

Mark heasrs nothing from Peter, and so he proceeds  to raise
the additional $8,0006 ocalled for in the written agreement,
Bxhibit 1, and personally delivers the same to Feter's home in
December, “1%%%.

Appellant submits that by wirtue of the foregoing, Appellant
and Aprelless have an  agreement and & oontract to liguidate the

dudgment in the above referenced matter. Note Resourae

Management vs. Weston Ranch, 706 F.24 1028, (Utah, 194

(In pege 33 of the transcript, Feter admitted +that he and
Mark had a conversation regarding the $13,000 figure on the
phone. Un page 3%, Feter testified that how the $13,000 was
broken down was none of Mark’'s business, and  that Feter would
Aivide the same between Gerald, Juwie and himself.

Feter testified on page 43 and 49, that he fully eupected

that Mark would get a copy of this writing, when he prepared the

o
: u.



sameé and had his name notarised.

On page 47, Felter testaified that he could not recsall telliing
Mark of the May 1, 1992 deadline. but only *that it would be paid
in & reasonable time.

On page 53, Feter testified as to what Joyoe was to do for

the $250.00 attorneyvs fees mentioned in the agreement.

T

One page 101 and 10% Feter testified thaet when he spoke to
Gerald about Exhilbit 1, Gerald Jdid not tell Feter thet he was not
going to sign it.

(n page 147, with Mark Kaelsh on the stend about Gerald
Eohinson signing is the following:

6w Okay. How, in refersnce to that, vou heard him say
that he paraphrased part of it to yvou, is thet correct?

A That ‘s correct.

. Now, what happened, then, Jdid he tell you that he was
going to sign or he wasn’'t going to sign?

A He told me thet he was going to sign it to have 1t
notarized.

G. Are vou surse about that, Mr. Walsh?

A. I'm positive about that.

It is important to note that Mark Walsh and Jude Erickson,
have offsetting oclaims against one another. Hite transcript at
page lodt.

Appellant submits that the parties reduced their agreement
to writaing, and all of the Defendants have been paid, considering
sepecially the fact that according to Feter he is gong to pay
Gerald and Jude a fair amount and whatever was lelft over for bim
was his business.
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ARGUMENT TWELVE

EASED FROM THE JUDGHMERT

IN THE
w5 OF

OKN THE R#

Based upon the factor, that $13,000 plus was all that Walsh
could afford, the parties compromised their positions and settlied
the matter

At page 41 and 42 of the transoript, with Feter testifying

the following:

[
Y

vour testimony Mark said, That's all I can raiss?

£
+
i

A That’'s all bhe could raise, thet ' s what he testified?
. amd vou were going to have T

draft the sett agreement documents

floa B .
V. When vou drafted Flaintiff s Exhibit HNo. 1, did Mark
o
give vou any of the terms of the agreement?

A Y.

On page 47, Feter further explains how he arrived at  the

figures outlined in Exbibit #1:

We Reading on here on Flaintiff’'s Exhibit Ho. 1. Thirteen
thousand 1s the amount Serald and FPeter discussed, 250 is  the
amount needed to pay Joyoe’s fees to  conducht the ssettlement
Proceedinds.

}_.
—
ot
o
it}

Now, do vou mean by that that she’'s going to prepare al.

paper work and we're going to pay her %250 to do the paperwork?

A Well, there’s more than that. the still had to work
things out with Jude HErickson.

G Okay.

A And she probably still hed to work with us to determine

any kind of split or breakdown of whatever i1s received from Mark.
And  then she’d have to contact you and prepare a settlement

44
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heres wouwld probably De,  vou  know, muitiple

offer, and E
communications betweesn you and Jovoe.

it

G- Ukay, 5o when vou prepared Flaintiff’'s Exhibit No.o 1,
vou thought 1t was settling vou and Gerald and Jude? Yes or Hof¥

£ Frobably ves.
G » Let me read on hLhere. Mark must waive all oclaims

against Jude Erickson.

You typed thet, J4id vou not?

A I typed at.

Appellant submits when he speaks to FPelter who drafts  this
agresment, and then he spesks to Gerald who tells him that he ise
going to sign the document, that he has & Final compromise of the
COnTrOVErsY .

At page 154, Mark Waleh testaified as Ffollows:

G Did  --d1d you feel that vyou had an agreement., Me.
Walsh?

A Yes, I did.
(NI When did vou have an agreement?
4. It felt we had an agreement when I heard that 1t had

been put in writing, on March 9%th wae the first time I hesrd 1.

(W] Did--did you feel like this document was the agreement

or d4i1d this merely reflect what vou and Peter had talked about?

A It--1it really memorialised, I think, what we had
previously talked about.

6w It--

A We --we hadl discussed those amounts, this 1is a3
reflection of what we'd discussed.

6w and as I understand it, Aid vou just talk 13,000 or did
vou talk five and eight?

A We’'d talked five and eight. We rounded it off to the
13,000,



R

aprellant respectfully submits thaet the judgment has been

Liguidated, by virtus of the accord and stisfaction.

ARGUMERNT THIRTEEN

AFFELLEEE  ARE BARREED FROM FURTHER RECOVERY BY VIHTUE OF
FROMISZORY ESTOPPEL

i

appellant submits that promissory eshtopp precludes the

Defendant/Appelless, from any further recovery as there oclearly
was a promise, Appelliant reassonably relied on the same, to his
injury and detriment, should the Court not hold the ésppellees to

their word.

T
T
]
it
il
va

Appeilant submits that 1t is without guestion that
reduced  his  promise  to writing  and then had  his  signature
notariced.

=

Appellant would not know of the faoct thet Feter had followad
through, hed not Sersld Bobinson, read perte of the same to Walsh
over the phone.

Feter testified on peage 46, that he fully expected that Mark

would rely on his promise.

Gw Tell me, Feter, did you expect that I would get the
original or a ocopy?

A Frobably a photocopy.

. You were going to notarize this and I'm jus going to
end up with & notarized - & copy of a noterized letter, is that
what your testimony is?

A That’s my testimony, i1z that's what I probably
expected. Yeah. I feit like Mark wanted the notarization because
he wanted to make sure we really meant business.

It is aimportant to note that Feter never told Mark, after
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the letters and +{the pavments, that thevy never had s deal, aven
though FPeter and Mark had discussions after the same. Note page

& and following.

This was also the mase with Gerald Bobinson, &8s noted on
page 122 of the transoript.

On page 151 Mark Walsh testified about ﬁow he had relisd on
their promise, by going to family  and  the bank, reising the
funds, eto.

Appellant submits that the claims of the

Defendants/appelless are barred on the hesis of promissory

estoppel.

ARGUMERT FOURTEEN
DEFENDANTE/AFFELLEES WERE NOT ERNTITLED TO A4TTORNEYS FEES
As noted on the Urder, denying the rlotion for Summary
Enforcement of Bettlement, i1e the followang:

ORDERE, that the Flaintiff’'s Motion i1s hereby denied, and the
Defendants are awarded $3,200.00 1in Attorneys fees, based upon
?8-27-56 Utah Code Annotated as amended in 1986.

Under 7&-37-%&6, the Uteh State Legislature, 1988, provided
as follows:

76-27-%¢ ATTORNEY S FEES -~ AWARD WHERE ACTICON OR DEFENSE IN
B&D FAITH - BEXCEFTIONS

(i} In woivil actions, the court shall award reasonatble
attorneys fees to a prevailing party if the court determines that
the action or defense to the action was without merit and not
brought or asserted in good faith, except under Subsection (2i.

As noted above, this Court should liguidate this Jjudgment,

if it stands against the prior ften arguments, on  the basis of
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contract, accord  and setisfaction  and promissory esbtoppel, and

therefore the subiect motion cleariy had merit.

G
HH
[
rt
[y
Q
ja

Howsver, under no conditions can  the lowsr Court’s
stand that the matter was brought in bad Faith.

Note (ady vs. Johnson, €71 F.2d 14%Y (Utah, 1983 which holds

that without & showing of badl fsith, sttornevs fees ocan nohb be
awarded.
CONCLUSION

Appellant sulwnits that this 0ld partnership cams o & close

and the new one pick up the pieces, with new partners, new Star
obligation.
Should  this court dissgree, a&appellant  submits that the

judgment has been  liguidated by virtve of contracht, accord  and
satiefaction and/or promissory estoppel.

appellant respectfully submits that under no conditions
should the Defendants be awarded any attorneys fees.

Appellant respectfully reguests thet the lower court be
reversed as no cause of action.

Dated this 2nd day of May, 1994.

AT LAl
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CERTIFICATE OF MaILING

I hereby certify that I coused to be mailed two (20 true and

- T

correct ocopres of the foregoing AFFELLANT S  EHKEIF, to the
Appellees by mailing the same 1in the lUnited States Mails
addressed to JOVOE MaUGHAN, ATTORREY aT  LAW, 455 S0UTH 300 EagT,

AUITE 25%, SaLT LAKE CITY, UTaH, 84111, this 3rd day of HMay,
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ADDENDUM



Cal

JOYCE MAUGHAN - 3833
Attorney for Defendant/
Counter Claimants Peter Van
Alstyne, Gerald Robinson
and Judith Erickson

455 South 30¢ East

Suite 355

Salt Lake City, UT. 84111
(801)359-5900

IN THE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH

MARK O. WALSH,

ORDER AND JUDGMENT.
Plaintiff,

vs. Civil No. C 86-7199
JUDITH ERICKSON a/k/a JUDE
ERICKSON; PETER VAN ALSTYNE,
and GERALD ROBINSON,

Judge Moffat

Defendants.

- N P N N N Nl ) P St Nt P

THIS MATTER came on for trial before the Honorable Judge Richard H.
Moffat on April 24 and 25, 1989. Plaintiff was present and represented by his
attorneys Steven D. Crawley and John Walsh. Defendants Judith Erickson a/k/a
Jude Erickson, Peter Van Alstyne, and Gerald Robinson were present and
represented by their attorney Joyce Maughan. The Court having heard testimony
of the witnesses, having reviewed the exhibits entered on file herein, having
entered its Findings of Fact and Conclusions of Law, now therefore,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. Erickson is hereby granted judgment against Walsh as follows:

- DEPOSITION
g EXHIBIT
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Actual damages of $5,500.00 (five thousand five hundred and no/108 dollars)
plus 10% pre—judgment interest from October 31, 1985 for restitution of Walsh's
unjust enrichment;

2. Robinson is hereby granted judgment against Walsh as follows:

Total actual damages of $5,359.23 (five thousand three hundred fifty nine and
23/1¢@ dollars) plus 1% pre-judgment interest from and after May 21, 1987 for
Walsh's one-half share of the unpaid portion of the $30,000.66 loan and for
repayment to Robinson of Walsh's one-half share of the unpaid portion of
Robinson's $5,200.00 loan to the Partnership business December 18, 1985 to pay
Chytraus and Jet Star.

3. Van Alstyne is hereby granted judgment against Walsh as follows:

Actual damages of $24,346.82 (twenty four thousand three hundred forty six
and 82/10@ dollars) plus 16% pre—judgment interest from and after May 21, 1989
pursuant to Van Alstyne's right of contribution, representing one-half of the

partnership debts paid personally by Van Alstyne,.

DATED this day of , 19

BY THE COURT:

JUDGE RICHARD H. MOFFAT
District Court Judge



MAILING CERTIFICATE

I, the undersigned, certify that on the '_'rm day of October, 1996, 1
mailed a true and correct copy of the foregoing document by first—class mail to
the following:

Steven D. Crawley, Esq.
WALSTAD & BABCOCK
254 West 400 South
Second Floor

Salt Lake City, Ut. 84161

John Walsh, Esq.

3865 South Wasatch Blvd.
Cove Point Plaza

Suite 202

Salt Lake City, Ut. 84109

Wuohd e Yyetd




JOYCE MAUGHAN - 3833
Attorney for Defendant/
Counter Claimants Peter Van
Alstyne, Gerald Robinson
and Judith Erickson

455 South 30¢ East

Suite 355

Salt Lake City, UT. 84111
(801)359-5900

IN THE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY. STATE OF UTAH

MARK O. WALSH,
FINDINGS OF FACT AND
Plaintiff, CONCLUSIONS OF LAW

vS. Civil No. C 86-7199
JUDITH ERICKSON a’k/a JUDE
ERICKSON; PETER VAN ALSTYNE.
and GERALD ROBINSON,

Judge Moffat

Defendants.

N N N o Nt N N N Nt Nt ot St S

THIS MATTER came on for trial before the Honorable Judge Richard H.
Moffat on April 24 and 25, 1989. Plaintiff was present and represented by his
attorney Steven D. Crawley and John Walsh. Defendants Judith Erickson a/k/a
Jude Erickson, Peter Van Alstyne, and Gerald Robinson were present and
represented by their attorney Joyce Maughan. The Court having heard testimony
of the witnesses and having reviewed the exhibits entered on file herein, now
therefore, the Court enters its

FINDINGS OF FACT

1. In December, 1984, plaintiff Mark Walsh (hereinafter "Walsh") entered



into an oral Partnership agreement with Van Alstyne and Robinson, creating the
Universal Video Partnership (hereinafter the "Partnership").
2. Terms of the Partnership agreement included the following:

a. Robinson's obligations: Robinson agreed to and did loan $30.000.00

to the Partnership for the purpose of paying a $25,0006.00 payment on the Jet Star
Contract and $5,000.00 for operating expenses. Robinson obtained the $30,000.00
by taking out a second mortgage on his home. at the bank's interest rate of
16.41% per annum.

b. Walsh's and Van Alstyne's obligations:

(1) Walsh and Van Alstyvne agreed to repay Robinson the full
$30,000.00 plus interest at 19.41% per annum (3% plus the 16.41% rate Robinson
was paying to his bank for the mortgage he took out to loan the $30,000.00 to
start up the Universal Video Partnership. If the Universal Video business profits
were not sufficient to repay Robinson. Walsh and Van Alstyvne would personally
repay Robinson.

(2) Walsh and Van Alstyne agreed to contribute time and labor to
manage and run the business so as to satisfy the Partnership obligations and make
a profit for the three partners. Robinson was a "silent partner" with no
obligation to manage the business or pay its debts.

(3) Walsh and Van Alstyne cosigned with each other to be
obligated on the following contractual obligations:

(a) Jet Star contract dated December 8, 1984 (hereinafter
"Jet Star Contract"), pursuant to which Walsh and Van Alstyne agreed to be liable

for purchasing from Jet Star Industries the business known as Universal Video



located at 5444 South 909 East, Murray, Utah.

(b) Consent to Assignment of lease of the premises,
executed by Walsh and Van Alstyne December 21, 1984, pursuant to which Walsh
and Van Alstyne agreed to be jointly and severally liable for the tenants'
obligations under the Oakwood Village Partnership lease (hereinafter "Oakwood
Lease") dated March 11. 1982. This obligated Van Alstyne and Walsh to an
eighteen—-month lease term, from December, 1984 through June, 1985, at monthly
lease payments of $1,420.00 to $1.440.00.

(c) Application for Credit and personal guarantee to Oscar
E. Chytraus Company (hereinafter, "Chytraus"), vendor of video tapes for the
Universal Video Business, dated January 29, 1985, pursuant to which Walsh and
Van Alstyne agreed to personally guarantee and be jointly and severally liable for
Universal Video debts to Chytraus.

(4) When they signed as obligors on the Jet Star Contract, the
Oakwood lease, neither Walsh nor Van Alstyne asked Robinson to be responsible
for satisfaction of the obligations on those contracts or any other of the
Universal Video business debts.

c. Rights to profits of the Universal Video Business: Walsh, Van

Alstyne, and Robinson all agreed to share net profits equally after debts to
Robinson and third parties had been paid. However, the dehts exceeded the
profits so there were no profits to distribute.

3. Walsh had induced Van Alstyne to enter into the Partnership business by
Walsh's representations of his previous experience and self-professed success in

the video retail business.



4. When Van Alstyne entered into the Jet Star contract, the Oakwood
Lease, and the Chytraus obligations with Walsh. Van Alstyne did so in reliance on
Walsh' financial statement in December, 1984, which financial statement showed
Walsh's net worth to be approximately $243,500.00

5. Robinson is related to Van Alstyne by marriage. Van Alstyne negotiated
with Robinson for the $30,000.40 loan to start up the Universal Video business.
Van Alstyne told Walsh he did not want to have Robinson loan the $3¢.000.09
without assurance that Robinson would be completely repaid. Walsh assured Van
Alstyne that the Universal Video business revenue would repay Robinson, but that
even if it did not, Walsh would mortgage his home if necessary to repay
Robinson. In reliance on those assertions by Walsh., Van Alstyne assured Robinson
that the $30,000.00 loan would be a safe investment and the debt to Robinson
would be completely repaid.

6. In reliance on those representations and on the fact that Walsh was a
Bishop in the Church of Jesus Christ of Latter—Day Saints, Robinson loaned Walsh
and Van Alstyne the $30,000.60 to start up the Universal Video business.

7. During the first three months of operation under Walsh and Van Alstyne,
the Universal Video business generated barely enough income to pay its monthly
obligations.

8. During those first three months of operation, Walsh was concerned that
the business revenue would not be sufficient to cover payments on the Oakwood
lease (approximately $1,500.0¢0 per month), the debt service on the Jet Star
Contract, and the other business debts.

9. Walsh had been concerned about that debt service since before entering



into the Jet Star Contract in December, 1984, and before getting the $30,800.49
from Robinson.

14. Walsh did not tell Van Alstyne of this concern until January, 1985, after
Robinson had already loaned the $30¢,000.000, and after Walsh and Van Alstyne had
cosigned on the Jet Star Contract, the Oakwood Lease, and the personal
guarantee to Chytraus.

11. Van Alstyne's decision to cosign on those three contracts (Jet Star,
Oakwood, and Chytraus) with Walsh, and his decision to let Robinson loan
$30,000.00 to the business, were decisions he made in reliance on Walsh's
representations to Van Alstyne of Walsh's financial success in his previous video
store and Walsh's assertions to Van Alstyne that the Universal Vide (Jet Star
Contract) business would be a profitable venture. and that the Universal Vide
Business revenue would certainly cover the obligations on the Jet Star Contract,
the Oakwood lease, the Chytraus contract, and the repayment of $30,800.00 plus
interest to Robinson.

12. From January 1985 on, Walsh remained concerned that the business
revenue couldn't cover the obligations to Jetstar, Oakwood. Chytraus. and
Robinson.

13. Walsh knew that the nature of video retail business is a seasonal
business such that the most lucrative months are the winter months. and that
income drops in the summer.

14. In March, 1985, Walsh suggested to Van Alstyne that they put the
business up for sale.

15. Walsh had to leave town for a few days, so Van Alstyne agreed to place



a newspaper ad to sell the business.

16. Van Alstyne placed the ad for a few days in a Salt Lake City local
newspaper. The responses to the ad were discouraging.

17. Van Alstyne discontinued the ad because of the expense of the ad and
the poor responses to the ad.

18. In March, 1985, Walsh told Van Alstyne that Walsh's personal financial
situation was very poor and that he was facing bankruptcy and that, therefore. he
had no assets to pay his obligations on the Universal Video obligations should the
Universal Video business revenue be insufficient to pay those debts.

19. Van Alstyne was shocked and deeply concerned by this confession of
Walsh's purported financial troubles.

2¢. In April, 1985, Walsh and Van Alstyne had an altercation because Van
Alstyne had signed Walsh's name to several business checks to pay business debts.

21. Walsh had told Van Alstyne not to pay those certain business debts
because of the Universal Video cash flow dearth. Van Alstyne disagreed. and
signed Walsh's name to the checks because Walsh had refused to do so.

22. Shortly after the altercation described in the previous paragraph, Walsh
acquiesced and approved of Van Alstyne's having paid the debts with Universal
Video revenues.

23. In the Jet Star Contract negotiations. Van Alstyne had negotiated for a
discount provision pursuant to which Van Alstyne and Walsh would receive a
discount if they could pay the contract balance to the sellers by June, 1985.

24. With the newfound information of Walsh's personal financial distress,

Van Alstyne hoped to find a new investor to help pay the approximately



$35,000.00 payoff in June, 1985 to Jet Star and to Contribute additional monies
for the business.

25. Defendant Judith Erickson (hereinafter "Erickson") was a clerk in the
Universal Video store who had expressed interest in "buying into the store".

26. Van Alstyne and Erickson discussed the possibility of her becoming an
additional "partner" in the business if she could contribute at least $20,000.60 to
the business.

27. Van Alstyne told her she had to provide the $20,006.686 no later than
May 31, 1985. She failed to do so by May 31, 1985 or thereafter.

28. Separate from Van Alstyne's negotiations with Erickson, Walsh
negotiated with Erickson to sell her his Partnership interest for $10,800.00.

29. Erickson telephoned Van Alstyne to inform him she intended to
purchase Walsh's interest for $10,000.00

3¢. Van Alstyne and others, including Erickson's legal counsel at the time,
told Erickson that $10,000.6¢ was far too much to pay Walsh.

31. When Erickson told Walsh that Van Alstyne had told Erickson that
$10,000 was too high a price, Walsh reassured Erickson that $10,000.60 was a fair
price and told her that if she didn't agree to pay him the $10,000.09, Van Alstyne
would pay Walsh more than $10,000.60 to purchase Walsh's Partnership interest.

32. Because of Walsh's experience in the video business and because Walsh
treated her such that she trusted him and believed he was looking out for her
best interest, Erickson believed Walsh over Van Alstyne and the lawyer who was
representing her at the time.

33. On or about May 2, 1985, Erickson and Walsh signed the Sales

~1



Agreement and Promissory Note and the Assignment and Assumption Agreement/
Consent to Assignment those being the documents purporting to sell Erickson all
of Walsh's Partnership rights and obligations.

34. The Sales documents in which Walsh purportedly sold his interest in the
business to Erickson were prepare by the attorney who was representing Walsh at
the time.

35. Neither Walsh nor Erickson showed Van Alstyne or Robinson the Sales
Agreement, Promissory Note, Assignment and Assumption Agreement, or Consent
to Assignment. The first time Van Alstyne or Robinson saw those documents was
in the fall of 1986 when served with Summons and Complaint in this action.
However, Walsh had indicated to Erickson that Van Alstyne had approved of the
documents (Sales Agreement, Promissory Note, Assignment and Assumption
Agreement, and Consent to Assignment) before May 2, 1985, the date she signed
the documents.

36. Walsh received $5,500.00 from defendant Erickson toward the $10¢,000.09
sum, paid as follows: $3,000.60 paid by Erickson May 2, 1985 and $500.00 for
each of the five following months (June through October, 1985).

37. After paying the October, 1985 $500.80 installment to Walsh, Erickson
ceased paying Walsh.

38. The reason Erickson cased paying Walsh in October, 1985 is that the
attorney who was representing her at the time told her to stop paying on the
Walsh contract because she was not getting anything for her payments.

39. The Walsh-Erickson Sales Agreement speaks for itself but includes the

following terms:



a. Walsh purportedly sold his Partnership rights and Partnership
interest to Erickson;

b. Erickson purportedly assumed Walsh's Partnership obligations
including the following: Jet Star obligation; Chytraus obligation; Oakwood Lease;
and utilities.

4¢. On or about May 2, 1985 when Erickson and Walsh signed the Sales
Agreement, Promissory Note, Assignment and Assumption Agreement, and Consent
to Assignment, Erickson told Walsh that, contrary to the Sales Contract language,
the Jet Star sellers would not let her assume Walsh's obligations on the Jet Star
contract, and that she was concerned about assuming Walsh's obligations on the
Jet Star contract and the other debts. In response, Walsh assured Erickson that
there would be enough business revenue from the Universal Video business to pay
the debts.

41. Further, regarding the debt to Robinson, Walsh told Erickson not to
worry about the debt of $30,000.00 owed to him.

42. At the time of the May 2, 1985 purported sale by Walsh to Erickson, or
any time thereafter, Walsh did not inform Erickson that Van Alstyne had made
demand on Walsh to help pay the Jet Star payoff May 31, 1985.

43. Even though Van Alstyne and Robinson were unaware of the terms of
the written documents pursuant to which Walsh purportedly sold his Partnership
interest to Erickson, they were aware that Erickson, commencing May, 1985
belleved that she was entitled to be a partner in the Partnership.

44. After May 2, 1985 disputes and negotiations ensued between Erickson

and Van Alstyne. The principal dispute was Erickson's claim that she was a full



one—third partner having totally replaced Walsh, and Van Alstyne's claim that she
was not, primarily because she had not contributed the $20¢,400¢8.0¢ by June, 1985
to help satisfy Partnership obligations.

45. Between June, 1985 and spring, 1986, various settlement negotiations
ensued between Erickson, Van Alstyne and Robinson regarding Erickson's
Partnership status.

46. Erickson hired a lawyer to represent her against Van Alstyne in her
claim of full one-third partner status.

47. Though several proposals were made back and forth, no agreement was
ever reached between Van Alstyne, Robinson and Erickson regarding her status as
a partner in the Universal Video Partnership.

48. At no time did Robinson or Van Alstyne ever agree or consent to
having Erickson replace Walsh as a partner, even though there were times when
Robinson or Van Alstyne contemplated accepting Erickson as an additional, not a
replacement, partner, and they made various offers to Erickson regarding this.

49. At no time did Robinson or Van Alstyne ever release Walsh from his
obligations to pay the Universal Video business debts.

6@8. Van Alstyne mortgaged his family residence to obtain funds to loan the
Partnership $30,000.¢¢ in June, 1985, to pay on the Jet Star contract.

61. In the spring of 1985, Van Alstyne had told Walsh he might buy Walsh's
Partnership rights and obligations for $2,006.4¢, but that Van Alstyne would do so
only if Walsh would first pay enough to contribute with Van Alstyne to satisfy
the Partnership obligations.

62. In the spring of 1985, before completing the $30,000.04 payoff to Jet
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Star, Van Alstyne made demand on Walsh to help satisfy the Partnership
obligations. Walsh refused, telling Van Alstyne he was facing bankruptcy and that
he hadn't the assets to spend on those obligations. Van Alstyne made subsequent
demands on Walsh and again was refused by Walsh.

63. The Oakwood Lease obligation, approximately $1,5660.6¢ monthly rent
from January, 1985 through June, 1986, was satisfied from the Universal Video
Partnership business revenue.

54. All but $6,038.18 of the Chytraus contract obligations were satisfied
from the Universal Video Partnership business revenue.

565. After several unsuccessful attempts to sell the Universal Video
business, Van Alstyne and Robinson on or about June 23, 1986 sold its inventory
to Video USA for the sum of $25,835.00 payable with $5,835.60 down and monthly
payments of $682.08 for 36 months, the last payment due May, 1989.

66. Van Alstyne's personal financial loss from his loans to the Partnership
business for satisfying the business debts is as follows:

$30,000.090 at 16% per annum June 3, 1985 for discounted payment
on Jet Star [Defendants' Exhibit 25]

$ 5,200.00 at 13% per annum December 18, 1985 for one—half of
$6,038.0¢ final payment to Chytraus and one-half of
$4,362.00 final payment on Jet Star contract

$13,493.65 Total interest at the above specified 1% and 13% rates

$48,693.656 TOTAL VAN ALSTYNE PERSONAL FINANCIAL LOSS FROM
HIS LOANS TO THE PARTNERSHIP BUSINESS FOR
SATISFYING THE BUSINESS DEBTS

57. In addition to the initial $3¢,000.08 loan at 19.41% per annum, Robinson

loaned the business $5,200.90 at 13% per annum December 18, 1985 for one-half of
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the $6,038.90 final payment to Chytraus and one—half of the $4,632.0¢ final
payment on the Jet Star Contract.
68. Robinson's loss from the loans set forth in the previous paragraph, after
applying all of the Video USA sale proceeds to offset Robinson's loss, is
$10,718.45 through May 21, 1989.
From the foregoing Findings of Fact, the Court now makes and enters its
CONCLUSIONS OF LAW

1. The Terms of the Partnership Agreement between Walsh, Van Alstyne,

and Robinson were as set forth in paragraph 2 of the Facts above. In summary,
in exchange for Robinson's loan of the $30,000.08 start—up funds for the business,
Walsh and Van Alstyne agreed: (a) to repay Robinson; (b) to be responsible for
the partnership business debts; and (c) to share in equal thirds with Robinson the
business profits, even though it finally turned out that there were no business
profits.

a. Debts to Robinson: Walsh as a manager of the Partnership's

Universal Video business with responsibility to manage the business so as to pay
its debts, is responsible to repay Robinson for one-half of Robinson's loans to the
Partnership as set forth in the fActs above. The debt to Robinson, after
credition to Robinson all of the proceeds of the June, 1986 sale of the Universals
Video inventory to Video USA, totals $18,718.45 with interest through May 21,
1989 for one-half that sum (paragraph 67, Facts above). Robinson should be
granted judgment against Walsh effective May 21, 1989 against walsh for one-half
of that sum, $5,359.23

b. Other partnership Business debts for which Walsh owes Van Alstyne:

12



Pursuant to the terms of the Partnership agreement (paragraph 2, Facts above),
Walsh and Van Alstyne, and not Robinson, were equally responsible for the
business debts to Chytraus, Jet Star, Oakwood, and other business creditors.

Pursuant to his right of contribution per Section 48-1-15(1), Utah Code Annotated

1963, as amended, Van Alstyne should be granted judgment against Walsh effective
May 21, 1989 against Walsh for $24,346.82, which represents one-half of Van
Alstyne's $48,693.65 loss form paying those creditors from his personal funds
(paragraph 59, Facts above).

2. Walsh js liable for breach of fiduciary duty to Van Alstyne and Robinson:

"Partners . . . occupy a fiduclary relationship and must deal with each other in

the utmost good faith." ‘)%urke v. Farrell, 656 p.2d 1415, 1417 (Utah 1982) citing

sectlon 48-1-18, Utah Code Annotated 19563, as amended. The Court finds by

clear and convincing evidence that Walsh breached his fiduciary duty to Van
Alstyne and Robinson in several regards, including the following:

a. Before borrowing the $30,000.9¢ form Robinson to purchase the
Universal Video business under the Jet Star Contract, Walsh was wary of the debt
service on the contract and was concerned that the business revenue would not
cover the debt serve, let alone the loan payments to Robinson and the other
business debts, and yet he borrowed the $30.¢¢¢.68 from Robinson and had Van
Alstyne cosign with Walsh on the underlying contracts and personal guarantee to
Chytraus without warning Van Alstyne and Robinson of the risk involved.

b. Walsh abandoned the Partnership May 2, 1985, leaving Van Alstyne
to manage and pay the debts of a business in which he had virtually no

experience, and leaving the debt to Robinson unpaid.
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c. Walsh attempted to sell his partnership interest to Erickson without
fully disclosing to Van Alstyne and Robinson the terms of the sale and without
informing them that he received $5,508.6¢ from Erickson.

The Court finds by clear and convincing evidence that the said breaches of
fiduciary duty were done by Walsh in a manner that showed a knowing and
reckless indifference to and disregard of the rights of Van Alstyne and Robinson,
and that Walsh either knew or should have known that he said conduct would, in
a high degree of probability, result in substantial harm to Van Alstyne and
Robinson.

For Walsh's breach of fiduciary duty to Van Alstyne, Van Alstyne should be
granted judgment against Walsh for $24,346.82 actual damages.

For Walsh's breach of fiduciary duty to Robinson, Robinson should be
granted judgment against Walsh for $5,369.23 actual damages.

3. Validity of Walsh—Erickson Sales Agreement: The Sales Agreement

entered into by Walsh and Erickson May 2, 1985 [Defendants' Exhibit 12] is void
for lack of consideration and void for failure of consideration. Section I of the
Agreement purported to convey to Erickson all of Walsh's one-third partnership
rights and interest in the Universal Video business. Walsh did not have the
authority or right to convey his Partnership rights. Walsh's sale to Erickson was
tantamount to the proverbial "sale of the Brooklyn Ridge". Walsh's promise to
convey all of his partnership rights to Erickson was illusory because it required
approval (never obtained) by Van Alstyne and Robinson.

When there exists only the facade of a promise, i.e., a

statement . . . such . . . that the person making it commits

himself to nothing, the alleged "promise" is said to be

"{llusory”. An illusory promise, neither binds the person
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making it, 1 Corbin on Contracts Section 145 (1963), nor
functions as consideration for a return promise. Id. at 628.

X Resource Management Company v. Weston Ranch and Livestock Company Inc., 706

P.2d 1928, 1936 (Utah 1985). Thus the Sales Agreement is void for lack of
consideration because Walsh's promise to convey his Partnership rights to
Erickson was illusory because it committed Walsh to nothing because he had no
legal right to make that commitment without consent from Van Alstyne and
Robinson.

Even if the Sales Agreement were not void for lack of consideration, it is
void for failure of consideration. When consideration is lacking, there is no
contract. When consideration fails, there was a contract when the agreement was

made, but the promised performance has failed. DeMentas v. Estate of Tallas, 95

Utah Adv. Rep. 28 (Utah App. 1988). Walsh failed to deliver the consideration
(his Partnership rights) to Erickson because he was never authorized to do so by
the other partners, Van Alstyne and Robinson.

a. All partners' consents are required for sale of partner's rights:

Pursuant to Sections 48-1-21 and 48-1-24, Utah Code Annotated 1953, as amended,

both Van Alstyne's and Robinson's consent would be required to imbue Erickson
with Walsh's Partnership rights (as apposed to his mere Partnership interest,
which is the partner's right to profits) to manage or administer Partnership
business or affairs.

b. Neither Van Alstyne nor Robinson consented, either explicitly or

implicitly, to the Walsh-Erickson Sales Agreement. Van Alstyne and Robinson did
not even see the document until this lawsuit was filed. After Erickson signed the
documents and began paying Walsh the $60¢.6¢ monthly installments, several

16



months of arguments ensued between Erickson and Van Alstyne because Van
Alstyne and Robinson did not ever accept Erickson as a full one-third partner to
replace Walsh.

c. Neither Van Alstyne nor Robinson released Walsh from his

Partnership obligations. The fact that Van Alstyne and Robinson made significant
Partnership business decisions after May 1, 1986 without consulting Walsh does
not imply a release of Walsh or a consent to his sale to Erickson. Walsh

abandoned the partnership May 2, 1985. Section 48-1-6, Utah Code Annotated

1963, as amended, provides that a partner who abandons the Partnership business
does not have to be included in other partners' decisions to sell or assign
Partnership property. There was no novation to substitute Erickson for Walsh to
pay Walsh's Partnership obligations. "For a novation to occur, there must be (1)
an existing and valid contract, (2) an agreement to the new contract by all

parties, (3) a new valid contract, and (4) an extinguishment of the old contract

by the new one." Qormana v. Gordon, 749 P.2d 1346, 1352-1353 (Utah App. 1987).
See also‘/First American Commerce Company v. Washington Mutual Savings Bank,

743 P.2d 1193 (Utah 1987); and ‘)6.A. Taylor Company v. Paulson, 662 P.2d 1274

(Utah 1976).

d. Neither mistake of fact nor mistake of law by Erickson or

Walsh would validate the Walsh—Erickson Sales Agreement. Even if Walsh and
Erickson both mistakenly belleved when they entered into the Sales Agreement
that Van Alstyne and Robinson had consented to the Agreement, that mistake
would not be grounds for validating the Sales Agreement. ‘)fangston V. McQuarrie,

741 P.2d 6544 (Utah App. 1987);‘)ﬁoonex ¥. GR and Associates, 746 P.2d 1174 (Utah
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App. 1987). To allow such a mistake of fact to validate the Sales Agreement
would be analogous to validating a contract for sale of the Brooklyn Bridge by a
seller who believed he had legal rights to sell the bridge but who in fact did not.
Rather than being validated because it was obtained by mistake, the Sales
Agreement is voidable because obtained by mistake. "An agreement obtained by

misrepresentation, fraud, or mistake is generally voidable." VTanner v. District

Judges of the Third Judicial District Court, 649 P.2d 5,6 (Utah 1982) citing 17 Am.

Jr. 2nd Contracts Section 143, et seq.

Next, regarding mistake of law, ignorance of the law is no excuse. Walsh's
or Erickson's mistake in legal interpretation of the Sales Agreement (mistakenly
believing the Agreement was legally valid because of mistaken belief that
partner's consent is not legal requirement for other partner's sale of his

Partnership rights) would not be grounds sufficient for validating the Agreement.

‘/Klahtipes v. Mills, 649 P.2d 9 (Utah 1982).

e. The Walsh-Erickson Sales Agreement is not severable so as to

make Erickson liable to Walsh for the $10,000.60 contract price and award her
only Walsh's Partnership interest (right to accounts receivable) instead of all of
his Partnership rights (e.g., management rights not assignable without other
partners' consent). There is no severability clause in the Sales Agreement.
Section I of the Sales Agreement purports to sell all of Walsh's Partnership rights
and interest in one total package. The Sales Agreement does not break down the
$10,000.00 sales price into units separately specifying a certain sum for Walsh'
Partnership rights and another sum for Walsh's Partnership interest. Further,

there was no indication by Walsh or Erickson at trial of any intent by either of
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them that the contract be severable. "A contract is severable or entire depending
on the intent of the parties at the time they entered into the contract."”

Mwanagement Serviees -Corp. v. Development Associates, 617 P.2d 406, 498 (Utah

19890).

4. Walsh was unjustly enriched at Erickson's expense by his receiving and

keeping the $5,5008.089 which Erickson paid him from May 2, 1985 through October,
1985 as installments on the Walsh—Erickson Sales Agreement. The Sales
Agreement is voild. Erickson received nothing of value from Walsh for the
$5,500.00 she paid him. Erickson is entitled to judgment against Walsh for the
$5,600.00 plus pre-judgment interest at 10% per annum from and after October 31,
1985.

Even if the Walsh—-Erickson Sales Agreement were valid, Utah partnership

law would require Walsh to hold as trustee for the Partnership the $5,50¢.0¢ and

any other funds he received from Erickson under the Sales Agreement.

Every partner must account to the partnership for any
benefit, and hold as trustee for it any profits, derived by
him without the consent of the other partners from any
transaction connected with the formation, conduct or
liquidation of the partnership or from any use by him of its
property.

Section 48-1-18, Utah Code Annotated 1953, as amended. The $5,500.08 was

derived by Walsh from Erickson without the consent of Van Alstyne or Robinson
and was connected with the conduct of the Partnership. Even if the Walsh-
Erickson Sales Agreement were Valid, Utah Law would require Walsh to disgorge
the $5,500.00 to help Van Alstyne pay the Partnership debts.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

Erickson should be granted judgment against Walsh as follows:
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Actual damages of $5,500.90 (five thousand five hundred and no/18@ dollars)
plus 10% pre-judgment interest from October 31, 1985 for restitution of Walsh's
unjust enrichment.

Robinson should be granted judgment against Walsh as follows:

Total actual damages of $5,359.23 (five thousand three hundred and fifty-nine
and 23/199¢ dollars) plus 16% pre-judgment interest from and after May 21, 1987
for Walsh's one—half share of the unpaid portion of the $3¢,000.66 loan and for
repayment to Robinson of Walsh's one-half share of the unpaid portion of
Robinson's $5,200.00 loan to the Partnership business December 18, 1985 to pay
Chytraus and Jet Star.

Van Alstyne should be granted judgment against Walsh as follows:

Actual damages of $24,326.82 (twenty four thousand three hundred twenty six
and 82/10¢ dollars) plus 1% pre-judgment interest from and after May 21, 1989
pursuant to Van Alstyne's right of contribution, representing one—half of the

partnership debts paid personally by Van Alstyne.

DATED this day of , 19

JUDGE RICHARD H. MOFFAT
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MAILING CERTIFICATE

I, the undersigned, certify that on the rn/‘ day of October, 1990, 1
mailed a true and correct copy of the foregoing document by first-class mail to
the following:

Steven D. Crawley, Esq.
WALSTAD & BABCOCK

264 West 40@ South
Second Floor

Salt Lake City, Ut. 84101

John Walsh, Esq.

3865 South Wasatch Blvd.
Cove Point Plaza

Suite 2¢@2

Salt Lake City, Ut. 841d9

“Yancdatlls et
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JOHN WALSH

ATTORNEY AT AW

SUITE 270, 2219 FOOTHILL 2RIVE
SALT LAKE CITY, UTAH

84109

Telephone: 4567-9700

IN THE DISTRICT COURT OF THE THIDD JUDICIAIL DISTRICT
IN'ANL FOR SALT LAKE COUNTY
STATE OF UTAH

MARK O. WALSH

Plaintiff/
Appellant,

Civil No. 86-7199
vsS.
JUDITH ERICKSON, et al., : Judge Moffatt

Defendants/
Appellees.

The above entitled matter came on regularly for an
evidentiary hearin on Plaintiff's Motion for Symmary Enforcement
of Settlement Agreement, on Monday, February 8, 1993, at the
hour of 10:00 A.M., before the Honorable Richard Moffat, District
Court Judge, with the Plaintiff appearing and respresented by
John Walsh, Attormey at Law, and the Defendants each appearing

and represented by Joyce Yaughan, Attorney at Law, and the Court



after hearing the testimony of tihe parties. reviawing the exhibi

admitted into evidence, and after considering cthe argzgumencs ol
Counsel, now for good cause appearing does herery

CRDER, that the Plaintiff's Motion, is hereby denied,
and the Defendants are awarded $3,200.00 in Attorreys fees, besed
upon 78-27-56 Utzh Code Annotated as amended in 1988.

Dated this ____ day of April, 1993.

<. 247

BY THE COURT:

DISTRICT COURT JUDGE

CERTIFICATE OF DELIVERY

I hereby certify that I personally hand delivered a
true and correct copy of the foregoing: ONDER, to the Defendants/
.Appellees, by delivering the same to: JOYCE MAUGHAN, ATTORNEY
AT LAW, 455 SOUTH 300 EAST, SUITE 335, SALT LAKE CITY, UTAH,

84111, this 22rd day of April, 1993. ) - /
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JOHN WALSH
ATTCRNEY AT LAW




In the formation of a partnership, the ability to contribute capital
is of prime importance.

When we realized that Universal Video was not able to continue under
the agreements Mark and Peter had with Jet Star, another partner with
capital to invest was sought to replace Mark who had no capital to invest.
Towards the end of February and the first of March you,Jude, approached

$25,000 you would like to invest

us indicating you had between $15,000 and
with the intent of becoming a partner. Inasmuch as we liked your rapport
with the customers, your drive and excitement in managing the business

we felt you would be an excellent partner. We accepted you as a third
partner based on the agreement that you and Peter would share equally

in the purchase of the approximately $60,000 contract with Jet Star
Industries.

When the agreed upon date, May 31, 1985, for settlement with Jet
Star Industries arrived and you had no money to purchase your share of
the contract, you breached a vital agreement which was a condition upon
your becoming a partner with us. Peter has purchased the entire contract
which, in effect, under Utah Partnership Law included the purchase
of your capital share of the partnership. We would still like to have
you be a partner in Universal Video but only the following option is
available under Utah Partnership Law:

Through your contribution of time and devotion to the partnership
you are legally entitled to a sharefn the partnership determined by the
value of your time and devotion. Assuming the value of the partnership
assets is $100,000, we feel that a 10% interest is an extremely generous
settlement.

In order to provide you still an opportunity to become a full one

PLAINTIFF’S
EXHIBIT
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third partner, we, the two general partners, invite you to meet the terms
of the original agreement we had with you by repurchasing from Peter your
share of the capital account, which is $15,000. This offer expires Friday,
June 7, 1985 at 5:00. If the offer expires we will assume that you accept
a 10% interest as outlined above.

As a matter of record, we want to remind you that you were advised at
an early date, by us and others, that the purchase agreement you were
negotiating with Mark Walsh was, in our opinion, not prudent considering
the indebtedness of the partnership at that time. You have been advised
many times to obtain an attormey and re-evaluate the position that you
are presently in. Our view is unchanged.

We hope that this letter clarifies the current status of the
partnership of Universal Video. We look forward to continuing a profitable

relationship with you.

Sincerely,

Gerald Robinsen "Peter v# Alstyne




Mr. Roger Kennard, CPA
P.0. Box 2256
Salt Lake City, Utah 84110

Dear Roger

Having received vour invojce for accounting services provided on
behalf of Universal Video, we requested from you further classification
and hourly itemization of services rendered. You responded saying that
Universal Video "has everything" you have done for us and that you
would not give us an haurly itemization.

With the assistance of our accountant, we have attempted to

reconstruct an itemization of your time and services provided herein.
Hours

1. Consultation regarding new business, and
meeting with partners regarding cash controls 2.5
and reporting procedures.

2. Prepare 1984 year-end payroll tax returns. 1.0
3. Prepare 1985 first-quarter payroll tax returns. 2.0
4. Prepare 1984 partnership tax returns. 2.0

S. Calculate payroll withholding on or about the
5th and 20th of .January and February. (This item 1.0
} not on your invoice.)

Total 8.5

Hourly Rate:$50/hr.x8.5= $u25

We believe that our hourly estimations are based on reasonable and
generous assumptions with respect to what a typical CPA would require
under the same tactual circumstances you operated under.

We are particularly disturbed by your admission that the above
enumerated services are the only services you provided Universal Video.

It had been our belief since Dec., 1984 that you had agreed at that time

PLAINTIFF’s
(1%

EXHIBIT
W/




to maintain our partnership financial records and that you were assisting
us with timely and accurate reporting and payment of Federal and State Taxes.
You have stated to us that our belief is mistaken. We disagree. We
had continuouslv forwarded to you all of our financial records, check-stubs,
invoices, receipts, bank statements, tax-coupon book, correspondence
from the IRS, Job service and Utah Tax Commission, and you received every
daily summary of sales from the store. Infrequently, you were even
contacted by telephone confirming whether or not you needed certain of
the above referenced items to which you responded affirmatively.
At no time did you inform us, or imply to us, that you did not
know why we were forwarding all of this material to you. Moreover,
as a CPA, you had a duty to us to clarify our mutual understanding as to
what tasks you would perform for us and not remain silent. You should have
known by our actions that we believed you were maintaing books for us
as well as ensuring our timely and accurated filing of taxes.
As a result of your negligent failure to perform, Universal Video
is liable for Federal and State penalties in excess of $400, and has
suffered damages resulting from a lack of financial accounting. Specifically,
vou should have prepared and filed in our behalf (or at least- should
have informed us to) monthly Federal payroll taxes, State sales taxes, and
the 1984 Federal Tax. You led us to believe you were reconciling our
bank statements and maintaing financial records from which we expected
to receive periodic financial reports.
Enclosed herewith is payment in the amount of 3425 wnich we believe
to be a fair and equitable settlement for your services. If you are
willing to accept this as payment please forward to us all of our
financial records now in your possession. Acceptance of this payment

will be ccnstrued as acceptance of payment in full. In the meantime, we

-2



will gladly prepare for Mark Walsh and for all partners a close-of-
business tax statement as of the dissolution of that partnership.
We do not intend to be unkind or unfair with vou. We merelv wish

to achieve a fair, equitable, and proper settlement of this matter.

Sincerely,

Gerald Robinson Peter Van Alstyne
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\ PURCHASE AGREEMENT

AGREEMENT made this day of N 1986 between
VIDEO, USA, a Utah corporation (referred to below as the Pur-
chaser) and YNIVERSAL-VIDEQ,a - -Utah—partnership [ (collectively
referred to below as the Seller) for the purpose of setting forth
the terms and conditions of the acquisition by the Purchasers of
the Seller's inventory of its retail video store located at 5444

S. 900 E. Murray, Utah.

PURCHASE PRICE The purchase price paid by the Purchasers to
the Seller 1is the sum of $25,835.00 to be paid as follows:

a. The sum of $5,835.00 on June 18, 1986;

b. A monthly payment amount of $ (¥2 for the term
of 36 months from the date of this document, which payment
includes interest and principal payments. Atk

C |7 Qg Sl o, rade en. Gy m}fw, ook v i gt 6607 5 ey

D. Interest on the unpaid balance shall accrue at the
rate of 16-25% per annum.

il.oo
ITEMS PURCHASED The Seller transfers to the Purchasers the
following items and rights as a portion of the sales price:

a. 870 Beta video tapes as set forth in attached Exhibit
"A." for a purchase price of $8.00 for each Beta video tape
(including the descriptive cover box for each tape):;

b. 925 VHS video tapes as set forth in attached Exhibit "B"
for a purchase price of $19.00 for each VHS video tape
(including the descriptive cover box for each tape):

c. 10 Video Cassette recorders for a purchase price of
$100.00 each; and

c. One player system consisting of a stereo tuner, two
speakers and a television monitor for the price of $300.00.

Any items possessed by the Purchasers in addition to the
above items shall be purchased from the Sellers at an additional
cost to the Purchasers. In the event the Sellers are unable to
supply the full number of tapes set forth above, the purchase
price shall be adjusted accordingly resulting in an adjusted
monthly payment. In addition, if the Sellers are wunable to
provide a descriptive cover box in very good condition for each
tape, the sales price per video tape shall be reduced by 15%.

ACQUISITION DATE The Seller shall turn over the above items
the Purchasers on the JA3% day of _Sure , 1986. 1If the
Sellers are unable or unwilling to supply the above items by such
date, the Purchaser may rescind this contract and receive a

WNEZ-2
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refurn of all monies paid to date, plus interest at ‘the rate of
15% per annum.

NO ASSUMPTION OF LIABILITIES The Purchaser is buying the
above items free of all debts, 1liabilities, 1liens, security
interests and claims of any and all parties. In the event any
third party claims an interest in the assets sold to the
Purchaser, the Seller agrees to hold the Purchaser harmless, and
to protect and defend the interest of the Purchaser to all the
assets set forth above.

WARRANTY OF TITLE AND OWNERSHIP The Sellers warrant that
they hold undisputed title to the above assets, that no party has
a security interest or claim to the assets being purchased, and
that should any party assert a claim or interest in the assets,
that the Sellers shall vigorously defend the matter in the
interest of the Purchasers. The Sellers further warrant that
they are transferring their entire interest in the assets to the
Purchasers, and that the—undersigned, -as—partners of the-Sellex;
are—all of the Partners of the—Setler—and that no other

person(s) hold any interest whatsoever in the assets sold to the
Purchaser.

PAYMENT OF ATTORNEY FEES AND COSTS In the event either
party must take legal action to enforce its rights wunder the
terms of this contract, the successful party shall be entitled to
receive 1its reasonable attorney fees incurred in prosecuting the
matter.

APPLICABLE LAW The parties agree that the law of the State
of Utah shall govern the interpretation of this contract.

TERMINATION OF INTEREST OF THE SELLER This contract shall
not give to the Seller any interest in the business of the
Purchaser,pddshall not create a partnership or joint venture, -ner
shall—it give—any rig - f£—the—assets—sold
.by—thc—SeTTEr—tv—the—Pu:ehaeer.Sh%~ L{Qﬂd&l..*,lquﬁJlﬂcuéﬁitﬂ%tﬂt4‘"64455
x&lﬁicﬂwyirwvéyﬂhﬁqnqw@& UCC/wauu%4Mz¢d‘h%?.

PURCHASER:
VIDEO USA
by:
SELLER:
GERALD ROBINSON PETER VAN ALSTYNE
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PURCHASE AGREEMENT

AGREEMENT made this J3 day of Stne , 1985 betwean
viDro, USA, a Utah corporation (reférred to below as the Pur-
chaser) and PETER VAN ALSTYNE and GERALD PETERSON (coliectively
referred to below as the Seller) for the purpose of setting forth
the terms and conditions of the acquisition by the Purchasers of
the Seller’'s inventory of its retail video store located at 5444
5. 900 E. Murray, Utah.

PURCHASE PRICE The purchase price paid by the Purchasers to
the Seller 1is the sum of $25,835.00 to be paid as follows:

a. The sum of $5,835.00 on June 18, 1986;

~
It

b. A monthly payment amount of $682.00 £cr the ter
of 36 months from the date of this document, which payment

includes interest and principal payments.

~

=

[4)
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c. The first monthly payment shall be made on July
15, 1986, with each monthly payment thereafter to be made on
the 15th of each month therecafter until the full amount of
the purchase price is paid in full.

d. In the event that any payment is more than 15 days
late, interest shall accrue on the unpaid monthly amount at
the rate of 18% per annum until the payment is paid in full.

e. Interest on the unpaid balance shall accrue at the
rate of 11.00% per annum.

£. In the event any payment becomes 30 days de-
linquent, then this agreement shall be in default and the
entire balance due shall become immediately due and payable
upon notice by the Seller. 1In the event the delinquency is
due to a bookkeeping error, the Seller shall give the Pur-
chaser five (5) days written notice by certified mail of the
delinquency before declaring the default as set forth above.

ITEMS PURCHASED The Seller transfers to the Purchasers the
following items and rights as a portion of Ehe sales price:

a. 870 Beta video tapes as set forth ln altached Exhibit
"A." for a purchase price of $8.00 for each Beta video tape
(including the descriptive cover box for each tabe):

b. 925 VHS video tapes as set forth in attached Exhibit "B"

for a purchase price of $19.00 for each VHS video tape
tincluding the descriptive cover box for each tape):

DY.ze-
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c. 10 Vvideo (assette recorders for a purchase rprice of
$100.00 each; and

c. One player system consisting of a stereo tunrer, two
speakers and a television monitor for the price of $300.00.

Any items possessed by the Purchasers in addition toc the
above items shall be purchased from the Sellers at an additional
cost to the Purchasers. “ In the event the Sellers are unable tc
znpply the full rumber of tapes set forth above, the ~urchase
price shall be adjusted accordingly resulting in an adjusted
monthly payment. In addition, if the Sellers are unable to
provide a descriptive cover box in very good condition for each
tape, the sales price per video tape shall be reduced by .%1%.

ACQUISITION DATE The Seller shall turn over the above items
to the Purchasers on the 23rd day of June, 1986. If the 3Gellers
are unable or unwilling to supply the above items by such date,
the Purchaser may rescind this contract and receive a return of
all monies paid to date, plus interest at the rate of 15% ©per
annum,

NO ASSUMPTION OF LIABILITIES The Purchaser is buying the
above items free of all debts, 1liabilities, 1liens, security
interests and claims of any and all parties. In the event any
third party claims an’  interest in the assets sold to the
Purchaser, the Seller agrees to hold the Purchaser harmless, and
to protect and defend the interest of the Purchaser to all the
assets set forth above.

WARRANTY OF TITLE AND OWNERSHIP The Sellers warrant that
they hold undisputed title to the above assets, that no party has
a security interest or claim to the assets being purchased, and
that should any party assert a claim or interest in the assets,
that the Sellers shall vigorously defend the matter in the
interest of the Purchasers. The Sellers further warrant that
they are transferring their entire interest in the assets to the
Purchasers, and that no other person(s) hold any interest what-
soever in the assets sold to the Purchaser.

PAYMENT OF ATTORNEY FEES AND COSTS In the event either
party must take legal action to enforce lts rights wunder the
terms of this contract, the successful party shall be entitled to
receive 1its reasonable attorney fees incurred in prosecuting the
matter.

APPLICABLE LAW The parties agree that the law of the State
of Utah shall govern the interpretation of this contract.

TERMINATION OF INTEREST OF THE SELLER This contract shall
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nnt give to the Seller any interest in the buziness =f +he
Purchaser, and shall rot create a partnership or joint venture.
The Seller is entitled to a perfected security interest in the
Assets sold to the Purchaser by the filing of an appropriate UCC
security interest.

PURCHASLR?

VIDEO USA

by : M}OQ«
w7k QA

GERA ROBINSON PETER VAN |[ALSTYN



PROMISSORY NOTE

FOR A GOOD AND SUFFICIENT CONSIDERATION, the receipt of which
is hereby acknowledged, the undersigned, jointly and severally,
promise to pay to the order of Jet Star Industries, a Utah cor-
poration, at its office, 1260 East Vine Street, Salt Lake City,
Utah, the sum of Seventy-Five Thousand Dollars ($75,000), in
lawful money of the United States of America, together with
interest on the unpaid principal balance, from date until paid,
both before and after judgment, at the rate of 11.08% per annum,
strictly within the following times:

a. The sum of $3,000, or more, on or before the 15th
day of January, 1985, and the sum of $3,000, or more, on or
before the 15th day of each and every month until December
15, 1986, on which the entire balance owing hereunder, both
principal and accrued interest, is paid in full; and

b. Balloon payments of $5,000, or more, each, on or
before the 15th days of March, June and September, 1985.

If any installment is not paid in full within ten days after its
due date, or if the undersigned breach any of their covenants and
obligations of performance as contained in that certain Agreement
and that certain Assignment and Assumption Agreement between the
parties, of even date herewith, then the entire unpaid balance
hereof, with interest, shall, at the election of the holder, and
without notice of sald election, at once become due and payable.
In the event of any such default and acceleration, the under-
signed, jointly and severally, agree to pay to the holder hereof,
reasonable attorneys fees, legal expenses and lawful collection
costs in addition to all other sums due hereunder.

The undersigned shall be entitled to discount the principal
balance owed hereunder by an amount equal to $1,000 for each full
calendar month remaining between the date upon which this note,
gotg principal and interest, is paid in full, and December 15,

986.

Presentment, demand, protest, notice of dishonor and exten-
slon of time without notice are hereby waived, and the under-
signed consent to the release of any security, or any part
thereof, with or without substitution.

This note is secured by a security agreement and assignment
of lease, both of even date herewith.,

z4
DATED this J '~ day of Decerber, 1984, _
7 (/ QtL/ b&-‘d}
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CONTROL NO.  2P-002138 PAGE 2
CCOUNT  OFF  ACCOUNT AE ¥ % % SUMMARY OF ALL ACCOUNT ACTIVITY FOR X x. X T
UMBER ouq 870528 62 PETER J VAN ALSTYNE & SSQR%’S’” 4550"1 Jun’ga,as
PRICE OR CASH FUND
TE TRANSACTION QUANTITY DESCRIPTION EXPLANATION DEBIT CREDIT BALANCE  BALANCE
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March 4, 1992

Joyce Maughan

Attorney at Law

455 South 300 East, Suite 355
Salt Lake City, Utah 84111

Dear Joyce:

We, Peter Van Alstyne and Gerald Robinson, have discussed
issues and conditions for a settlement with Mark Walsh.

We will accept from Mark Walsh $13,250 payable in full no
later “han May 1, 1992. (¢13.000 is the amount Gerald and
Peter discussed. £250 is the amount neeeded to pay Joyce’s
fees to conduct the settlement proceedings.)

Mark must waive all claims against Jude Erickson, Gerald
Robinson and Peter Van Alstyne. The payment of the $13,250
shall convey to Joyce Maughan simultaneously with the
release of any judgments against Mark Walsh.

Joyce Maughan is hereby instructed to convey the amount of

$13,000 received in settlement from Mark Walsh to Gerald
Robinson.

Peter Van Aist?ne

On the MY day of mearch , 1932, before me personally appeared
Peter Van Alstyne whose identity was proved o me on the
basis of satisfactory evidence to be the perscn whose name
is subscribed to the within instrument and acknowledged the
same.

MOTARS vy \’UBLIC

Yy "- -
[f? “':::":: ".\\ AL,:?{;&.L Emg:yot: — Qoo Baoge L SS
~§$?f i £Lwﬂﬁw6nhpﬂ7 Notary Public
iﬁ( i;u:(’ﬂ 14 B  Commesten Expires My Commission Expires _( -21-93
s - STA T" QF UT.\B
By

Gerald Robinson

On the ____day cf » 1992, personally appeared before
me Gerald Robinson whose identity was proved to me on the
basis of satsifactory evidence to be the person whose name
is subscribed to the within instrument and acknowledged the
same.

Notary Public
My Commission Expires

PLAINTIFF'S
EXHIBIT

L

- .

{GAD-Bayonne, N. J,



May 13, 1992

PETER VAN ALSTYNE
1306 ROXBURY ROAD
SALT LAKE CITY, UTAH
84108

re: Walsh vs. Erickson

Dear Peter,

I am pleased to be able to say that I have settled wich
Gerald Robinson, consistent with the terms extended to me.

I am grateful to you for your assistance in bringing this
matter to a head.

You have suggested that I make my offer to you in writing
as per our telephone conversation a couple of weeks ago.

I hereby commit to pay you the balance of the $13,000.00,
as per mv oral commitment to vou, and consistent with the notorized
letter that you sent to Gerald Robinson, which he signed and
had notorized, before sending it on to your Counsel.

After Mr. Robinson read the final settlement to me over the
phone, I instructed by Counsel to back off the Appeal, as we
had settled the matter, mostly by your assistance.

I deeply appreciate your leadership in bringing this matter
to a fair resolutiom.

This is my formal offer of settlement that vyou requested
on the phone, and I hope that you will get back to me immediately
as we discussed on the phone.

Again, I appreciate all of your efforts in finally bringing

this matter to a conclusion.
Kizzzzzb;if%rds,

Mark

PLAINTIFF'S
EXHIBIT
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April 21, 1992

GERALD O. ROBINSON

649 SOUTH ISLAND VIEW DRIVE
CENTERVILLE, UTAH

84014

Dear Mr. Robinson:

Consistent with our agreement, I enclosed herewith the sum
of $5,359.23 (five thousand three hundred fifty nine and 23/100)
as payment in full of the judgment.

Based in part from what you read to me over the phone, I
have instructed my Attorney to release you from the appeal, and

have contacted Peter Van Alstyne that I will be forwarding to him
the amounts that we discussed.

After my discussion with you I contacted my bank, met with
family as well as instructed my Attornev that we had settled this

case, and have now borrowed the sum enclosed comsistent with what
you read to me over the phomne.

This constitutes payment of one hundred cents on the dollar
for the judgment, and should enable you to stop paying attorneys

fees for this unfortunate litigation, as Iwill have you dismissed
from the appeal forthwith.

Kindly return a Satisfaction of Judgment as your earliest
convenience.

I wish you the best in future endeavors.

Kindest regards,
Mark O. Walsh

cc: Peter Van Alstyne
John Walsh, Attormey

PLAINTIFF'S

EXHIBIT
3
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the means most etfective and economical under the
circumstances. The countv executive mav sell all cap-
turea horses. 1983

47-2-6. Owmers mayv reciaim — Damages —
Taxes.

Any person owning anv horses wnich are running
at large 1n any county in wnicn the county executive
has given notice of intention to make a drive. as pro-
vided 1n this chapter. mav within 30 days arter the
posting or the first publication of the notice men-
tioned in Section 47-2-4 file with the county execuuve
a description of such horses claimed by him. g1iving
the marks and brands. if any., which appear thereon.
and, if the county executive shall take 1nto its posses-
sion any horses so claimed. it shail by registered let-
ter addressed to the owner or claimant of such horses
notify him that the same may be claimed within ten
days from the mailing of such notice: and such owner
or claimant shall be permitted upon application to
the board to take possession of such horses upon pay-
ment of the expense of caring for the same from the
date of capture. If any horses are killed by order of
the county executive under the provisions of this
chapter, a description of which has been reported by
the owner thereof to the board. and ownership of such
animals can be satisfactorily established, such owner
shall receive as damage therefor a sum not exceeding
$10 for each animal: provided, that he has paid all
taxes assessed against said animal; provided further,
that payment of such claims may be made only from
proceeds of sales of captured horses. 19983

47-2.7. Elimination from private property on re-
quest.

Abandoned horses may be eliminated from pri-
vately owned land by the county executive in the
same manner as from the open range when requested
so to do by the owner of such land. 1993

TITLE 48

PARTNERSHIP

Chapter

1. General Partnership.

2. Limited Partnership [Repealed].

2a. Utah Revised Uniform Limited Partnership Act.
2b. Utah Limited Liability Company Act.

CHAPTER 1
GENERAL PARTNERSHIP

Section

48-1-1. Definition of terms.

48-1-2. Interpretation of knowiedge and notice-

48-1-3. “Partnership” defined.

48-1-3.1.  Joint venture defined — Application of
chapter.

48-1-4. Rules for determining the existence of 2
partnership.

48-1-5. Partnership property.

48-1-6. Partner agent of partnership as to part-
nership business.

48-1.7. Conveyance of real property of partner-
ship.

48-1-8. Partnership bound by admission of part-
ner.

48-1-9. Partnership charged with knowledge of

or notice to partner.

PARTNERSHIP

48-1-2

Section

438-1-10. Partnersnip bound bv partner's wrong-
tul act

48-1-11. Partnersnip nouna bv partner's breach
Il trust.

48-1-12. Nature ot partners liabiiity.

48-1-13. Partner nv estoppel.

48-1-14. Liabwuty of incoming partner.

48-1-15. Rutes aetermining rignts and duties of
partners.

48-1-16. Partnership books.

48-1-17. Duty of partners to render informaton.

48-1-18. Partner accountable as a fiduciary.

48-1-19. Right to an account.

48-1-20. Continuation of partnership beyond
fixed term.

48-1-21. Extent of property nghts of a partner.
48-1-22. Nature of a partner's nght in specific
partnership property.

48-1-23. Nature of partner's interest in the part-
nership.

48-1-24. Assignment of partner's interest.

48-1-25. Partner’s interest subject to charging or-
der.

48-1-26. “Dissolution” defined.

48-1-27. Partnership not terminated by dissolu-
tion.

43-1-23. Causes of dissolution.

48-1-29. Dissolution by decree of court.

48-1-30. General effect of dissolution on author-
ity of partner.

48-1-31. Right of partner to contribution from co-
partners after dissolution.

48-1-32. Power of partner to bind partnership to
third persons after dissolution.

48-1-33. Effect of dissolution on partner’s exist-
ing liability.

48-1-34. Right to wind up.

48-1-35. Rights of partners to application of part-
nership property.

48-1-36. Rights where partnership is dissolved
for fraud or misrepresentation.

48-1-37. Rules for distribution.

48-1-38. Liability of persons continuing the busi-
ness in certain cases.

48-1-39. Rights of retiring or estate of deceased
partner when the business is contin-
ued.

48-1-40. Accrual of actions.

48-1-1. Definition of terms.

In this chapter:

"Court” includes every court and judge having
juriediction in the case.

“Business” includes every trade, occupation or
profession.

“Person” includes individuals, partnerships,
corporations and other associations.

“"Bankrupt” includes bankrupt under the fed-
eral bankruptcy laws or insolvent under any
state insolvency law.

“"Conveyance” includes every assignment,
lease, mortgage or encumbrance.

“Real property” includes land and any interest
or estate in land. 1963

48-1-2. Interpretation of knowledge and notice.

(1) Within the meaning of this chapter, a person is
deemed to have knowledge of a fact not only when he
has actual knowledge thereof, but aiso when he has
knowledge of such other facts that to act in disregard
of them shows bad faith.
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(2) A person has notice of a tact within the mean-
ing ot this cnapter when the person who claims the
benetit of the notice:

ra) states the fact to sucn person: or.

‘b1 delivers througn the mail. or bv other
means of communication. a written statement of
the ract to such person. or to a proper person at
his ptace or business or residence. 1953

48-1-3. "Partnership” defined.

A partnership is an association of two or more per-
sons to carry on as co-owners a business for profit.

But any association formed under any other statute
of this state. or any statute adopted bv authority
other than the authority of this state. is not a part-
nership under this chapter. unless such association
wouid have been a partnership in this state prior to
the adoption of this chapter: but this chapter shail
apply to limited partnerships except in so far as the
statutes relating to such partnerships are inconsis-
tent herewith. 1983
48-1-3.1. Joint venture defined — Application of
chapter.

(1) A joint venture is an association of two or more
persons to carry on as co-owners of a single business
enterprise.

(2) This chapter governs the property and transfer
rights of joint ventures. 1988
48-1-4. Rules for determining the existence of a

partnership.

In determining whether a partnership exists these
rules shall apply:

(1) Except as provided by Section 48-1-13, per-
sons who are not partners as to each other are
not partners as to third persons.

(2) Joint tenancy, tenancy in common, tenancy
by entireties, joint property, common property, or
part ownership does not of itself establish a part-
nership, whether such co-owners do or do not
share any profits made by the use of the property.

(3) The sharing of gross returns does not of
itself establish a partnership, whether or not the
persons sharing them have a joint or common
right or interest in any property from which the
returns are derived.

(4) The receipt by a person of a share of the
profits of a business is prima facie evidence that
he is a partner in the business, but no such infer-
ence shall be drawn if such profits were received
in payment:

(a) As a debt by installments or otherwise.

(b) As wages of an employee or rent to a
landlord.

(c) As an annuity to a widow or represen-
tative of a deceased partner.

(d) As interest on a loan, though the
amounts of payment vary with the profits of
the business.

(e) As the consideration for the sale of the
good will of a business or other property by
installments or otherwise. 1963

48-1.5. Partnership property.

All property originally brought into the partner-
ship stock, or subsequently acquired by purchase or
otherwise on account of the partnership, is partner-
ship property.

Unless the contrary intention appears, property ac-
quired with partnership funds is partnership prop-
erty.

PARTNERSHIP
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Any estate tn real property mav be acquired in the
partnersnip name. Title so acquired can be conveyed
oniv 1n the partnership name.

A convevance to a partnersnhip in the partnership
name. thougn without words of inheritance. passes
the entire estate of the grantor. uniess a contrary
intent appears. 1983

48-1-6. Partner agent of partnership as to part-
nership business.

(1) Everv partner is an agent of the partnership for
the purpose of its business. and the act of 2svery part-
ner. inciuding the execution in the partnership name
of any instrument for apparently carrving on in the
usual way the business of the partnership of which he
is a member. binds the partnership, uniess the part-
ner so acting has in fact no authority to act for the
partnership in the particular matter and the person
with whom he is dealing has knowledge of the fact
that he has no such authority.

(2) An act of a partner which is not apparently for
the carrying on of the business of the partnership in
the usual way does not bind the partnership, uniess
authorized by the other partners.

(3) Unless authorized by the other partners or un-
less they have abandoned the business. one or more
but less than all of the partners have no authority to:

(a) Assign the partnership property in trust
for creditors or on the assignee’s promise to pay
the debts of the partnership.

(b) Dispose of the good will of the business.

(¢) Do any other act which would make it im-
possible to carry on the ordinary business of the
partnership.

(d) Confess a judgment.

(e) Submit a partnership claim or liability to
arbitration or reference.

(4) No act of a partner in contravention of a restric-
tion on authority shall bind the partnership to per-
sons having knowledge of the restriction. 1853
48-1.7. Conveyance of real property of partner-

ship.

Where title to real property is in the partnership
name, any partner may convey title to such property
by a conveyance executed in the partnership name;
but the partnership may recover such property, un-
less the partner’s act binds the partnership under the
provisions of Section 48-1-6(1), or unless such prop-
erty has been conveyed by the grantee or a person
claiming through such grantee to a holder for value
without knowledge that the partner in making the
conveyance has exceeded his authority.

Where title to real property is in the name of the
partnership a conveyance executed by a partner in
his own name passes the equitable interest of the
partnership, provided the act is one within the au-
thority of the partner under the provisions of Section
48-1-6(1).

Where title to real property is in the name of one or
more but not all of the partners, and the record does
not disclose the right of the partnership, the partners
in whose name the title stands may convey title to
such property, but the partnership may recover such
property, if the partners’ act does not bind the part-
nership under the provisions of Section 48-1-6(1), un-
less the purchaser or his assignee is a holder for value
without knowledge.

Where the title to real property is in the name of
one or more or all of the partners, or in a third person
in trust for the partnership, a conveyance executed by
a partner in the partnership name, or in his own
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name. passes the equitabie interest of the partner-
ship. providea the act 1s one within the authority of
the partner under the provisions of Section +8-1-6(1).

Where the title to reai property i1s in the names of’
all the partners a convevance executed by ail the
partners passes ail tneir rights in sucn property. 1953

48-1-8. Partnership bound bv admission of
parter.

An admission or representation made bv anyv part-
ner concerning partnership affairs within the scope of
his authority as conferred by this chapter is evidence
against the partnership. 1953

48-1-9. Partnership charged with knowledge of
or notice to partner.

Notice to any partner of any matter relating to
partnership affairs, and the knowledge of the partner
acting in the particular matter, acquired while a
partner or then present to his mind. and the knowi-
edge of any other partner who reasonably could and
should have communicated it to the acting partner,
operates as notice to or knowledge of the partnership,
except in the case of a fraud on the partnership com-
mitted by or with the consent of that partner. 1853

48-1-10. Partnership bound by partner’s wrong-
ful act.

Where by any wrongful act or omission of any part-
ner acting in the ordinary course of the business of
the partnership or with the authority of his copart-
ners loss or injury is caused to any person. not being a
partner in the partnership, or any penalty is in-
curred, the partnership is liable therefor to the same

extent as the partner so acting or omitting to act.
1853

48-1-11. Partnership bound by partner’s breach
of trust.
The partnership is bound to make good the loss:
(1) where one partner acting within the scope
of his apparent authority receives money or prop-
erty of a third person and misapplies it; and.
(2) where the partnership in the course of its
business receives money or property of a third
person and the money or property so received is
misapplied by any partner while it is in the cus-
tody of the partnership. 1983

48-1-12. Nature of partner’s liability.
All partners are liable:

(1) Jointly and severally for everything
chargeable to the partnership under Sections
48-1-10 and 48-1-11.

(2) Jointly for all other debts and obligations
of the partnership; but any partner may enter
into a separate obligation to perform a partner-
ship contract. 1853

48-1-13. Partner by estoppel.

(1) When a person by words spoken or written or
by conduct represents himseilf, or consents to an-
other’s representing him, to anyone as a partner, in
an existing partnership or with one or more persons
not actual partners, he is liable to any such person to
whom such representation has been made who has on
the faith of such representation given credit to the
actual or apparent partnership, and, if he has made
such representation or consented to its being made in
a public manner, he is liable to such person, whether
the representation has or has not been made or com-
municated to such person so giving credit by, or with
the knowledge of, the apparent partner making the
representation or consenting to its being made.

PARTNERSHIP
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a2+ When 4 partnership hiabiiity resuits. he 1s
liable us 1f he were an uctuai memoer of the part-
Nersmp.

‘b When no partnersnip i1aoiiitv results. he is

{1apbte :ointlv with the other persons. iI anv. so

consenting o the cONLract or representation as to
lncur .1apuity: otherwise, separateiv

12) When a person has peen thus represented to be

a partner in an existing partnersnip. or with vne or

more persons not actual partners. he 1s an agent of

the persons consenting to such representation to bind

them to the same extent and in the same manner as

though he were a partner 1n fact. with respect to per-

sons wno reiv upon the representation. Where all the

members of an existing partnership consent to the

representation. a partnership act or obligation re-

sults: but in all other cases it is the joint act or obliga-

tion of the person acting and the persons consenting

to the representation. 1953

48-1-14. Liability of incoming partner.

A person admitted as a partner into an existing
partnership is liable for all the obligations of the
partnership arising before his admission as if he had
been a partner when such obligations were incurred,
except that his liability shall be satisfied only out of
partnership property. 1953

48-1-15. Rules determining rights and duties of
partners.

The rights and duties of the partners in relation to
the partnership shall be determined, subject to any
agreement between them, by the following rules:

(1) Each partner shall be repaid his contribu-
tions, whether by way of capital or advances to
the partnership property, and share equally in
the profits and surplus remaining after all liabil-
ities, including those to partners. are satisfied;
and must contribute towards the losses. whether
of capital or otherwise, sustained by the partner-
ship according to his share in the profits.

(2) The partnership must indemnify every
partner in respect of payments made and per-
sonal liabilities reasonably incurred by him in
the ordinary and proper conduct of its business,
or for the preservation of its business or property.

(3) A partner who in aid of the partnership
makes any payment or advance beyond the
amount of capital which he agreed to contribute
shall be paid interest from the date of the pay-
ment or advance.

(4) A partner shall receive interest on the capi-
tal contributed by him only from the date when
repayment should be made.

(5) All partners have equal rights in the man-
agement and conduct of the partnership busi-
ness.

(6) No partner is entitled to remuneration for
acting in the partnership business, except that a
surviving partner is entitled to reasonable com-
pensation for his services in winding up the part-
nership affairs.

(7) No person can become a member of a part-
nership without the consent of all the partners.

(8) Any difference arising as to ordinary mat-
ters connected with the partnership business
may be decided by a majority of the partners; but
no act in contravention of any agreement be-
tween the partners may be done rightfully with-
out the consent of all the partners. 1963
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48-1-16. Partnership books.

The partnership books shall be kept. subject to any
agreement between the partners. at the principal
place of business of the partnership. and every part-
ner shall at all times have access to and may inspect
and copy anv of them 1853

48-1-17. Duty of partners to render information.

Partners shall render on demand true and full in-
formation of all things affecting the partnership to
any partner. or the legal representatives of any de-
ceased partner, or partner under legal disabilitv 1853

48-1-18. Partner accountable as a fiduciary.

Every partner must account to the partnership for
any benefit, and hold as trustee for 1t any profits,
dernived by him without the consent of the other part-
ners from any transaction connected with the forma-
tion, conduct or hquidation of the partnership or from
any use by him of its property

This section applies also to the representatives of a
deceased partner engaged in the hquidation of the
affairs of the partnership as the personal representa-
tives of the last surviving partner. 1853

48-1-19. Right to an account.
Any partner shall have the right to a formal ac-
count as to partnership affairs.

(1) If he 1s wrongfully excluded from the part-
nership business or possession of its property by
his copartners.

(2) If the right exists under the terms of any
agreement

(3) As provided by Section 48-1-18

(4) Whenever other circumstances render it
Just and reasonable. 1853

48-1-20. Continuation of partnership beyond
fixed term.

When a partnership for a fixed term or particular
undertaking 1s continued after the termination of
such term or particular undertaking without any ex-
press agreement, the rights and duties of the partners
remain the same as they were at such termination so
far as 1s consistent with a partnership at will.

A continuation of the business by the partners. or
such of them as habitually acted therein during the
term, without any settlement or liquidation of the
partnership affairs, 1s prima facie evidence of a con-
tinuation of the partnership. 1853

48-1-21. Extent of property rights of a partner.

The property rights of a partner are (1) his nghts in
specific partnership property. (2) his interest in the
partnership and (3) his right to participate in the
management. 1853

48-1-22. Nature of a partner’s right 1n specific
partnership property.

(1) A partner 1s co-owner with his partners of spe-
cific partnership propertyv holding as a tenant in part-
nership.

(2) The incidents of this tenancy are such that

ta' A partner. subject to the provisions of this
chapter and to anv agreement between the part-
ners. has an equal right with his partners to pos-
sess specific partnership property for partnership
purposes but he has no right to possess such
property for anv other purpose without the con-
sent of his partners

{b) A partners right in specific partnership
propertv 1s not assignable except 1n connection
with the assignment of rights of all the partners
in the same propertv
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(cv A partners right in specific partnership
property 1s not subject to attachment or execu-
tion. except on a claim against the partnership
When partnership property 1s attached for a part-
nership debt. the partners. or any of them. or the
representative of a deceased partner. cannot
claim any right under the homestead or exemp-
tion laws

td) On the death of a partner his right 1n spe-
cific partnership property vests in the surviving
partner or partners. except where the deceased
was the last surviving partner, when his nght 1n
such property vests 1n his legal representatives
Such surviving partner or partners, or the legal
representatives of the last surviving partner, has
no right to possess the partnership property for
any but a partnership purpose.

te) A partners rnight in specific partnership
property 1s not subject to dower, curtesy, or al-
lowances to widows, heirs or next of kin. 1883

48-1-23. Nature of partner’s interest in the part-
nership.

A partner's interest in the partnership is his share

of the profits and surplus, and the same 1s personal

property 1853

48-1-24. Assignment of partner's interest.

A conveyance by a partner of his interest in the
partnership does not of 1tself dissolve the partnership,
or, as against the other partners in the absence of
agreement. entitle the assignee during the contin-
uance of the partnership to interfere 1n the manage-
ment or administration of the partnership business or
affairs, or to require any information or account of
partnership transactions, or to inspect the partner-
ship books; but it merely entitles the assignee to re-
ceive 1n accordance with his contract the profits to
which the assigning partner would otherwise be enti-
tled.

In case of a dissolution of a partnership, the as-
signee 1s entitled to receive his assignor’s interest,
and may require an account from the date only of the
last account agreed to by all the partners 1853

48-1-25. Partner’s interest subject to charging
order.

(1) On due application to a competent court by any
judgment creditor of a partner the court which en-
tered the judgment, order or decree, or any other
court, may charge the interest of the debtor partner
with payment of the unsatisfied amount of such judg-
ment debt with interest thereon and may then or
later appoint a receiver of his share of the profits and
of any other money due or to fall due to him 1n respect
of the partnership. and make all other orders, direc-
tions, accounts and inquiries which the debtor part-
ner might have made or which the circumstances of
the case may require

(2) The interest charged may be redeemed at any
time before foreclosure. or, 1n case of a sale being
directed bv the court. may be purchased without
therebv causing a dissolution

ta' with separate property. by any one or more
of the partners or

tb» with partnership propertv. by anyv one or
more of the partners with the consent of all the
partners wnose interests are not so charged or
sold

(3) Nothing 1n this chapter shall be held to deprive
a partner of his night. if any. under the exemption
laws as regards his interest in the partnership 1883
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48-1-26. "Dissoludon” defined.

The dissoiution of a partnersnip is the change in
the relation of the partners caused bv anv partner
ceasing to be associatea in the carrving on. as distun-
guished from the winaing up. of the business. 1953

48-1-27. Partership not terminated by dissolu-
tion.

On dissoiution a partnership is not terminated. but

continues unul the winding up of partnership affairs

is compileted. 1953

48-1-28. Causes of dissolution.

Dissolution 1s caused:

(1) Without violation of the agreement be-
tween the partners:

(a) By the termination of the definite term
or particular undertaking specified in the
agreement.

(b) By the express will of any partner
when no definite term or particular under-
taking is specified.

(c) By the express will of all the partners
who have not assigned their interests, or suf-
fered them to be charged for their separate
debts, either before or after the termination
of any specified term or particular undertak-
ing.

(d) By the expulsion of any partner from
the business bona fide in accordance with
such a power conferred by the agreement be-
tween the partners.

(2) In contravention of the agreement between
the partners, where the circumstances do not per-
mit a dissolution under any other provision of
this section, by the express will of any partner at
any time.

(3) By any event which makes it unlawful for
the business of the partnership to be carried on or
for the members to carry it on in partnership.

(4) By the death of any partner.

(5) By the bankruptcy of any partner or the
partnership.

(6) By decree of court under Section 48-1-29.
1963

48-1-29. Dissolution by decree of court.
(1) On application by or for a partner the court
shall decree a dissolution whenever:

(a) A partner has been declared a lunatic in
any judicial proceeding or is shown to be of un-
sound mind.

(b) A partner becomes in any other way inca-
pable of performing his part of the partnership
contract.

(¢) A partner has been guilty of such conduct
as tends to affect prejudicially the carrying on of
the business.

(d) A partner willfully or persistently commits
a breach of the partnership agreement, or other-
wise so conducts himself in matters relating to
the partnership business that it is not reasonably
practicable to carry on the business in partner-
ship with him.

(e) The business of the partnership can only be
carried on at a loss.

() Other circumstances render a dissolution
equitable.

(2) On the application of the purchaser of a part-
ner’s interest under Section 48-1-24 or 48-1-25:

(a) After the termination of the specified term

or particular undertaking.
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'b) At anv uime. if the partnersnip was a part-
nersnip at will. wnen the interest was assigned
or wnen the cnarging oraer was i1ssued. 1953

48-1-30. General effect of dissoiution on author-
ity of parmer.

Except so rar as mav pe necessary to wina up part-
nersnip arfairs or to complete transactions begun but
not then rinisnea. aissoiution terminates ail author-
1ty of any partner Lo act {or the partnersnio.

1) With respect to the partners:
ta) whnen the dissolution 1s not bv the act.
bankruptcy or death of a partner: or.
tb) when the dissolution 1s bv such act.
bankruptcy or death of a partner in cases
where Section 48-1-31 so requires.
(2) With respect to persons not partners as de-
clared in Section 48-1-32. 1953

48-1-31. Right of partner to contribution from
copartners after dissolution.

Where the dissolution 1s caused by the act. death or
bankruptcy of a partner each partner is liable to his
copartners for his share of any liability created by
any partner acting for the partnership as if the part-
nership had not been dissolved unless:

(1) The dissolution being by act of any partner,
the partner acting for the partnership had knowi-
edge of the dissolution, or,

(2) The dissolution being by the death or bank-
ruptcy of a partner, the partner acting for the
partnership had knowledge or notice of the death
or bankruptcy. 1883

48-1-32. Power of partner to bind partnership
to third persons after dissolution.

(1) After dissolution a partner can bind the part-
nership, except as provided in paragraph (3):

(a) By any act appropriate for winding up part-
nership affairs or completing transactions unfin-
ished at dissolution.

(b) By any transaction which would bind the
partnership, if dissolution had not taken place,
provided the other party to the transaction:

1st Had extended credit to the partnership
prior to dissolution and had no knowledge or
notice of the dissolution; or,

2nd Though he had not so extended credit,
had nevertheless known of the partnership
prior to dissolution, and, having no knowi-
edge or notice of dissolution, the fact of disso-
lution had not been advertised in a newspa-
per of general circulation in the place (or in
each place, if more than one) at which the
partnership business was regularly carried
on.

(2) The liability of a partner under paragraph
(1)X(b) shall be satisfied out of partnership assets alone
when such partner had been prior to dissolution:

(a) unknown as a partner to the person with
whom the contract is made; and,

(b) so far unknown and inactive in partnership
affairs that the business reputation of the part-
nership could not be said to have been in any
degree due to his connection with it.

(3) The partnership is in no case bound by any act
of a partner after dissolution:

(a) where the partnership is dissolved because
it is unlawful to carry on the business, uniess the
act is appropriate for winding up partnership af-
fairs; or,

(b) where the partner has become bankrupt;
or,
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(¢c' wnere the partner hds no autnoritv to wind
up partnersnip arfairs except bv a transaction
with one wno

1st Haa extenaea creait to the partnersnip
prior to dissolution ana had no knowleage or
notice of nis want of authontv or

2na Had not extenaed creait to the part-
nersnip prior to dissolution. ana. having no
knowieage or notice of his want or authortv,
the fact ot his want of authortv has not been
advertised in the manner provided for adver-
tising the fact of dissolution in paragrapn
(1)Xb) 2nd.

(4) Nothing 1n this section shall affect the hiabiity
under Section 48-1-13 of any person wno after disso-
lution represents himself or consents to another’s
representing him as a partner in a partnership en-
gaged 1n carrying on business. 1853

48-1-33. Effect of dissolution on partner’s exist-
ing liability.

(1) The dissolution of a partnership does not of it-
self discharge the existing liability of any partner.

(2) A partner 18 discharged for any existing liabil-
ity upon dissolution of the partnership by an agree-
ment to that effect between himself, the partnership
creditor and the person or partnership continuing the
business; and such agreement may be inferred from
the course of dealing between the creditor having
knowledge of the dissolution and the person or part-
nership continuing the business.

(3) Where a person agrees to assume the existing
obligations of a dissolved partnership, the partners
whose obligations have been assumed shall be dis-
charged from any liability to any creditor of the part-
nership who, knowing of the agreement, consents to a
material alteration in the nature or time of payment
of such obligations.

(4) The individual property of a deceased partner
shall be liable for all obligations of the partnership
incurred while he was a partner, but subject to the
prior payment of his separate debts. 1883

48-1-34. Right to wind up.

Unless otherwise agreed, the partners who have
not wrongfully dissolved the partnership or the legal
representatives of the last surviving partner, not
bankrupt, has the right to wind up the partnership
affairs; provided, however, that any partner, his legal
representatives or his assignee upon cause shown
may obtain a winding up by the court. 1853

48-1-35. Rights of partners to application of
partnership property.

(1) When dissolution 18 caused 1n any way, except
in contravention of the partnership agreement, each
partner, as against his copartners and ail persons
claiming through them in respect of their interests in
the partnership, unless otherwise agreed, may have
the partnership property applied to discharge its lia-
bilities, and the surplus applied to pay in cash the net
amount owing to the respective partners. But if disso-
lution is caused by expuision of a partner, bona fide
under the partnership agreement, and if the expelled
partner 1s discharged from all partnership liabilities
either by payment or agreement under Section
48-1-33(2), he shall receive in cash only the net
amount due him from the partnership.

(2) When dissolution is caused tn contravention of
the partnership agreement the rights of the partners
shall be as follows:

(a) Each partner who has not caused dissolu-
tion wrongfully shall have:
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-st All the rignts specifiea in paragraph
. ot this -ection ana
2na The rignt as against eacn partner who
nas causea :ne aissolution wrongtuilv to
damages tor oreacn of the agreement
b' The partner< wno nave not causea the ais-
sotution wrongrully .I thev all aesire to continue
the business in tne same name either ov them-
selves or joinuv with others. mav @o so auring
the agreea term tor the partnersnip. and for that
purpose mav possess the partnersnip property;
provided. thev pav to anv partner wno has caused
the dissolution wrongrullv the value of his inter-
est 1n the partnership at the dissolution. less any
damages recoverable under clause 2)ta) 2nd of
this section or secure the payment by bond ap-
proved by the court, and in like manner indem-
nify him against all present or future partner-
ship lLiabilities.
(c) A partner who has caused the dissolution
wrongfully shall have:
1st If the business 1s not continued under
the provisions of paragraph (2)(b), all the
rights of a partner under paragraph (1), sub-
Ject to clause (2)a) 2nd of this section.
2nd If the business 1s continued under
paragraph (2)(b) of this section, the right as
against his copartners, and all claiming
through them, in respect of their interests 1n
the partnership, to have the value of his in-
terest 1n the partnership, less any damages
caused to his copartners by the dissolution,
ascertained and paid to him 1n cash, or the
payment secured by bond approved by the
court, and to be released from all existing
liabilities of the partnership; but in ascer-
taining the value of the partner’s interest
the value of the good will of the business
shall not be considered. 1953

48-1-36. Rights where partnership is dissolved
for fraud or misrepresentation.
Where a partnership contract 18 rescinded on the
ground of the fraud or misrepresentation of one of the
parties thereto, the party entitled to rescind 1s, with-
out prejudice to any other right. entitled:

(1) to a lien on, or right of retention of, the
surplus of the partnership property, after satisfy-
ing the partnership liabilities to third persons,
for any sum of money paid by him for the pur-
chase of an interest 1n the partnership and for
any capital or advances contributed by him: and,

(2) to stand. after all liabilities to third per-
sons have been satisfied, in the place of the credi-
tors of the partnership for any payments made by
him 1n respect of the partnership liabilities; and,

(3) to be indemnified by the person guilty of
the fraud or making the representation against
all debts and liabilities of the partnership. 1953

48-1-37. Rules for distribution.

In settling accounts between the partners after dis-
solution the following rules shall be observed, subject
to any agreement to the contrary:

(1) The assets of the partnership are:

(a) The partnership property.

(b) The contrnibutions of the partners nec-
essary for the payment of all the habilities
specified 1n Subsection (2).

(2) The liabilities of the partnership shall rank
in order of payment, as follows:
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4 Those wing to creaitors other than ment O his rignt n Dartnersnib property  rignts it
pdrtners creaitors of the dissolved partnership and ot creaitors

b Those owing to partners stner *han tor
capital ana ororits

¢ Those (wing to partners in respect ol
capital

d) Those vwing to partners in respect ol
prorits

(3) The assets snalil be appiiea 1n the oraer ot
their declaration in Subsection (1) to the saustac-
tion of the lLiabilities

(4) The partners shall contribute as provided
bv Subsection 48-1-15(1) the amount necessarv to
satisfv the habilities, but if anv but not ail. of
the partners are insolvent or not being subject
to process. refuse to contribute. the other part-
ners shall contribute their share of the habilities.
and 1n the relative proportions in which thev
share the profits the additional amount neces-
sary to pay the liabilities

(5) An assignee for the benefit of creditors, or
any person appointed by the court, shall have the
nght to enforce the contributions specified in
Subsection (4)

(6) Any partner or his legal representative
shall have the right to enforce the contributions
specified 1n Subsection (4) to the extent of the
amount which he has paid in excess of his share
of the hability

(7) The individual property of a deceased part-
ner shall be hable for the contributions specified
1n Subsection (4)

(8) When partnership property and the indi-
vidual properties of the partners are in the pos-
session of a court for distribution, partnership
creditors shall have priority on partnership prop-
erty and separate creditors on individual prop-
erty, saving the rights of lien or secured creditors
as heretofore

(9) Where a partner has become bankrupt or
his estate 1s insolvent, the claims against his sep-
arate property shall rank 1n the following order

(a) Those owing to separate creditors.

(b) Those owing to partnership creditors.

(¢) Those owing to partners by way of con-
tribution. 1992

48-1.38. Liability of persons continuing the
business in certain cases.

(1) When any new partner 18 admitted into an ex-
1sting partnership, or when any partner retires and
assigns (or the representatives of a deceased partner
assign) his nghts in partnership property to two or
more of the partners, or to one or more of the partners
and one or more third persons, if the business 1s con-
tinued without hiquidation of the partnership affairs,
creditors of the first, or dissoived, partnership are
also creditors of the partnership so continuing the
business.

(2) When all but one partner retire and assign (or
the representatives of a deceased partner assign)
their nights 1n partnership property to the remaining
partner, who continues the business without liquida-
tion of partnership affairs either alone or with others,
creditors of the dissolved partnership are also credi-
tors of the person or partnership so continuing the
business.

(3) When any partner retires or dies and the busi-
ness of the dissolved partnership is continued, as set
forth in paragraphs (1) and (2) of this section, with
the consent of the retired partner or the representa-
tives of the deceased partner, but without any assign-

Of *he Derson or partnersnibd continuing ne dDuUsiness
snall De J4s I sucr Jdssignment had been maae

4+ When ail .he partner< r rheir representatives
4ss1gn . hetr *1gnts N dartnersnip Droperty o one or
more thira persons wno promise o pav the deots ana
wno continue the pusiness ol the aissoivea partner
ship creditors ot "he aissoivea partnership are aiso
creaitors of the person or partnersnio continuing the
business

(51 When anv partner wrongtully causes a dissotu-
tion ana the remaining partners continue the busi-
ness under the provisions of Section 48-1-35(2)tb: ei-
ther alone or with others and without liquidation of
the partnership affairs creaitors of the dissolved
partnership are also creditors of the person or part-
nership continuing the business

(6) When a partner 1s expelled and the remaining
partners continue the business either alone or with
others. without liquidation of the partnership affairs.
creditors of the dissolved partnership are also credi-
tors of the person or partnership continuing the busi-
ness

(7) The hability of a third person becoming a part-
ner 1n the partnership continuing the business under
this section, to the creditors of the dissolved partner-
ship shall be satisfied out of partnership property
onlv

(8) When the business of a partnership after disso-
lution 1s continued under anv conditions set forth in
this section, the creditors of the dissolved partner-
ship, as against the separate creditors of the retiring
or deceased partner or the representatives of the de-
ceased partner, have a prior right to any ciaim of the
retired partner or the representatives of the deceased
partner against the person or partnership continuing
the business on account of the retired or deceased
partner s interest in the dissolved partnership, or on
account of any consideration promised for such inter-
est, or for his right 1n partnership property

(9) Nothing 1n this section shall be held to modify
any night of creditors to set aside any assignment on
the ground of fraud

(10) The use by the person or partnership continu-
ing the business of the partnership name, or the
name of a deceased partner as part thereof, shall not
of 1tself make the individual property of the deceased
partner hiable for any debts contracted by such person
or partnership. 1953
48-1-39. Rights of retiring or estate of deceased
partner when the business is contin-
ued.

When any partner retires or dies and the business
18 continued under any of the conditions set forth in
Section 48-1-38(1), (2), (3), (5), (6), or Section
48-1-35(2)(b) without any settlement of accounts as
between him or his estate and the person or partner-
ship continuing the business, unless otherwise
agreed, he or his legal representatives as against
such persons or partnership may have the value of his
interest at the date of dissolution ascertained, and
shall receive as an ordinary creditor an amount equal
to the value of his interest in the dissoived partner-
ship with interest. or, at his option or at the option of
his legal representatives, in lieu of interest, the
profits attributable to the use of his right in the prop-
erty of the dissoived partnership; provided, that the
creditors of the dissolved partnership as against the
separate creditors or the representative of the retired
or deceased partner shaill have priority on any claim
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ansing under this section. as provided by Section
48-1-38(8). 1963

48-1-40. Accrual of actdons.

The night to an account of his interest shall accrue
to any partner or his legal representative as against
the winding-up partners or the surviving partners or
the person or partnership continuing the business, at
the date of dissolution in the absence of any agree-
ment to the contrary. 1963

CHAPTER 2
LIMITED PARTNERSHIP
(Repealed by Laws 1990, ch. 233, § 71.)

48-2-1 to 48-2-27. Repealed.

CHAPTER 2a
UTAH REVISED UNIFORM LIMITED

PARTNERSHIP ACT
Article I
General Provisions
Section
48-2a-101. Definitions.
48-2a-102. Name.
48-2a-103. Reservation of name.
48-2a-103.5. Limited partnership name — Limited
rights.
48-2a-104. Registered agent.
48-2a-105. Records to be kept.
48-2a-106. Nature of business.
48-2a-107. Business transactions of partner with
partnership.
Article II
Certificates of Limited Partnership
48-2a-201. Certificate of limited partnerships.
48-2a-202. Amendment to certificate.
48-2a-203. Voluntary cancellation of certificate.
48-2a-203.5. Involuntary cancellation of certificate.
48-2a-204. Execution of certificates.
48-2a-205. Execution by judicial act.
48-2a-206. Filing with the division.
48-2a-207. Liability for faise statement in certifi-
cate.
48-2a-208. Scope of notice.
48-2a-209. Delivery of certificates to limited part-
ners.
48-2a-210. Annual report.
Article III
Limited Partners
48-2a-301. Admission of additional limited part-
ners.
48-2a-302. Voting.
48-2a-303. Liability to third parties.
48-2a-304. Person erroneously believing himself
to be a limited partner.
48-2a-305. Inspection of records — Right to infor-
mation.
Article IV
General Partners
48-2a-401. Admission of additional general part-
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Section
48-2a-402. Events of withdrawal.
48-2a-403. Generai powers and liabilities.
48-2a-404. Contrioutions by general partners.
48-2a-405. Voung.
Aruacie V
Finance
48-2a-501. Form of contribution.
48-2a-502. Liability for contributon.
48-2a-503. Sharing of profits and losses.
48-2a-504. Sharing of distributions.
Article VI
Distributions and Withdrawal
48-2a-601. Intennm distributions.
48-2a-602. Withdrawal of general partner.
48-2a-603. Withdrawal of limited partners.
48-2a-604. Distribution upon withdrawal.
48-2a-605. Distribution in kind.
48-2a-606. Right to distribution.
48-2a-607. Limitations on distributions.
48-2a-608. Liability upon return of contribution.
Article VII
Assignment of Partnership Interests
48-2a-701. Nature of partnership interest.
48-2a-702. Assignment of partnership interest.
48-2a-703. Rights of creditor.
48-2a-704. Right of assignee to become limited
er.
48-2a-705. Power of estate of deceased or incom-
petent partner.
Article VIII
Dissolution
48-2a-801. Nonjudicial dissolution.
48-2a-802. Judicial dissolution.
48-2a-803. Winding up.
48-2a-804. Distribution of assets.
Article IX
Foreign Limited Partnerships
48-2a-901. Law governing.
48-2a-902. Registration.
48-2a-903. Issuance of registration.
48-2a-904. Name.
48-2a-905. Changes and amendments.
48-2a-906. Cancellation of registration.
48-2a-907. Transaction of business without regis-
tration.
48-2a-908. Action by director of division.
Article X
Derivative Actions
48-22-1001. Right of action.
48-2a-1002. Proper plaintiff.
48-2a-1003. Pleading.
48-2a-1004. Expenses.
48-2a-1005. Security and costs.
48-2a-1006. Indemnification of a general partner.
Article XI
Miscellaneous
48-2a-1101. Construction and application.
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