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TN THE QUDREMP CONPT AR THE CTMATE AW [TTAY

STTTTAM DEAN CACEDS apAd
SATRTOCTA [ FF PNARERG,

Plajntiffs-Pespondents,
.

¥, 0., BIT™NER C0O,, a Utah Cor-

poration, BLATNE R, BTTNEPR, s

YFSTCOR, INC., a Utah Corpor- Civil Mo, 19224
ation, DOUGLAS MONSON, RICHARD F,. H

JOHNS, TII, D. MURPHY, F. ALONZO

RADGER, TTAH SFCURTITY MORTCACE,

RONNFYTLLE THRIEFT COMPANY, ROVAL

¢, PUNT, TOHN S, DAVIS, HAPOLD :

4, BFNNETT,

Defendants-Apvellants,
Cross-MClaimants~Resvondents. :

STATEMFENT OF THF NATITPE OF THF CASF

m

Pespondents, William Dean Rogers and Patricia Lee Rogers,
filed this action to quiet their title to two building lots which they
ourchased from certain of the defendants and for damages resulting from
delays in constructing the subdivision roads, water system and other
imbrovements.
NDISPOSTTION 1IN THE TLOWER COQURT

The case was tried before the Honorable Homer F, Wilkinson
sitting without a Jury, on respondents' claims against appellant, M, 0O,
Ritner Co., and defendants, Rlaine B. Pitner, Westcor, Inc., Douglas
Yonson and John <, NDavis., PRespondents were unahle to locate defendant
®ichard Johns so he was not served or made a party to the action.
°’rior to trial, the Court entered default judgment in favor of the

‘espondents against defendants F. Alonzo Badaer and Utah Security



LARTRCE ahaki] T

Mortaaage, and settlement was reacted with "Aefepdart- Neeo ; , e
", Bennett and RPoval ¥, Yunt. [(Findipcs nf Fact, Maec 1 +threopahk o)
TRA-TRE) .

Respondents' claim acainst Adefendapt Jokp &, Davis wac Tinm
to a recorded Assianment of Tontract on each nf the Taoks ip whick vy
Davis was the named assignee. (Fxh. 129 and 13P) The Ccurt auijeted
respondents' title as to those encumbrances. (Judgment, paraaraohs 7
and 2e, R. 724},

Following trial and two additional hearinas concerning appe'-
lant's obiections to proposed Findinas of Fact and Conclusiors of Tay,
the Court entered Judgment in favor of the respondents against the
appellant ané defendants Westcor, Tnc., Douglas Monson, F. Alonzo
Badger and Utah Securitv Mortgage, Jjointly and severally, in the tora
sum of $56,422.57, and guieted respondents' title to their two lots of
several recorded claims and encumbrances, Mo defendant but M, 0,
Bitner Co. hacs appealed this judgment, and its appeal js limited to the
award of money damages.

Separate claims asserted bv deferdant HarolA H, Bennett
against the appellant and other defendants were 'itigated at the came
time. Those claims were different from those of respondents Williasp
and Patricia Rogers and resulted in a separate ijudgment. (No issue
relating to that judgment will be discussed in this brief since resocr-
dent Bennett will be filing his own brief.)

RELIEF SOUCGHT ON APPRAL
Respondents request that this Court affirm the Judgment ~f "¢

trial court in al? varticulers and award respondents their costs and



skbtorpe s feac an 2noeal
CTATPMEMT AR TOR DACTQ

Peeoancdents Aispute res 3pneilant's statement of facts as rot
meina either accuratre or rcomnlete, and accor”inglv, avnellants offer
their own statement of facts as followe:

Tn 1978 the appel’lant was the sole title owner of certain real
oroperty located in Summit County, 'Ttah, which it decided to develop
into a residential suhdivision containing 65 leots. (7. 127) Prelimi-
nary approval! of the subdivigion plat was aranted by Summit County in
about February, 1978, (™, 127) A1l +hat remained for final approva’
--which was required before anv 'ots could he offered for sale--was
oroof of financing to construct the subdivision improvements such as
the roads, water system, and the ljke., ™o that voint in time, all worn
had been undertaken bv the appellant alone. (T, 126-128; R. TA6-767)

Refore and after preliminary approval for the subdivision pls
was granted, the appellant had discussions with various pvarties about
the possibilitv of pvarticipating in the Jdevelopment. (T. 128) These
negotiations were prompted at least in part by difficulties the appel-
'ant had encountered in raising funds to construct the subdivision
improvements on its own. (M, 736, R.76T

On or about November 1, 1978, appellant signed an agreement
vith defendant Westcor concerning the subdivision development. (T.

'20, 262-263) The agreement was written up as a lniform Real Estate
“ontract with several additional paaes titled "Fxhibits" plus another
7age entitled "Qupplemental Agreement" which was apparently added at

some unknown Yater date. (Fxh. 23P) The parts of this agreemen* which



the trial court found pertirent to its Aecisior irclude the follmuina.,

The TIpiform Peal Fstate ~cntract wac used at the inci-trones
the avpellants so that its income from T¢ot sales cauld he rennrtas
as lona term capital agains instead of ordirarv ‘ncome. (m, 109, 130
263-237: P, 7RT7-768)

The purchase price for the land was hase® on ar anticipated
share of the proceeds from sale of the improved lots. (m.o 13Ty A
parties acknowledge that the $400,000 stated in the contract was sub-
stantially higher than the market value of the undevelobed land, (m,
137, R. 768)

The pavment terms merely stated the $400,000 principal amoygrs
No down payment was reguired and no interest was charged or the unpaisd
balance. Nor was anv minimum periodic vavment reaguried. Tnstead, the
contract specified a maximum annual payment, which was taken from the
requirements of federal tax law for treating income as lona term cabi-
tal gains., The appellant was entitled to either one-half of the incom-
from lot sales or assignment of executed Jot sale contracts as vavment
for its share of the development.

Principals of the appellant were express'y authorized to offer
lots for sale and were entitled to a four percent commission for anv
sold. The subiect property is adjacent to the I-15 Freewav and certa'"
principals of the appellant placed 3 billboard on the subdivision
property facing the freeway which advertised lots for sale and 1istec
those persons' phone numbers to call for information., (™, 0, 144
204; Fxh. 19) This billboard was erected prior to the time the ot

sales began and the appellant's principals eventuallv so’é nearlv one-



shird of rhe sixto-fiye Tats in o rhe cphdivigiap (T, 216Y, for which
sk were naid ziles cammiscinne of meore thap €12 0NN Agyring the three
~ankes feAm ﬁtz(‘prr\‘";:r, 1078 &~ Trrragry, 1070 (R, 7FQ)

Nefendant Westcnr was recoorsitle under the contract for
arranging the finmancina to construct the syubdivision improvements (7.
132) and for supervising their installation. The contract acknowledged
that Summit “ountv estimated the construction expense at $284,400 and
provided that the apobellant was entitled to one-half of any savings if
westcor could complete the improvements for less. (T, 140: R, 7A9)

Finally, the contract reaguired Westcor to complete construc-
tion of the subdivision improvements within one vear following execu-
tion of the aareement. (m, 200, 2A5; P. 76f9)

Approximately nine Adavs after the agreement with Westcor was
siagned, the appellant signed an Fscrow Fund Agreement (Fxh, 24P) that
was filed with Summit County for the purpose of obtaining final
approval of the subdivision plat. This aareement stated that the sum
$284,400 had been deposited with defendant Utah Security Mortgage in an
account assigned to Summit County to quarantee completion of the subdi-
vision improvements. The agreement also required that the subdivision

improvements be completed within twentv-four months. The appellant

alone is named in and siagmed this document as the developer. (T, 201-
202; R. 7F9)

No funds or account as represented in the Escrow Fund Agree-
ment ever existed. (R, 77D

More than two months after the agreement with Westcor was

signed, the appellant signed and recorded the Protective Covenants of

N



the subdivision. (m, 202-202: 2. 770)

Fxceot For smme materiale that were naid Ffor e Waskonr, oo
construction of the subdivigion ‘mpraovemants was performed tuo3 e
owned and operated wv BPlaine R. Ritner, the anpbe’lant's president,
by others under contract with the appe?lant, (7, 140, 207-°08,; »  73-
Additionally, the entire development proceeded completelv in accordarc
with the plans prevared bv the appellant before Westcor became involyes
in the project. (R. 769)

In February, 1980, certain parties f(none of whom are involyes
in this action) who had purchased lots in the subdivision brought su::
in the Third District Ceourt for Summit Countv titled Jim Tvnn, et al.

v. Wegtcor, et al. (Case No. 5985). None of the resvondents herein

were parties to that action, but Aefendants included Doualas Monson,
the appellant and the appellant's president, Blaine B, Ritner., That
action involved the same facts as in the instant case includina al’eca-
tions of fraud and misrepresentation in connection with the ron-
existent account described in the aforementioned FEscrow Fund Agreemen®
John Pavis reoresented all of the defendants named above in the Lynn
case and in the instant case. 1In direct contradiction to its positior
in the instant case, the appellant n Lvnn has consistently acknow-
ledged that it was responsible for financing and installing the subdi-
vision improvements. Additionally, the appnellant has never asserted '~
Lynn that it was merely a seller of the land. (R, 770)

The appellant has never filed a cross-claim against Westcor
(T, 226-228), and in the four vears that have elapsed hetween the £

hearing in Lynn and this appeal, the appellant has never obiected t¢



w2 oarroarney Timult3aneningly renrecenting Westcor and its principal

FFimer . NAnalas Moanoan, i1 T

An or akcat Tope 300 0090 rke appellant and Westcor executed

new adqreement copcerning the snhdivciesjon Adeyvelooment entitled "Trust
wgreement’ (Fxh, 28P) ywhich foarpa’ized negotiations conducted by the

narties during the preceding several months. 7Tn this agreement the
aopellant expressl'vy acsumed sole and comblete responsibility for the
subdivision development and completion of the subdivision improvement.
™. 210-211, ?236-241. P, 771) The anpellant also agreed to hold defen-
dants Westcor and Noualas Monson harmless from any liability arising
sut of the subhdivision Aeveloopment, (T, 211; R.771) Tn exchanae,
Jestcor assigned to the appellant any and all interests jt held in
certain 1ot sale contracts and deposits. Shortly afterwards, Westcor
executed assionments on each of the listed cortracts to attorney John
navis as Trustee for the appellant and also executed documents revokin
orior assianments of the contracts. The Trust Agreement was revokable
if Westcor did not cooperate in recovering the contracts it was to
assign to the appellant in which event all assignments made to the
appellant or John Davis as Trustee were to be assianed back to Westcor.
Mo such contract has been assigned back to Westcor (T, 229, 35]) and
toth Blaine R, Bitner, the appellant's president, and Douglas Monson,
Westcor's principal officer testified at trial that the Trust Agreement
#as and had continuous’y been in full force and effect. (r, 230-221,
16Ty

Neither the avpellant nor anyone associated with it had any

srior dealings or acouaintance with Westcor or any of its princiva’s.



Prior to signina the Novemher 1, 1078 agreement wifth Wackonr  khp
appellant recuested no information akout “estcor ar ite arincingle .
abcut how Westcor was arrancina for the firancina for Fhe subAicioi-
improvements. (7. 130-1%" pAn investigation would hraye revealed th;.
Wwestcor did not even exist--it was eventuallv incorovorated more thpon
two months later in January, 1979, When jt was formed, Westcor har”
onlv the statutory minimum of $1,000 capital. (T. 266) Neither Mmr,
Monson nor any other principal associated with Westcor had a backagroyr”
in real estate development or financing nor any personal assets to
contribute toward Westcor's obligationsg under the contract with the
aopellant. R, 771-772)

Respondent William NDean Rogers is a licensed General "on-
tractor who does business as W, Dean Rogers and Son Construction fom-
pany. (™, 15-16Y Respondent Patricia T.ee Rogers is his wife and
assists in the business. (T. 16) During the times pertinent to thic
case the respondents were primarily involved in "spec building" resi-
dentia) homes, which means the respondents would select a building
site, arrange for financinag, construct the home then sell it on the
ooven market, hopefully for a profit. (T, 16A).

Respondents purchased two improved lots in the subdivision
involJved in this case. Closina took place in April, 1070, and respon-
dents received a Warranty Need to each lat which named Westcor, Tnc. 2
the seller. (™., 17, 24-25; R, 772; ¥xh, 1,?)

The respondents first contacted the sellers' real estate aqe™
about purchasing the lots in Januarv, 1979, (T, 17) A few davs lat®

they visited the subdivision site but it was covered with snow so the’



~al A ar e 2ae Fhe Yot Yresatiaps froamoa Aistance and could rot see the
ckake ~Af bhe cnhRAigican Smreyocamante, (moo R 179,

Noring hhat yicir v phe cite and at nther times prior to
s1nsina, the respondents stated +o the sellers' agent that thev in-
cenfded to huild homes Aan the twn Tots which would he offered for sale
as soon as they were completed, (T, 21, 22, 18, 19, 172-176) The
respondents alsc explained that the houses could not be offered for
sale until the subdivision improvements were completed so thev needed
to know what improvemerts were to be out in and when they would he
done. (™, 18, 27, 23) The real estate acent repnlied that the devel-
opers would provide a water svstem, sewer pipes, paved roads and all
itilities. (r, 162, 173, 22, 23) A1l of these improvements, the ageni
reprecented, were to be completed hefore the end of 1979, (™. 173,
174, 23) The agent's information came directlv from defendant Douglas
Monson who authorized the agent to make those representations to per-
spective lot purchasers, (™. 168, 170, 265) The rea' estate agent in
turn directly informed Westcor anéd NDouglas Monson about the respon=-
dents' plans to construct homes during the upcoming summer before the
respondents closed on the 1lots. (T. 175=-176; Rr. 773)

Tn order to purchase the lots and construct the homes, the
respondents obtained a construction loan from Prudential Federal
Savings in the approximate principal sum of $160,000. fm, 71) This
loan redguired no monthly pavments but was due and pavahle in full ten
nonths later, which was about January, 1980, (T, 48s R.,773)

Respondents hegan constructing a house on each lot in June,

979, (T. 32:; R, 773) A short time later work on the subdivigion



improvements beagan which consisted of excavarinn for water and cpua,
lines and a rough cut of the roads, (™, 2324y Come time Tater kh,
summer work on the subdivision improvements stnpned, A+ thakt orint
the road bed had been scraped out but not graveled or paved and thke
excavations for the sewer and water pipe lines were still not com-
pleted. Construction of the water reservoir and opumping station for
the water system had not begun and no utilities had been brought in ¢t~
the subdivision. (T, 43-44) No further work was done on these im-
provements during 1979, In the following year, 1980, the excavation
and installation of the water lines was completed, Construction of -
reservoir and pump house for the water system, and the aravelina anA
paving of the roads, were not begun until after the November 1, 108)
deadline specified in the Escrow Fund Adreement. fm, 46; Fxh., 17, 29
20) The water system was finally completed in the Spring of 1681, an¢
the roads were finally graveled and paved in the Summer of 1987,

Respondents could have finished construction on their two
houses during 1279 but halted their work at a point where the houses
could survive the weather when it became apvarent the subdivision
improvements would not be completed in time for the winter season.

(R, 773)

The work done on subdivision improvements during 1979 was
performed bv a company owned and operated by defendant Rlaine Ritner,
the appellant's president. (T, 140) Mr. Bitner was freauently on the
site when the work was being done and most of the work was done by A+
under the direct supervision of Mr. Bitner's son. The respondents' "

homes were plainlv visible from everv point in the subdivision and som

-10-



~f bhe werk an ke fmprovements was perfarmed addiacent to the two
huees, (P TTAY Biaine Pitaer ractified thsk he yicited the sites of
she o haman AN coyer3l Acmasiang nriar Fe dngyetr 29, 1079 to see how
ranidlyv respondent was proares<ing op the construction. (M, 1472-147

n at least nne occasinn in 1070, Adsfendant Blaine Ritper and respon-
dent William Dean Rogers had a conversation at the construction site
Auring which Ritner stated the improvements would be completed before
winter set in, (™. 37-38, 5S4 PReginnirg in the Summer of 1979 after
work on the impbrovements had stooped, the resvondents contacted defen-
Jant Rlaine Ritner, other reprecentatives of the apoellant and repre-
sentatives of Aefendant Westcor on ceveral occasions to notify them

that the respondents' construction loans were coming due or were past
due and could only he paid Hv sale of the houses, which could not be
s0ld because the subdivision improvements wer= not completed. (T, 55=-
7' Respondents were repeatecdly assurecd by all of these parties that
work on the subdivision improvements would begin again and be complete
within a short time. (m, 8%:; R, 774)

The subdivision improvements could have been fully constructed
in 1970 (T, 142), and when thev were not, thev could have been com-
pleted during the Summer and Fall of 1980. (R, 774)

When the respondents' construction loans came due in January,
1980, resvondents requested and were dranted a three month extention by
the lender. (T, 48-49) When the new due date arrived and the respon-
‘ents were still unable to pvav the loans in full, the ‘ender reguired
conversion of the loans to thirtv vear installment mortgages which

carried pavments of more than $2,000 oer month. (T, 49-50) The re-

-11-



spondents were not able tc make these monthlv navyments from thair
regular income and so had to take senarate hank 1oans and then bory
from relatives to keen the npavmenhks current, (m, S Fyenkaallo oo
could borrow no more and fell intco arrears in the Fall of 1480, -
50-51) 1In approximatelv November or December, 1980, the respondert:
received notice from the lender of its intent to foreclose its securj-:
interest in the two properties. (T. 51; Fxh, 15, 1A; R, 775)

Because of the continuing financial burden, the respondents
substantially completed construction on the homes and placed them for
sale in the Summer of 1980. During that time the respondents continue
to receive assurances from the appellant's representatives, particu-
larly John Davis, that construction on the suhdivision improvements
would commence and be completed soon. (T, 55) In Julv, 1980, an
Farnest Money Agreement was signed on one 1ot specifvying a sale price
of $130,000 but provided that closing would not take olace until the
subdivision improvements had been completed. Tn about September, an
Earnest Money Agreement was signed on the other lot for essentially t'«
same terms as the first, (T. 58-61; %"xh, 8, 9) As November 1, 1980,
came ané passed, the homes remained uninhabitable for lack of water and
generally unaccessible during wet weather over the ungraveled dirt
roads. (R, 775)

When Prudential Federal Savings threatened foreclosure in late
1980, the respondents contacted the parties who had signed the earlies
Farnest Money Adreements and other parties whom thev thought might he
interested and offered to sell the houses for a discount to avoid

foreclosure and anv injury to their credit rating. 1In ahout Necemhe:

-12-



P20, 3 mew acreement wat reached with the parties who had signed the
zarlier Farnest Money Aarecments, The huvers aareed to assume and

rina currert vhe coapckragcticon 1mar ol liaatian, reimbigrse the respon-
fenta For 211 their out-nf-oocket cozts, apd acsume all risk concernina
ompletion of the sukdivieinn improvements and other nrohlems excent

‘ar clearina the respondents' title of several spurious encumbrances.
iR. 776) This amounted to a sum c=ubstantially lower than the
$130,000.00 originally offered in the earlier Farnest Money Agreements.

The huvers assumed the construction loans and paid the arrear
ages current beginning in Jaruary, 1981, Tn that same monEh, respon-
dents hired an expert propertv appraiser to determine what the ful]
narket value of each propertv would have been if the subdjvision im-
orovements had been completed, S$126,000 and $138,000 were the sums
ietermined bv the aporaiser, fm, 150-151; Exh. 25-26) Lost profits
were calculated by deducting the balance owed on the lcans, the amount:
vaid to the respondents for their out-of-pocket expenses, and other
setof fs allowed bv the Court from the appraised values. (R, 776)

ARGUMENT
pPOINT T

THE EVIDEMCE PRESENTED AT TPIAT, CLFARLY ESTARLISH¥D

A JOINT VENTHRF BFETWEFN THE APPELLAMT AND NFFENDANT

WESTCOR, INC,

The trial! court expresslv found that the appellant had engaged
in a joint venture with defendant Westcor concerning the subdivision
development. fCconclusion of TLaw No, 5, R. 78¢-787). This case was
‘ried to the Court sitting without a jurv. On review, this Court
should sustain the decision below if it was based on findings supported

"y substantial evidence, Gibbons and Reed Companv v. Cuthrie, 123 Ut.

~13-



172, 256 P.2A4 T0F (19053), apd the evidenre shayld he viowe? in thke
light most favorahle to the respordents as the prevailing nartiac,

Toomer's Fstate v, TInion Pacific P, Co., Y21 &, 27, 7720 n .23 1873

{1851), A review of the trial court's Findinas of Fact 2rd Conclici..
of TLaw together with the supportirg record shows that substantia?
evidence of a joint venture bhetween the appoellant and defendant Wect~
was presented at trial.

Thigs Court defined the primary components of a ioint venture

in Bassett v. Raker, 530 P.24 1 (Ut. 1974} as follows:

A joint venture is an agreement between two or more
persons ordinarilyv but not necessarilv limited to a
single transaction for the purvose of mzaking a
profit. The reguirements for the relationship are
not exactlv Aefined, but certain elements are
essential: The parties must combine their property,
money, effects, skill, labor and knowledge. As a
general rule there must be a community of interest
in the performance of the common purpose, a ijoint
proprietary interest in the subiject matter, a mutua’
right to control, a right to share in the orofits,
and unless there is an agreement to the contrarv, a
dutv to share any losses which mavy be sustained.

Id. at 2.
When the evidence is conflicting as to whether a joint venture

was intended, this Court, in Strand v. Cranney, 607 P.2d 29& (0it, 1980

has stated:

Whether a joint venture exists devends primarilv
upon the facts of a particular case rather than upon
adherence to specific formalities [citation ommitedl.
As stated in Andews v. Rush, 109 Cal., App. 517,

517, 292 P, 157, 1584 (10230):

The law requires little formality in the crea-
tion of a joint adventure Icitation omitted!.
Such an agreement is not invalid because of
indefiniteness in respect to its details.

In considering whether or not a relationshin
such as that of joint adventurers or nartners

—14-



has hrern created, the conrts are aquided, not
Anly by khe epnken or writter words of the
contractinag narties, "t alse hv their acts,

T3, at 20A-227,

The aovellant in Strand had denied that 3 foint venture was
ever intended or agreed upon withk the respondents. ™his Court affirmed
the trial court's finding that the varties had been engaged in a joint

venture because:

. . . Despite pessible misunderstandings as to the

details, the parties conducted their dealings in a

manner ceonsisrtent with a 90irt venture. The intent

of the parties was to Aeal with 'the assets of the

venture® in a3 manner consistent with a mutual enter-

prise.
1d. at 297.

In cases involvina claims bv third varties, an additional rul

has been applied which states that a joint venture aareement ". . .
will be determined from the facts rather than the conclusions of the

co-partners as to the nature of their business relationship.”

Mercer v, Vinson, 336 P.,2d 854, 859, 85 Ariz. 280 (1959)

Tn the instant case, the trial court had to decide whether the
agreement bhetween the asopellant and Westcor was a simple sale of the
land or a joint venture. The onlv oroper way this decision could be
made under the standards and tests described above was by considering
the terms of the appellant's various agreements and the appellant's
actions pursuant to the agreements. Tf the terms described a de facto
joint venture then the Court made no error in finding the appellant a
ioint venturer with Westcor, at least with respect to third-party
claims. Tn this regard it is important to note that the appellant

never denied aqreeing to the terms noted hv the Court as the bases for

~15-



its finding of a doint venture.

mhe first consideration which csunports ~f the Finding ~f 5
joint venture is the terms bv which Westcor ohtained titled tn tha
land. Both Blaine B, Bitner, the appellant's nrecsident, ard DPougla-
Monson, the principal officer of Westcor, acknowledaed that the
$400,000 purchase price was actuallyv a percentage of the anticipated
gross proceeds from the sale of improved Jots in the completed subdjv:
sion. Monson said it represetned a 60-40 split (T. 277), Bitner a &5p-
50 split. (7. 137, 139, 232-235) Fijther way, it was a share of the
profits. (7. 271, 272) The terms bv which appellant was to he paid
for its share are found in one of the many "exhihits" to the form
Uniform Real Fstate Contract and provide that appellant was entitled t
aportion of the 1ot sale contracts or fifty percent of all pavments
received on lot purchases after deductions for sales commissions an?
closing costs. As such, debts would accrue to the appellant onlv as
lots were sold. In the interim there was no other minimum pavment or
interest on the unpaid balance.

The contract did specify maximum annual pavments that were
stated as a percentage of the total proceeds from lot sales in anv
yvear. The appellant acknowledged that this rather unusual provision
was included for tax purposes. The appellant's accountants had advisesd
it to structure the transaction like a sale so the income could be
reported as capital gains. (T. 130, 27A6) T™he maximum annual percen-
tage was taken from IRS requirements for reporting lona term capita’
gains.

Other provisions of the agreement provided for increases in



+mroapre’tant's chare nnder rcerrain ~ircgmctapcec, Far examnle, the
sareement oroyvided rhar 3f Wesvear yae akle tn insktall the subRivision
jmrorovemnerts for less thap Summit Tannty's estimate aof the‘r cost then
the apnellant was entitied trn nne-half nf the savings. (m. 140, 27
Another provision entilted the appellant to ore-half of any fees that
Westcor collected for connections to the water or sewer system. It is
certainly difficult to see why the appellant should be able to share in
savings which Westcor miabt realijze on the development costs unless it
was much more than a mere <elier of the TarA,

The contract also exovresslv authorijized Bitner Company's prin-
cipals to sell as many lots as thev could in the subdivision. (T. 143
when the lots initiallv went up for sale, Westcor listed some of the
lots with a real ecstate agent and enagaged in no other selling activity
The appellant (or actuallv three of its principals) erected a large
bil'board on the propertv facing the adiacent T-15 Freewav which adver
tised lots for sale. (7. 144) During the next approximately three
months those individuals sold one-third of the lots in the entire
subdivision. For making those sales, Blaine B. Ritner and his brother,
¥illis Bitner, were personally paid sales commissions exceeding
$Y12,000,

The appellant further agreed with Westcor ". . . to sign anv
and al! documents necessary for the completion of the project including
covenants, aqreements, application, etc." (Last page of Exhibit 23).
Meither appellant nor anv other defendant could remember exactly when
this portion of their aareement was executed, However, it was clearly

established that nine days after the Uniform Real Estate Contract was
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sianed, appellant, bv its oresident, Rlaine P, Ritner, <igred the
Fscrow Fund Agreement (Fxh., 24) filed with Sumrmit Tountv to ohtain
final aoproval of the subdivision plat. This 2areement icentifiad 1.
appellant as "the corporation" which ". . . has adree? to undertake
certain and various impbrovements in the develooment of rea’ propertiac
known as Parkridge Estates. . . ". Paragraph 1 of the Escrow Fund
Agreement states: "The corporation agrees to complete, within a peri:q
of twenty-four months beginning from the date of fina’ approval
of the official plat . . . " the subdivision improvements, éara-
graph 2 states:

Escrow. 1In guarantee of the timely completion of

said specified improvements, the corporation hereinr

assigns and sets over to the county all its right,

title and interest in the principa?! of that escrow

account with Utah Security Mortgace . . . in the

amount of $284,400. . .

In January, 1979, approximatelv two months after the Fscrow
Fund Agreement was filed with Summit County, the appellant signed anAd
recorded Protective Covenants for the subdivision development. (Fxh
bit 27P).

The appellant's president testified that he signed these docu-
ments on behalf of the appellant because the county reouire” them to he
executed by the record title owner of the land. However, no evidence
was presented which showed anv such requirement existed, even though ¢
county commissioner and the director of planning for Summit "ounty
testified as witnesses.

The Court also noted evidence of a joint venture in the ac*s

of the parties after the subdijvisicn lots were first offered for sale.
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"nee cfareed, the Adevelonmert nracerded ancarding tn the plan developed
~vobves appellant and pralominarity apnroved By Summit Countv at the
:epellant's recuect,  AAASrisn3ll excent for some materials that were
raid for by Westcor (T, 27R), all construction of the subhdivision
improvements was perfarmed by a company owned and oberated by the
aopellant's president, or bv others under contract with the appellant.
Another significant point was the position taken by the appel-

lant in a companion case brought bv other lot owners in February, 1980

Tim Lvnn, et al. v, Westcor, et al, (Case WNo, §085), T™hat case in-

volved alleqations of fraud and misreprecsentation against all the
‘efendants, for which damages were redguested together with a receiver—
ship to assure that the income from the 1ot purchases would be used fo:
completinag the subhdivision improvements. The appellant herein as well
as Westcor, Douglas Monson and Rlaine R, Bitner, were defendants in
that action. From the outset, John Navis repbresented al!' of those
defendants, just as in the instant case prior to this appeal. n
testimony during the trial of the instant case, principals and repre-
sentatives of the appellant acknowledged that in Lynn all of the defen-
Jants represented by Mr, Davis had consistently represented to the
“ourt that their respective positions in connection with the subdi-
vision development were identical and all consented to the entry of
rders which imposed on them joint and several liability for filing
onds and installing the subdivisions improvements within specified
jeadlines. ™T™he same witnesses further acknowledged that in neither the
.vnn case nor the instant case have either the appellant or anv of its

rincipals or Westcor or anv of its principals filed anv cross-claims

_ja-



against the others. These witnesses al=n acknowledarsd that urine
the instant case the apoellant had not At anv time taken the nooor
it was merelv a seller of the nroverty ever Hhonah the T unp hen
involved the same underlying facts.

Taken as a whole these facts describhe a inint vanture feor
profit. The appellant contributed its land and Westcor was to cont;
bute financing for construction of the subdivision improvements. ™.
sales were conducted iointlyv and the resulting income was split,

m™he appellant claims that under its agreement with Westcor
had no risk of loss, which, as a matter of 'aw, prevents a finding ~f
joint venture. But that is not a true description of the agreement -~
the law.

T.osses are not mentioned at all in the aareement which impl:e
that the issue was simply never considered. The principals and repr=-
sentatives of both the appellant and® Westcor did testify that each
expected the lots to sell fairly auicklv for an anticipated total of
about $1,000,000 (™. 269) (which turned out to be a low but fairly
accurate guess). Under that estimation, the lots could have sold far
twenty percent less and both the apmellant and Westcor still would hav
received $400,000 each as a 50-50 split of the gross proceeds. Assunm-
ing then that Summit County's estimate of the expense for constructird
the subdivision improvements of $285,000 was correct, an $800,000 arss
would still have netted Westcor a profit of roughly $115,000 for 2
minimal amount of work. There would have been a 10oss onlv if the
sixty-five lots sold for less than a total of $&8%5,000 ($400,000 fo

Ve

appellant and $285,000 for improvements) or less than <11,000 per
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Tr3cmact ae recnondants n3iAd bhe acking nrice of Sra 5NN and £20,000

et e e bha ko 1,k b nmirabsad, ire aacy Fa unferstand
R A ot I L R A O R S e et F el Ace mOrey wWac neyver con-
sidered Py the apnellant, Tn Aanv event, there wace no evicfence vre-

zented At trial that suck 3 nas=sitiliry was concidered or that the
parties saw any other sianificant risk of loss in connection with this
development. That is the most 'ikelv explanation of why the risk of
loss ig nowhere covered in the parties' aareement.

Rut even if the £400,000 fiaure was construed as precluding
the charina of loss, the aareement =ri1" satisfies the test for a doint

yenture under Rassett v, Raker, =unra, There the Court said that ijoint

venturers shoul® be obligate® to share ir any losses ". . . unless
there is an adareement to the contrarv, . "

Tt should al'so he noted *+har the contract could be read as
entitling apoellant to cne-half of al' payments from the sale of lots,
whether or not the eventual total exceeded or was Jless than $400,000.
ddmittedlv, this relates to an ambiquity in the contract, but one of
the exhibits stating pavment terms does entitle the appellant to one-
half of all proceeds and Blaine Bitner testified he understood the
appellant was entitled to one-half of all sales., 1If that is correct,
then there could have heen no 1osses unless the whole project sold for
less than $570,000 ($285,00N times 2).

m™he trial court could also have made its findina of a joint
venture by considering how well these same facts describe a simple sale
of the property. The appellant presumes that if some element normally

found in a ioint venture aareement is missing then a ‘ioint venture
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cannot he found and tke transaction must he characterized as 3 simnle
sale of the propertv. That is not ftrue. Tre conrt won'? hive com-
mitted no error in firdina a Joint venture ¢ the nnderloinag Tacke
not consistent with a simole sale of the YanA,

The appellant claimed that it merelv sold the propertv o
Westcor, but the type of sale it describes is a conveyance of all the
seller's rights and interests in the propertyv exceot perhaps for a
standard security interest. However, a securitv interest is not what
the appellant retained in this propertv. Tnstead, it retained substan
tial and extensive interests in the development itself. Tt would
actuallv be more accurate to sav that the apoellant onlv sold Wectear
share of the development. A sale of all interests is a simole sale;
sale of a part interest in a risk development is a ioint venture andr
definition cannot be otherwise. Therefore, the trial court had no
choice about categorizing the appellant-Westcor adreement as a Joint
venture,

POTNT TT

THE APPELLANT IS SEPARATELY LIARLE AS A SOLFE VFNTURER
IN THE DEVELOPMENT PROJECT.

In addition to the finding of a ioint venture, the trial cour
concluded that the appellant became the sole venturer in the subdivi-
sion development beginning in the Spring or earlv Summer of 1980.
(Conclusions of Law No. €, R. 787). The appellant's brief completelv
overlooks this point even though it renders the appellant independent!
liable for the respondent's damages whether or not this Court affirms
the finding of a joint venture with Westcor.

As early as March, 1980, the apvellant represented to the
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Aurk din Tynp khat ik had rakenr an aceianment nf all interests held by
Tectonr in rhe cubAdioicinn Gevelianmont 3nd wAplA hencefortbh he golelv
resoonsinle for completrinng tre =phdigicicn {morovements. The second
agreement hetween the apnellant and Westcor was put in writing and
tit'ed "Trust Adreement" which was signed on or ahout June 30, 1980
(Fxhibit 28P), Under the terms of this Agreement, Westcor assigned to
John Davis as trustee for the appellant al! of its right, title and
interest in several! lot contracts and anv funds then on deposit with
"tah Sfecuritv Mortaage. Tn excharae for this assiaonment, the apoellar:
and Westcor released each other with Full satisfaction of all obliga-
tions under the November 1, 1978 ceontract and the aopellant agreed to
hold Westcor and Doualas E. Monson " . . ., harmless of anv liability
arising out of the develobment of fthe subdivieion) . . ." The clear
ourpose of this aareement was to remove Westcor from the proiect and
restore full control to the appellant.

The appellant asserts this agreement can be given no signifi-
cance hecause it contained a condition subseaent which was not satis-
fied. This claim is Adirectlyv rebutted by the terms of the condition
subsequent itself. Furthermore, bhoth Rlaine B, Ritner and Douglas
Monson testified at trial that the Trust Aareement was then in effect
and had always been in effect since the date it was executed.

The condition subseqguent is found in varagraph 6 of the Agqree-
ment and reads in jits entirety as follows:

Ritner and Westcor aaree to both use their best
efforts in obtaining clear title and possession of
the Uniform Real Fstate Contracts on the aforemen-

tioned lots. If said contracts cannot be recovered
by NMovember 15, 1980, this Agreement shall! become

-23-



L T N 2 Lol T S R e e AT R e N AT e
pyar JzsiAane” Fack £0 WeStoor 32 At rogyired inm o kkhe avent Fhe o seen
“inn subceaguent wac inunkad, (m,oZray, Eétrer afmicring the 3poe’ i

sti'l helAd ar? wac co'lecking or *rhrese cnntracts, Rlaine Ritner tecs .

fied as fnllove:

Q. VAl 3re ~arrtsirls oAb salbing Fha TAgrk b koo
Yieve, Mr, Ritper, Fhat ooy want T bark o wave arder
this Traer Aagreement: fh3F Ay are savinag that e i

no Yanaer 1n axrsrence, Hur vou are holdipg the
assets thar were Adelivares” +n ovou®  Vou Aon't want
it poth wavs, Ao vou”

A The Truygst Acreervent 1= stil) ip effecr,
(A Nkaw, Tt i< =2tiY* 1n effecr then®
AL Thar te raany
(m,o230-011
Nouglas Monsan's +estimeny abhout the Trust Aareement was in
accord:
0. At at nn time hag Navisc or Ritner ever <aid to

vou on heha'f of Westcocor that that Trust Agreement
wasn't ir full farce and effeck, have they?

A, Mo,

Q. And +the firct time vou heard anv questioan about
that Trus+ Agreement heing in effent e in this
Tawesus s nera sn TAngrt

. TOorrece”

AL Yes,
o, Ae far as vou are concerred, that Trygt lgren-
1

ment sti’ aoverns the nbligations ard rights acg

Fetween Westcor a~d Rikner:s, dnes Tt Aant”



Given the frregoing testimor, ++ ‘e har” to understand how
the apoellant could jn qood fFart- represent to this Mourt that it is
not hounAd by the Trust Aareemept rpcauece af the conAdition subsequent.,

Furthermnre, “he reaggirsmentc oF the cordition suhcsecuent we:
clearly satisfiesd, Tn ts Srief, r- scne’’art aseerte the condirinn
csnhgequent was not satrsfied Yec3ce “Yesrenr was regurred to give itse
hest efforts in ohtaining the listed contracts ". . . and it is
evident that Westcor Aid noth'na, . . " (Appellant's Brief, D, 24},
This is completelyv untrue. Westcor revoked its earlier assianment of
those contracts to Bonneville Thrift and executed assignments on each
contract to John Davis as Trustee for appellant. Fach of these assia:
ments was Auly recor”fed and as of the date of trial, Mr. Davis was
either collecting or attemptina to collect on each of those contracts.
Given these facts it is hard to see how Westcor could have done more to
Jeliver title to the appellants.

The appellant's sole and exclusive control over the subdivi-
sion development under the Trust Agreement beginning in ear'v 1980 is
crucially imobortant. This gave the appbellant a full annual construc-
tion season to put in the remainder of the subdivision improvements and
s*111 meet the November 1, 1980 Aead’ine in the Escrow Fund AQreement,

Poth Rlaine B, Ritner and his son, Roaer RBitner (who was in charae of



most of this construction work) testified kEhat nothinc nrevente’ cop.
pleting corstruction of the suhdivicion imbrovements either ip 1074
in 1980, (T, 141-142, 927) Tt was merely a matter of makina the necac.
sarv effort. If that effort had been made, no damaaes would have hee-
suffered by the respondents and this lawsuit would not have hreen files,
The respondents siagned Farnest Money Adreements on each of
their houses during the Summer and earlv Fall of 1980. ™bhe onlv thing
necessarv to close those sales was completion of the subdivsion im-
provements. Foreclosure proceedings were not intiated acainst respor-
dents until December, 198¢. Thus, the resopondents would not hrave heean
injured if the appellant had merely done what it was able and obliacate?
to do when it had sole contro! and responsibilitv over this proiect.
Rut instead of any good faith effort by the appellant to meet these
obligations, the record shows that during the entire year of 1980 the
only progress made on the subdivision improvements was completing the
excavation work (which had largelv been done the year before) and some
further work on the road bed. The water reservoir, pump house, and
connecting pipes remained to be done on the water svystem and the roads
still needed to be graveled and paved. These 'atter items were fin-
ished in the Spring and Summer of 1981, respectively. Appellant's
failure to complete these last items in 1980 left the respondents'
houses without water and accesible only over dirt roads that were
largely impoassible except when they were Ary. ™he reduced price whic”
the respondents had to sell these houses for was prompted solely bhv £
buyers agreement to assume all the risks concernina completion of theo"

improvements.
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PATNT TTT

THE CONR™ PROAPEPT,Y PNIIND MHD DRSDPOMPENTS ™A RE TUTRD

PARTY RENFFICTARTIFQ 9MARR TUR RQEPALY FIIND AMP TMRIIST

FUND AGREFMENTQ |

The trial court's Conclusions of Taw included the following:
3. Under the escrow fund agreement delivered to
Summit Countyv on or about Novembher @, 1979, to
induce final approval of the subdivision plat for
Parkridge Fstates [the appellant! was responsible
for obtaining the required financinag and completing
the construction of the subdivision improvements on
or before Novembher 9, 1°80.

4. Plaintiffs are third partv heneficiaries of the
aforementiond escrow fund agreement.

7. I"he appellantl is separately liable for all
liabilities of Westcor arising out of the Parkridge
FEstates developments pursuant to hold@ harmless pro-
vigsion in the Trust Agreement executed bv those
parties on or about June 20, 1980.

8. [IThe respondents] are each third partv henefi-
ciaries of the aforementioned Trust Agreement.

(R. 786-787).

There was abundant evidence presented at trial to support the
finding that the two contracts mentioned were executed at least in part
for the benefit of purchasers of the lots in the subdivision. The
aopellant oresented no evidence in support of any other interpretation
of these contracts. Accordingly, the trial court 4id not commit any
error in finding that the respondents were third party beneficiaries.

It is awell established rule in UTtah that in appropriate
circumstances, parties mav assert third partv rights and benefits under
a contract to which they were not signatory and for which they paid no

consideration. Clark v. American Standard, Inc., 583 P.,2d 618 (Ut,
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1078): Mulline v. Fvans, EAN D27 Y114 ("¢, 1077y, Crobyinckamaey gy
] H < 5 jeails

Alexander, 21 Tt, 2& 4R, 44¢ P24 414 (10A8Y: anAd Walker Park and

mryust ~ompany v. First Securitv Corporation, O 1+, DA D15 241 D DA o

(1959y, In Schwinghammer, subra, this Court cuoted with aoproval the

tests cited by Professor Corbin for determining when a person qualifies
as a third party beneficiary to a contract:

. .. A third party who is not a npromisee and who
gave no consideration has an enforceable right by
reason of a contract made by two others (1) if he is
acreditor of the promisee or of some other person
and the contract calls for a performance bv the
promisor in satisfaction of the obligation; or (2}
if the promised performance will he of pecuniary
benefit to him, and the contract is so expressed as
to give the promisor reason to know that such bene-
fit is contemplated by the promisee as one of the
motivating causes of his making the contract. A
third party may be included within both of these
provisions at once, but need rot be.

Id., at 466 P.2d 415,
The cases have also held it essential that the nrigina' par-
ties to the contract intended to confer a benefit on the third partv if

he is to be a benefijciary. Clark v. American Standard, Inc., supra.

If such intent is found, the lack of privity is no defense to an action
on the contract by the third partv. This was made very clear in

Walker Bank and Trust Company v. First Security Corp., supra:

It is often stated that privitv of contract is a
prerequisite to holding one liable for breach of a
duty thereunder. But it is also recognized that
there are duties to others than the immediate par-
ties, where from the nature of the contract, it is
plainiv evident to the promisor that the contract is
for the benefit of third persons, and that failure
to discharge his duty would adverselv effect them.

Id. at 341 P.2d 945, 946,
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The facks in the Walker Park rcase present a close analoay to

Frree herein,  The pDlainriff ywae Guardian 343 Titem for minor children
who were namerd bepeficiariec nf 3 1ife insuranme policv purchased hy

their mother, The mother, while she was alive, maintained a checking
account with the defendant bank and had made arrangements to have the

premiums for that insurance paid out of her account automatically each
month. The defendant bank ceomplied with that arrangement for several
months, then inadvertentlv neglected to make the payments, resulting in
a termination of the 1ife insurance policy shortlv before the mother's
death. In the resultina action against the Aefendant bank this court
held the children were third party heneficiaries of the bank's aaree~-
ment with their mother to make the insurance payment. The Court's
opinion defined the relationship hetween the bank anAd the children's
mother as:

... that of debtor-creditor to the extent of the

customer's balance, and it is the bank's duty to pay

up to that amount to anyone on the depositor's order

and in conformity with his direction . . .

UInder the circumstances here shown, it was evident

to the bank that the monthly draft covered the

insurance premiums and that failure to pay them

would result in lapse of the policy and loss of

protection thereunder. Favina accepted the respon-

sibility, the duty to fulfill it ran both to the

fmother! and to her beneficiaries for whom she main-

tained the policy. .. Its failure to do so renders

it liable to the beneficiaries who were harmed

thereby despite lack of privity between them,
Td. at 341 P.2d 94F,

The escrow fund agreement in the instant case is very much

like the checking acccunt agreement in the Walker Bank case in that the

appellant was obligated tc have a specific fund on deposit in a par-
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nouglas ¥. Monson harmless of anv liabilirv arisine oot of the deyaler.
ment of Parkridage Fstates Suhdivisgion." Tn large part the Truy~t Aagre:.
ment was a responge to the Tvnn lawsuit. Tn fact, one naracranh of .
preamble to the Agreement states:

WHERFAS, Westcor and Ritner are desircus of affect-

ing compliance with the Court Nrder of March 3, 108

fin the Lynn actionl! and preserving the assets. . .
Damages were claimed by the plaintiffs in the Lynn lawsuit, and given
that context, it would appear verv unlikelv that the hold harmless wac
not intended to cover liabilities to the 1ot purchasers, particularly
when the Agreement says "anv liablities™ arisinag out of the subdivision
development.

Moreover, it would be fundamentally unfair and unijust to
exclude the lot purchasers from the protection of the hold harmless
agreement. The consideration which Westcor gave to the appellant for
the hold harmless was all of the assets which Westcor then held from
the subdivision development. If these assets had pot been conveyed to
the appellant then thev would have been available to liguidate and
apply against the respondent's dudgment against Westcor. Since the
appellant received the assets, it seems only fair that it assume the
related liabilities as wel?.

The appellant argues that the hold harmless should not be
enforceable in any event because it violates public policv in allowina
immunity in connection with the commission of fraud. Of course, that
is not how the hold harmless would work in the instant case. Judgment
was rendered against the appellant and Westcor Jointly and severallv

and Westcor made no cross-claim against the appellant for any sums it
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miakt e reanirad rn cantriknte ta gaticfu the dudgrent, Therefore,
Mecrcar fe not immurized by rkic progicion,  More imnartantlv, the
Trnrr o made o Findina of Fracd o againgt Weskear ~r Doualas Monson in

connection with the claims of reespondents William Dean and Patricia
rogers, and no pertion of the iudament aranted to these respondents was
based on a finding of fraud. Fraud was found against Westcor and
Douglas Monson in connection with transactions involving respondent
Harold Bennett, but these transactions in no wav involved respondents
rogers. Accordinalv, the hold harmless would onlv provide immunization
to Westcor against liabilities for hreach of contract.

Finallv, aopellant ascerts that the respondents can claim no
benefit under the hold harmless clause because thev are "incidental"
tepeficiaries. To suoport this claim, the appellant ocuotes an illus-
tration from Corbin which appears in this Court's opinion in

Schwinghammer, supra. orhin's illustration savs where A owes money to

© and B promises to supplv A with money to pay his debt to C, C cannot
maintain a suit against B on the promise. Clearlv, the instant situa-
tion is significantly different than that described in the illustra-
tion, Tn Corbin's example, B jis not in any way involved in the trans-
action between A and C giving ricse to the Aebt, so it would be improper
to make R vulnerable to suit by © merelv because of the completely
separate agreement between A and B, In the jnstant case, the appellant
is no disinterested lerder. The debt to the respondents is directly
tied in with the transaction hetween the appellant and Westcor, and the
anppellant is either a joint venturer in the proiect out of which the

debt arises, or assumed all of the as<ets and liabilities when taking



sole and complete control of the oraiect out of which the dobt ariean,
This is radicallv Aifferant from the Corhinm illyusktration and nrovidec
aubstantial support for the trial court's findinpg that the respondnn.
were third partv beneficiaries of this hold harmdless aareement,

This result is consistent with other casesc which have con-

sidered a similar fact sjtuation. For example, in Mullins v. Fvans,

w

supra, the plaintiff claimed liability against the Aefendant based on
hold harmless clause in a contract between the defendant and a corvor-
ation whose business had been purchased by the defendant. The plain-
tiff's claim concerned a debt allegedlv owed by the predecessor corpor-
ation. This Court found the plaintiff not entitled to a ijudament
against the defendant because it had no knowledge of the plaintiff's
claim when the hold harmless was entered into. The Court went on to
say that such a claim could stand, however, if notice had been given,
even though the claim itself was contingent in nature:

If the purchaser knew of the contingent obligation

of the [company purchasedl, there miaht be a bhasis

for the claim against it by [lthe plaintiffl on a

theory of a third party beneficiary contract.

Bowever, in this case there is no proof that fthe

defendant! knew or had any reason to know that lthe

plaintiffl would claim a commission on machines

which it would manufacture and sell.
Id. at 1119,

In the instant case, a great deal of evidence was opresented 2°
trial showing that the respondents had notified the apoellant of their
claims on several occasions prior to the signina of the Trust Agree-
ment.

In other cases involving the purchase of ongoing businesces

where the purchaser aives a hold harmless to the seller, and the par-
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Fies had f01 knowladae AT bva ~laime At Pc2pa, the canrtks have cOngi e~

fonrly 20 hwed third 2arte ~7aime 3aainst the opurchaser. For example,
i Treacure Valley Tands, Tnac, v, T=M Poyltrv Dackipg Comwany, 54 D24
a7R, 08 74, 3AF (1077), the plaintiff sued the Ffefendant for an unpaid

debt which the defendant claimed had been offset and discharged. The
plaintiff had previously purchased another company which owed the
defendant monev, and the plaintiff had aagreed to hold the companv
purchased harmless of all of ite Aebts. PRelying on the hold harmless,
the fefendart deducted the amount owed te it by the company purchased
from a separate amounrt the defendant owed to the plaintiff and paid th.
dAjifference. The Idaho Supreme rourt ruled the defendant was entitled
to the setoff.

. . Since the parties intended that lthe plain-

tiff]l assume and pav the debts of the [(purchased)

business, including the Adebt owed to lthe defendant!

and since this arrangement was supported by adeauate

consideration and not rescinded, it is clear that

the fdefendant! is a third party beneficiary of that

contract. As such, it is entitled to assert and

have judgment in its favor by way of setoff.

Id. 5€4 P,2d¢ 080,

The same result occurred in Kennedy v. Lvynch, 513 P,24 1261,

85 N.M, 4706 (1073), ™he plaintiff there was a contractor who sued the
Aefendants for failing to pav a debt for around improvements work on a
trajiler park. One of the defendants was the owner of the trailer park
at the time the work was done and the other defendant was a subseauent
purchaser of the trailer park who agreed to assume the debt owed to the
plaintiff. ™he Court stated the following in affirming a judgment for

the plaintiff against both defendants:
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point in time. Those same Aehts and eynenzes were less in To7 0 apa
Septemher of the preceeding year. For examnle, cix manths Snborack o
the constructien loans was more thar S8,000.N0, Therefare, o~ c2leog?
tion of lost profit at the time the earlier contracts were entered -ne
would have produced a figure in shout the same range as that calcnlaren
for Januarvy, 1981, The offset to these increased expvenses was anbre-
ciation in that real estate market.

The appellant next asserts that the respondents should have
been awarded less in damages hecause they failed to mitigate those
damages. This is patently untrue. Respondents did not act unreasor-
ablv in holding out for as long as thev could or the cortinuinoc hope
that the subdivision improvements would eventually be completed and t!
houses could be sold for full value,. Tf the respondents had heen ab'le
to hold out long enough, there would have beer no damages. The respon
dents sold before the subdivision improvements were completed only
because they had no other option but to let the houses to go to fore-
closure and risk losing their credit rating and all of the out-of-
pocket expenses thev had incurred. 1In these circumstances, it is
difficult to see how the respondents could have done anvthina more to
mitigate their damages.

The appellant also attacks the appraised values as being
speculative. However, the apvellant made no obiection to appraiser's
credentials when he testified at trial. Nor did the appellant offer
any evidence to show that the va'ue of the houses in January, 1981, wac
less than the value set by the appraiser. To contest those values now

as being somehow unacceptably speculative is a poor and imobrooer sub-
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sritare for the appellant's failure tn offer credihle rebuttal eviden:
Agrira Fre Frial,

Fira'ly, the aprellant incarractly araues that the respon-
dent's 1nss should be et as of the Summer and Fall of 1680 hecause
that {s when the recpondents' claims arose. The respondents could
araue that their claime first arose on Movemher 1, 1979, which is the
date for completion stated to them bv the real estate agent who sold
them the Jots and the deadline specified in the initial contract be-
tween the apmellant and Westcor. Apart from that, the resmondents'.
claim would arise only when a forced sale at discount occurred after
Vovember 1, 1980, which ig e *ea”Y ine stated in the Fscrow Fund
Agreement with Summit Countv. The respondents' claim arose when they
lost profits duae to the appellant's breach, and tbat event A4id not
occur until January, 1981. The respondents were not damaged by loss ¢
profit in July or September, 1980, since at that time thev had no
agreement with anvone to sell these properties at a discount.

The foregoina considerations constitute substantial support
for the trial court's calculation of damaaes, and for that reason the
amount awarded to the resopondents should be affirmed in all respects.

POINT V

THE TRIAL COURT WAS CORRECT ™0 DENY THE APPELLANT'S
MOTIONS FOR MISTRIAL,

The appellant argques in Point TTI of its brief that the Court
erred in denving "repeated” motions for amistrial or for a new trial
purportedly bhecause of a conflict of interest which became apparent
during trial., The description of those motions is completely false.

What the record shows is that two motions for mistrial were made but
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neither was based@ on a conflict of interect hetwesn Tokn Nauis and g,
any of his clients. 0On the contrarv, they ware haced in park e
appellant's allegation that the <ugaestion of a conflict wac Peing ness
to preijudice the fourt and impair Mr. Davis' ahility to Ao hie Hdoh.

The first motion was macde on Decemher 9, the second day of
trial. The motion was brought under Rule 63 of the ITtah Rules of rigi:
Procedure which reads in pertinent part:

(b) DISOQUALTFICATION. Whenever a partv to anv
action or oroceeding ... or his attornev shal)
make and fjle an affidavit that the judge before
whom such action or proceeding is to be tried or
neard has a bjas or preiudice, either against such
party or his attorney or in favor of any opposite
party to the suit, such ijudge shal! proceed no
further therein, except to call in another judge to
hear and determine the matter.

Every such affidavit shall state the facts and the
reasons for the belief that such hias or preiudice
exists, and shall be filed as soon as practicable
after the case has been assigned or such bias or
prejudice is known. . . . [(Fmphasis fuppltied]

Tn this instance, the judge was alleged to be preiudiced
against the appellant's trial counsel because of statements the iudge
had heard the preceding evening concerning John Davis' standing with
the Bar. At the time Mr. Davis was the subiject of proceedinas brought
by the State Bar before this Court to suspend his license as an attor-
ney. Respondents first became concerned about the situation durinag the
month prior to trial because suspension of Mr., Davis would would almost
certainly have caused another delay of the trial., This concern was
initially alleviated when respondents learned a couple of weeks befare

the trial that the suspension had not gone into effect and Mr. Davic

would be able to represent current clijents for another thirtv davs
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aftrer i+ i3,
The Court kad et azide bun Agqye Far the trial of this case.
Tt hecame acnarent ear’ An FFat twa Aaves would nok suffice and the
fourt scheduled a third dav., 8t the ard of the cecond dav, which was
Necember 8, 1982, it hecamre clear that another one or two days would be
needed beyond the third., At the end of trial on the second day, when
no one else was nresent but the attornevs and the Court, some @iscus-
sions were held as to when the additional two days could be scheduled.
One possihilitv discussed was moving the trial to Salt Lake founty
after the first of the vear when Tudge Wilkinson was reolaced in Summit
Tountv by another ThirA Nistrict judae. The prospect of this much
delay again raised the respondents' concerns about Mr. Davis's possijibhl
suspension. For that reason Mr, Davis was asked bv another attornev
his situtation with the Bar would cause any problem about continuing
the trial to January. At that point, Mr, Davis merely responded that
setting the additjonal davs in January would not pose a problem.
The next dav Mr. Davis asked for a conference with the Court
in chambers where he made his motion asserting that the Court was preij-
udiced against him after hearing that he had probhlems with the Bar. After
hearing everyone's statements about this incident, the Court advised Mr,
Navis that it had no idea what the nature his problems with the Bar
were and di4 not care, because in no event would any such information
effect the Court's decision on the merits of the case. (T. 496-502)
A potential conflict was mentioned during argument on the
motion, but not as a basis for the motion. Tnstead, the menticn of a

possible conflict bv other counsel was merely cited by Mr. Davis as
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another instance which would cause the tria? court to be praiudrcad

against him. The transcriot of the motion confirms this:
MP, PRAYVTR: T wrnuld make a2 motior urder Pule 731 nFf
the Utah Pules of Civil Pracedure, This information
made in the presence and hearing of the dudae .
constitutes malice and prejudice towarrfs me, as
counsel, an? as a ovartv, particutlarlv because ~f the
allegations that have heen made against me rerson-
ally in this case, as well as the potential conflict
of interest situation that might be inferred from my
representing parties in this action that mav have
adverse interest against each other. And on that
basis, I believe that the two in connection with
each other would constitute a bias and prejudice
against me both as a party and as a counsel which
would then reflect on mv client's in this case.

(T, 490-500)

The truth about this motion then is that it was not hrouaght
because of a conflict of interest but because the mere suggestion of 3
conflict had supposedly biased the judge. Furthermore, no affidavit
was filed as Rule 63 reaquires. This in itself made the Court's denial
of the motion proper.

Basically the same reasons were cited in connection with the
second motion, which was made at the close of plaintiff's case (™, 89°¢
897). The exact nature of this motion is hard to describe, as can he
seen from the motion itself:

MR. DAVIS: . . . T would renew, or maybe it is not
arenewal, but T would make again a motion for
mistrial in this case at this time, and T feel that
this is the appropriate time to do. That based upon
what has gone on thus far as an attornev I have been
approached by other counsel outside of the court, as
well as parties, T have been intimidated, I have
been accused of various unethical practices and 7
have been called derogatory names, which T as an
attorney am not able to respond because it is
directly to a client.

Based on those feelings, as well as T feel that we

have gone on now for three and a half days outting
on the plaintiff's case and I have been continuously
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cregsuraed by othe “onrt to fry to wind this thing up.

T rave Sndicated bo o the Tegrt previcucly ahout how

mAar witnacsne T Fave, There iz 3khgelgrely no way

that 7 can cernlere mor r3ce by the end of roday ard

T feel thar there wight he =nme ‘rretakle feelinos

or preiudice on the nart 1 f rhe Court that T am in

some wav stal'linag or Aelaving, and T feel that

possibly that might jecpardize my other clients to

the extent that thev ouobt to be given an opportun-

ity to obtain other counse! in this case, if thevy so

desire, so that they feel that they can be properly

represented,

I feel that basedon alt of the circumstances that

my other clients are not possibly being adequately

represented in this case, and T would move for

mistrial n~n that tasis,
(T, 895, 89f), The Court denied the mation, stating it 4id not know
what Mr, Davis was talking about with regpect to being called names or
beina intimidated. The Court noted that it was pressuring all the
counsel! in the case to proceed as well as Mr. NDavis and then reiteratec
that it @did " . . . not have anv animositv or feeling either wav
against any attorney or any party." (™. 827) No other reason for
denying the motion was given and Mr, Davis said nothina to indicate
that the Court had misunderstood his motion. TIike the first, this doe
not constitute a motion for mistrial on the ground that a conflict had
developeAd between his clients which prevented him from continuing to
represent anv of them.

The appellant's statement that the purported conflict became
clear "in the course of trial . . ." (Appvellant's Brief, p. 40) is also
misleading and untrue. If there was anvy conflict here it was wel)
known to all the parties from the outset. For example, Mr. Davis first

appeared in this action on September 8, 1081, at a hearing on plain-

tiff's motion to enter default iudgment against the appellant, Blaine
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Bitner, Westcor, Douglas Monson and Mr, Davis mersnrally, Mr, Dauviec
appeared at that time reprecentinoc on'v himself, the aone’lant ana
Rlajne B. Ritner. DNurinag argumept Mr, Navis made the fAllowing —rar,
ment to the Court:

Tn that other action freferring to the Lvnn casel T
represented both Westcor and Ithe appellant] because
in that position, there was no conflict of interest.
T have been strugglinag with the fact as to the
conflict in this position, so T am not representing
Westcor today.

(Transcript of Plaintiffs' Motion for Fntry of Default Judgment, p. 4
Later in that same hearing, Mr, Navis stated: »

. . . There was some confusion on resolving the

claims between Westcor and fthe appellant! and my

own personal position as to whether T should repre-

sent both or the one. Whether or not [lthe appel-

lant] should be claiming againt Westcor . . .
(Transcript of Plaintiff's Motion for Entry of Default TJudgment, p. 7\

It is interesting to note that this last statement was part of

Mr. Davis' excuse for failina to file an answer on behalf of the
appellant and four other defendants in the case for five months after
thev were originally served. When the Court subsequently set aside th:
default certificates and allowed these defendants to file answers, Mr
Davis filed answers on behalf of the apovellant and Westcor so it was
reasonable to assume that whatever conflict was involved between them
had been resolved. It is also interesting to note that Mr., Davis also
represented these same clients in the Lynn case. These lawsuits have
been going on for more than four years now, which is rather remarkab'~
if such a glaring conflict is present. There is no indication that 30y

of his clients saw any conflict or had anv problem with him represent

ing them at any time prior to this appeal.
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TE TE rob fhe recpapdenrs' ahligatian ke ipeure that the
apnetleant was fairly renrrncenred, The annellant knew 211 Af the facts
pertinent tnothe claimed canflict “ram the yery nutcset vet i+ Aid
nothing and most Yikelyw wauld nat have Aone anvthina if the point had
been pressed because John Navic is a member of the Ritner family. The
appellant's present counsel was retained only after the suspension
acainst Mr. Davis mentioned previously finally went into effect. De-
spite all of this, the apoellant now savs that to serve 3Justice this
Court should invalifate more kthan Four vears of extensive litigation in
two maior lawsuits because it made a had choice of counsel.

From the point of view of the respondents, it is no exaagera-
tion to say that this tvoe of argument is an insult to the concept of
justice and ecuityv. Tt would allcw the apvellant's nwn acts to deny
the respondents the remedies to which they have pbrnven themselves
entitled after a areat dea'! of unreimbursed expense. A retrial of thi
case could cost another several vears of litigation and thousands of
dollars in additional expenses. At the same time it is completely
unneccessary because the appellant has another obvious remedy in a
malpractice claim against Mr., Davis. Pursuing that remedy would have
no adverse effect on the respondents whatsoever. The fact this option
is ignored says a areat ~eal about the appellant's real purpose for
claiming a conflict now for the first time.

Tt should also be noted that the presence of a conflict is
itself arquable. There is no conflict if the appellant was a ijoint

venturer or if the Trust Aareement ig vali”, The Trust Agreement
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recuires the apoellant to hold Wactcor harmlese froam anvy 1iabitiriac
which arose out of the suhdivision Aevelnomant., Providing coupsa’ o
Westcor in each of the lawsuits which relate to khe sybdicicion
development is in accordance with that ohligation.

Finally, the purported confljct ig reallyv much more sianifi-
cant as evidence of the validity of the Trust Agreement rather than
evidence of error. The appellant cimply would not provide counsel to
Westcor unless it felt that it was obligated to do so.

POTNT™ VI

ANY FRROR THE CQIRT MAY HAVF COMMTTTED AT TRTAT, TS

HARMLESS RECAUSF TFE APPRTLANT SHOULD HAVE HAD DFFAULT

JUDGMENT ENTERED AGAINS™ IT PRINR ™0 TRIATL.

The appellant was served with the respondents Summons and
Complaint on April 11, 1981, <Qervice was made personallv upon the
appellant's registered process agent and presicdent, Rlaine B. Bitner.
(R. 31-33). Mr, Ritner was also personally served as a defendant at
the same time. (R, 20-30). The appellant did not answer the Complaint
within the required twenty days and a default certificate was filed and
entered bv the Summit Countv "lerk on May 7, 1981, (R, 59). ADproxi-
matelv four months after the default certicates were entered, the
respondents moved the Court to enter default judgment, Hearina on the
respondents' motion was held before the Hanorable Brvant Croft on
September 8, 1981, Notice of this hearing was given to the appellant
and John NDavis appeared on its behalf to resist the motion. 1In his
argument, Mr. NDavis admitted that failure to file an answer " . ., . war

really a matter of inadvertence and neglect. T think, excusabhle, hu*

anyway it was an oversiaht." (Transcript of Default Hearina, pn. 4).
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A =hart time l3ter Mr Nayic repeated this explanation:

THE ~ANTRT. .. What Ye yvonre nesitrion for not
Filirma vonur arower”
MR, DAVTSR, Tnst ipa2duyertence and nealect, Your
Horor ,

(Transcriot of Nefault Hearina, n. ©). AnAd again:

THE COURT: Well, the thing that troubles me, vyou
are apparently takina a position "we don't care what
the Rule savs about a default,” vou cee.

MR. DAVIS: That js not the case.

THE COMRT: "Disregard all of those rules of proce-
dure, ‘udge, and let us file our answer because we
are finally gettina arcund to it" which doesn't
auite set right withk me,

MR. DAVIS: That is not the intent to be flaarant to
the Court. We admit there was an inadvertence and
oversight on that part. There was some confusion on
resclving the claims between Westcor and Bitner and
my own personal position as to whetker T should
represent both or the one. Whether or not Ritner
should be claimed againct Westcor and with that,
because al' of these other issues are presently
involved in gettina those improvements in, and my
client havina been involved in that, all for the
benefit of the plaintiffs who have the only two
homes in that subdivision right now, that it became
an oversight, We are not trving to be flagrant. We
are claiming that now that since we have received
notice, just a few davs ago, then, of course, it
again brought it to our attention. There was no
intent to abuse the rules or make a mockery of the
Court in any wavy.

(Transcript of Default Hearing, p. 7).

The foregoina constitutes the entire explanation which the
appellant gave to the Court for its failure to file an answer, which is
to sav it offered no excuse at all'. Mevertheless, the Court set aside
the default certificates and allowed the appellant to file an answer.

Respondents respectfullv submit that the Tourt's decision to relieve
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appellant of its default under these circumstances copstitntea cleay
error. Respondents filed notice preservina thejr riahr ro anceal ki
decigcion. (R, 376).,

mhe rule at issue here jig S5f(c) o0f the Itak Pules nf ~igin
Procedure which reads:

SETTING ASIDE DEFAULT. For cause good shown the
Court may set aside an entrv of default. . .

To accept the explanation offered hy Mr. Davis as aood cause
shown renders those terms meaningless. Under this standard, a party
need only appear before the Court at some point in order to be relieve
from an obligaticon to comply with the rules, which nominally revokes
the reguirement that an answer be filed within twenty davs after ser-
vice of a Summons set forth in Rule 12.

This was an intentiona) violation; the appellant A7d not Juct
overlook the matter., Respondents' counsel explained to the Court that
there had heen some discussions between him and Mr. Davis about filina
an answer a short time after the default certificates were filed.
Respondents at that time agreed to sign a stipulation which would set
aside the default certificate if the appellant would file its answer
without further delavy., Mr. Davis promised to do so. (Record of Ne-
fault Hearing, p. 1) DPespite that agreement no answer was forthcoming
and a few weeks later the respondents' counsel sent a letter to Mr.
Davis revoking the offer to stipulate. (Mranscript of Nefault Hearinc
p. 1} Mr, pavis did not dispute the occurrence or content of those
discussions during his argument to the Court. The appellant simplv
refused to file an answer until the Court threatened it with default

judgment and then the the Court allowed the apoellant to file its
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Ancwer sohdect EA nn peralty whatamever,

The reacon aiver Yo o rhe Cenrk far jFe Aecision to sek aside
the Pefanlt Tertificate wae that if pontd ke in the interests of jus-
tice where the cacse would oronceed zaainst other defendants who had
filed ancswers and against the aonellant upon certain cross-claims which
have been filed bv other defendants who could not claim default. Fow-
ever, it is hard to see how revoking the rules of procedure serves the
ends of justice; in this instance it amounts to a reward for wrongful
hehavior. Furthermore, a <ignificant Jdearee of confusion or difficult-
in proceeding with the apoellant standina in default as to the respon
dents was not verv likelv., Tke respondents obtained default judament
against other defendants (Lon Badger and tah Security Mortgage) who
participated in the trial in defense of various cross-claims with no
undue confusion or difficultv whatsoever. They simply were not allowe.
to get into anv subiects which Aealt exclusively with respondents'
claims. T™he appellant would have been in the same position. Further
more, the trial might have proceeded more smoothly with the dispute
between the respondents and appellant removed.

While this Court has stated in many cases that reasonable
doubts should be resolved in favor of setting aside defaults Pitts v.

Pine Meadow Ranch, 589 P.24 767, 7f8 (Ut. 1978), some point must be

defined where defaults will be sustained. This case is clearly one
where the apoellant should not have been excused for failing to file an
answer for nearlv five months because no excuse was ever made, and the
concerns described by the Cfourt were too insignificant to warrant such

tolerance of this contemptuous attitude toward the Rules of Procedure.
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Ae such, this ruting was an abuse ~f the Frial cnanrt’'s Aiccrnricn oy
since the case should have never aone fo trial apy errors coammice
tria’ are rendered insiarificant.

PATN™ UTT

ANY FRROR ALLEAFD RY THF ADPR[[AMT WAS HAPM[FIQ RECAISE

THE APPELLANT QHUOULD WAVE RFEN FPOUUND T,TARLFE ™0 THF

RESPONDENTS FOR NRCLTCENT MISREPRESFNTATTION,

The respondents claimed the appellant was ljable for damages
resulting from its negligent misrepresentations concerning the exist-
ence of the escrow Aeposit and the dates on which instaltation of the
subdivision improvements would he completed. The trial court made no
finding concerning negligent misrepresentation but it Adid refuse *o
hold defendant Rlaine B. Bitner personallv liable and he is the partvy
who made most of the misrepresentations. Resoondents respectfullv
submit that it was error not to find liabilitv against the appellant
for negligent misrepresentation. Peversina this error would render
harmless anv other error this Court might find with respect to the
trial court's findings concerning the breach of contract claims.

The elements of negligent misrepresentation were recentlv

reiterated by this Court in Christenson v. Commonwealth Land Title

Insurance Co., 666 P.2d 302 (Utah 1983) citing Jardine v. Brunswick

Corp., 18 Utah 2d 378, 381, 423 P.2d 659, A2 (19A7) as follows:

Where (J) one having a pecuniarv interest in a
transaction, (2) is in a superior ovosition to
know material facts, and (3) carelessly or neqg-
ligently makes a false representation concernina
them, (4) expecting the other partv to relv and
act thereon, and (5) the other partv reasonahly
does so and (6) suffers loss in that transction,
the reporesentor can be held responsible if the
other elements of fraud are also present.
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See alsn Nyagan v. Tones, TI'tah A15 P24 1230 (1980);
Peoctatement [Second) Af TAarts S8ED (104£8Y, Cee
generally 7 F. HYarpey and Jamecs, The Taw of Parte,
ST.R (1084, W Pracaar, ™ha Taw oFf Torts, €107 at
704-710 (ath PA, 1070,

As the definition suagestsz, a casual statement or
gratuitous advice from a stranger to a trancaction
cannot be the arounds for nealjgent misrepresenta-
tion. The recioient of such information could not
reasonably rely on it hecause he could hardlv expect
the representor to exercise prudence and care in
making the statement that would warrant reliance.
1f, bhowever,

the information ig given in the capacitv of one

in the bhusiness of supplving such information,
that care and diligence should he exercised

which is compatihle with the particular business
or profession invaolyed, Thoece who deal with such
persons do so because of the advantaqges which they
expect to derive from this special) competence.

The law, therefore, mav well predicate on such a
relationship, the Autv cof care to insure the
accuracv and validity of the information.

1 F. Harper & F. James, supra, €7.6 at 54¢
[footnotes omitted),

The evidence in the instant case concerning negligent misrep-
resentation begins with the Fscrow Fund Agreement. As has been men-
tioned previously, the only partv named or who signed that agreement a.
a developer was the appellant. The agreement stated that $284,400 had
heen deposited into an account assigned to Summit County to guarantee
the timely completion of the subdivision improvements but in fact no
funds or account existed when the agreement was signed or afterwards.
The agreement was given to Summit County as a condition for granting
final approval for the suhdivision plat and accepted by the County as
satisfaction of its requirement that financing for uncompleted improve-
ments be proven hefore lots can he sold. The misrepresentation con-

cerning the funds and account was the proximate cause of the respon-
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dents' damages because, "hut for" it, latg wontd nas -
for sale withrout adeanate financinao,

2ince the Fscrow Fund Agreemaent w13 redairad £ar e-o mosa s
of the lot owners, the respendents' claim s not Aiegga’ificd F.a oo
lack of privity with the apoellant. This Tour* “as previous’y he’?

that lack of privity is not fatal to a nealigent misreoresentaticn

claim, Dugan v. Jones, supra.

This leaves the question of whether the representation was
negligent. Substantial evidence to make such a findina was orovided -y
the appellant's presifent, Rlaine Bitner., Fe testified that neitrer
the appellant nor anyone associated with it knew anvthinag abhout Westorr
or its principals before or after sianing the November ', 1978 aqgree-
ment. (T. 130-139) The reason the apvellant Aid not know anvthira was
because it never made anv effort to get anv information. Tt macde no
credit checks (T, 134) and A4id not reaguest financial statements (™,
132) or resumes from anv of Westcor's orincipmals. The appellant AiAd
not even bother to ask how Westcor was goina to raise the funds to oa
for the subdivision improvements. (™. 134, 139) TIf even a minima’
investigation had been made, the fraud being perpetrated hy Westcor
would have become immediatelv apparent, (T, 139),

A simple credit check would have revealed that Westcor Aid nnt
even exist when the Novembher 1 agreement was signed or for a few mon+t":
after that. Tt would have also revealed that Douglas Meonson had 2 ha“
credit history and Richard Johns, the other nrincipa’ officer of
Westcor, was unemployed. Financial! statements would have revealed thatf

neither Westcor nor any of its princivale had anv sianificant 3asceks or
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fimamm A me Gpee T e n e

* 77=ts 77 wre arrarcemernts for Weghcor's

firmancing wold Fave reva23z’ad 3- sezt 3 olan co implausible that po

reaszcnahle and nrodent gerss- L~5T S mace accented ‘- wirzhout at least
some additioral ver:ficatinon, T~ ki testimonv both in deposition ané
rizt Meuglaz Monzon inztased -hz- arrasaments fnr the financing had
~eer 3rranced wirth Borrer- . T-- <= a3nd Taon Qadger, who were also
AefarAante e ow, mLDER Pur o~ iz o initial *agctimopv Mr, Monson

racd reer signped T, 2F7)

, then he later
recalled £rakt 3 oroTisgory more mad mgen~ =z z-27 2gkr he cou’ld not lecate
it, (M, 287V, He alszo ¢glaime? -nz Tpan was unsecured., (M. 267), He

sz2id that orior +- arrancira for thris loan he »ad met Mr, Radger but

n
R
O
Bl
<

nothing more. (m, TRTY Uhg thue was that *e had arranaged for a
fbecssinlyy oral ard unsecured verszoral loar for $284,400 from a lender
who had never Jdealt with hefare, ©On its face, the oossibilitv of such
a Tocan arrangement was remote to sa3v the least,

Blaine Ritner admitted krcwina that rajising $285,000 was
Aifficult., The appe tant nad =ried earlier hut had not succeeded. M.
18R)Y  The apoe’lant +~ad 3lso reantiated with other parties about join-
‘ng ir the Aeveloopment, hut 1n most of those instances the negeotiations
failed because the other part:ec ~ould@ not raise the “development costs
without oledging the *irle cn tne 'ar? as gecuritv, which the appe'lant

found aracceotab’e, (m, e



In the end even Rlaine Ritner admitted that iF he ka3 marnt.
checked on Westcor's and Doualas Monsop's credib at the ~Aorcwt than
aareement would have been sianed and thie wheole sitvarice wonl S recear
had occurred. No reasonahle and prudent person wouald have failed +n
at least that before entering intco an aareement with so much 2t =tare,
particularlv in view of the lack of anv justification for reposing suck
blind trust in these virtual strangers.

If the foregoing facts do not establish the appellant's neql;
gence the Court still) should have granted judgment for negligent mis-
representation because the respondents claimed the right to have the
burden shifted to the appellant to prove it was not nealigent under trc
doctrine of res ipsa loguitur. To invcoke this doctrine the respondent-
needed to prove three thinags: (1) the misrepresentation was of a kin?A
which, in the ordinarv course of events, would not have happened had
due care been observed; (2) the respondents had nothing to fo with
making the misrepresentation; and () the cause of the misrepresenta-
tion was something under the control or management of the apboellant, o

for which it was responsible. Lund v. Mountain Fuel Supplv Co., 15 nt,

2d 10, 386 P.2d 408 (1963}, Wightman v. Mountain Fue! Subplv Co.,, 5 0t

28 373, 302 P.2d 471 (1956).

Without restating the facts, it is clear that the respondent's
claim met the foregoing tests. Statements that funds and accounts
exist are not usually false unless a great deal of carelessness is
involved, the respondents had nothing to do with the making the false
representation, and the cause of the misrepresentation was somethino
under the contol of the appellant and for which it was responsible bv

the terms of the contract itself,



ast271lizhac that the acnellant could not

chAaw Sk e ner mealigene o f camgired be Dearhans the mask concise
‘ Termme ameR s pvie b e Da i Ba ks e beskimany Fhat ab Fhe time h
ctirre ) Fre Teocrrw Toand Caramonen F

.

the on’v tring he knew about Westcor
crodts o orincinals wars "L 0 b ot rhes 2aid Ehey had S284,000." (T,
TONCTIIRTON

Considerina all nf the evidence presented at tria! and viewi
it in a light most favorarle to the respondents reveals more than sub
stantial support far each nf the fipdipgs made hy the trial court whic
are attacked ‘n thig 3ppea’. Fuer if cyhstantial evidence had not ber
presented, the appellant =+21n" 2 have heen defaulted before trial for
its unexplained failure to file an answer for over five months after i:
was served. Tt should also have heen found separately liable for
neagligent misrepresentation. <Since the Court committed no error, or
its errors were harmless, or rhe errors it committed were in not find-
ing the appellant liable to the respondents on other grounds, the
iudgment entered hv the court below should bhe affirmed in all respect
and respondents should be awarded their costs and attornev's fees
incurred in this appea’.

DATED this 13th dav of April, 1984,
/

.
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ATTARNEYS FOR RESPONDENTS
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