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STATE OF UTAH

ROcfl CokbETT, KELTH GURR and
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Vs . No. 19225
LEE A, FITZCERALD, HELEN FITZGERALD,

fllls wite, PERRY G. FITZGERALD and
CAROLYN FITZGERALD, his wife,

Defendants and
Respondents.
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BRIEF OF DEFENDANTS- RESPONDENTS
LEE A. AND HELEN FITZGERALD

NATURE OF THE CASE

This 1s an action by plaintiffs-appellants as buyers
under a4 series of contractual agreements with the defendants-
respondents, fl,ee A. and Helen Fitzgerald, wherein plaintiffs-
appellants sought to have the trial court order specific per-

tormanc= ot the contracts and agreements, or in the alter-

native . to award damages. Defendants-respondents herein, Lee
P11 3-rald and Helen Fitzgerald, brought a Counterclain
Cv g 7 1 Jdelermination that rthe plaintiffs-appellants had

bteached their contractual obligations under the various con-

itacte snd terminating any interest of plaintiffs-appellants



ments.
DISPOSITION (0 COF Low-k COURT
The trial coufr: rul=d hat o plaintiffs-appellants
had failed to perform under i~ sy 1s/7 contract and the
September 1977 option and 27 i=d1 ~ p47 a2 note for the balance
of the August 1377 purchase. The trial sourt terminated all

further 1interest of the plalntiifs appeliants in the pr»o
perties described in the May 19J/7 c¢ontractt and September 1977
option, but it awarded rne plainiitfs appellants a money judyg-
ment for the amount by whicnh plaintiffs appellants had made
payment in excess of the wvalue of the properties deeded to
plaintiffs-appellants prior to¢ the commeacement of action.
After defendants respondents'., Lee A. Fitzgerald and
Helen Fitzgerald, counsel submitted propcsed Findings of Facet,
Conclusions of Law and Judgment to th2 trial court, plaintiffs-
appellants filed an OBJECTION 1o, owr IN THE ALTERNATIVE, A
MOTION TO ALTER OR AMEND ThE FINDINGS ¢ FACT AND CONCLUSTONS
OF LAW AND JUDGMENT OF LEE A. FiIT7GURALD (R. 759-761), and a
MOTION FOR NEW TRIAL (R. /62 764) iihinriffs Appellants also

filed a Notice of Appeal (R. 767 ‘68).

The trial court signed rh» *+igadings of Fact, Concla
sions ot Law and Judgment (R. 77% 802i =n June 25, 1982. an
July 13, 1982, plaintiffs-appellants filed a WITHDRAWAL OF

MOTION FOR NEW TRIAL (R. 808-809) aad 1 WITHDRAWAL OF PLAIN



B THOMN AND MG LON TO ALTER OR AMEND FINDINGS OF FACT
LI O LUS TONS  or AW AND S TUDGMENT  OF  LELAND A, FITZGERALD
. B10 Bll). onoJuly 13, 1982, plaintiffs-appellants filed a
second Notice of Appeal ro the Utah Supreme Court (R. 812-813)
~n the issues raised in the trial.

This Court dismissed the appeals with prejudice by
its ruling on the lst day of November, 1982 in Case Nos. 18529
snd 18594, A copy of said ruling is attached herein as Exhi-
bir 1.

Defendants Respondents, Perry and Carolyn Fitzgerald,
bL,rought an Order to Show Cause adainst the plaintiffs-appel-
fants pertaining to the judgment rendered against plaintiffs-
appellants and in favor of Perry and Carolyn Fitzgerald (R.
421-823). The trial court held hearings upon said Order to
show Cause on the 26th day of November, 1982 (R. 840), the 6th
day of January. 1983 (R. 864 865), the 20th day of January,
1983, and the lst day of February. 1983 (R. 919-920).

pefendants respondents, Lee A. Fitzgerald and Helen
tirzgerald, were not served with any pleadiags pertaining to
4ny of said hearings subsequent to the dismissal by the Su-
preme Court of the plaintiffs-appellants' appeal, but appeared
it counsel on hearings noticed up by the trial court for the
Juth day ot January, 1983 (R. 865) and February 1, 1983.

The trial court entered an Order and Judgment (R.

w29 933) denying any relief to the plaintiffs-appelllants as



against defentss- . Ca ‘ . .

Fitzgerald. | T A . ' e e ) gnent
entered agattsi L S O . - S sd TN taver

Perry titzgerald ani aralyn Fit e sl Lo heir Counterclaim,
amending the sald Jadguent frow a0t ot restoratlion ot

assets to a money judgment.
Plaintitrs-Appellants tiled 3 third Notlce of Appeal

(R. 940-941) on May 18, 1923 a5 Cawe No.o 19.22%,

RELIEF

SOUGHT ON_ APPEAL

Defendants Respondents, Lee A, Filtegerald and Helen
Fitzgerald, a3k Lo have the Aappedai tiled in this mattec on the
18th day of May, 1983 (k. 940 94),), declared to be null and
vold and dismissed for the reason that the matters were pre-
viously determined adverse to the plalntitfs-appellants in the
first appeal ot rhis matter, and teo hold that rthe matter 13
governed by the principles of res Sudicata and the law of the
case.

In the alternative, .let.ndants regpondents, Lee A
Fitzgerald and tlelen Fitzgerald, =-ek ., have thig Court rule
that the decision rendered by the 131 —ourt on the 25rh day
of June, 1982 should be attirmed o ey tully supportead by

the evidence and the law.

SYATEMENT OF FACTY

Plaintit{s Appellants’ SPatement ot Factis n the



B BN Mol g i i+ mixture of the f4acts inter-
R Cotidht mosl tavoratle to o rthe positieon rhat plain
rirt s appeliants wish rhis Court ro follow and not in a light
faverable to o rhe sustaining ot the trial court's rulings. The
Stadement ot Facts 15 in large part unreferenced and does not
meet the requirements of prior rulings of this Court on appeal
that tactual determinations must be viewed to determine if
there 1s adequate evidentiary support to sustain the trial
court's determination.

These defendants respondents do not accept the State-
mont ot Facrts presented by the plaintiffs-appellants, and in
acenrdance  with Rule 75(p)(2), these defendants-respondents
submit the following Statement of Facts.

Detendants Respondents, Lee A. Fitzgerald and Helen

Fitzgerald, are the owners of 1interest 1in 1land 1in Cedar

Yalley, Utah County, comprising over 15,000 acres. (R.
495:15-19; 100L:8-13; Ex. 2). Those acquisitions by defen-
dants respondents, Lee A, Fitzgerald and Helen Fitzgerald,
were obtained from purchases from a variety of sources: one

purchase of 12,940 acres was obtained from a purchase from

lvi~hard [. McKinney, telen McKinney Stassi, and Johnell Mc-

Py Ynarka o (Ex Nos ] and .;; another parcel was obtained
frem Fern Loveless (Ex. Mo. »3):; and another quantity was
abiailned trom Robert Clyde (R. 995:15-19). On February 1,
[T those  defendants respondents entered 1into an  Earnest



Money Recelpl a

relth sure dba Uta an Lo LR L o enced 1n Later
carts of this Briet L A Voo S r e et wWas o appatl
ently destroyed and orn.y o pholocouvy, ot gely illegible, on
tered as EX. 4 was preseat-d Lo the Loid4l codrt. An earnest

noney deposit ot $10,000. 0. wWais Jiven gt earnest money al the
time of the executlon ! Lhat agreement . (Iestimony of Keith
Gurrc, R. 122:14-18; Tew:i:m .oy »of Boyd Jerbett, R. 1194:4 15,
119511 22, Ll36:18 20, it Earnest Money required a  pay

ment ot $L0O0,000.00 or Apri. L, 1977 and $100,000.00 payable
on June 1, 1977. IL contdined o provis:  n ~hat 1f the seller
has to borrow $100,000.00 on April lst agailnst the property,
he would exrend the time for payment date to May lst and July
1st ot the respective $100,000.00 payments. On April L1, 1977,
the uncontroverted evidence 15 that no $100,000.00 payment was
made., nor were there funds avallable (Testimony of Lee Fitz-
gerald; R. 1250:23 30; 12%1:1-18; Ex. 1, ledger s3heet of
valley Title). The testimony ot Boyd Corbett was rthat after
the $10.000.00 down paym=ni 50 the earnes! money, all payments

were channeled with valley Tirtle in Prove, Utah (Testimony of

Boyd Corbett, R. 1199:23 ./6). At rthe concludion of the grace
period, May 1, 1977, the amoeunt ot $100,900.00 due under the
earnest money was not paid. (. Testimony ot Boyd Corbett

R. L11l93:18-20). on or about May 1. 12//, Lee A, Fltzgerald

met with Kelth Gurr at the Driaper Starte Rank for the payment



Lloo, 000 00 on the representation of Keith Gurrc that the
[ooa a0t 00 funds were belng transmitted that day to the bank
[ such payment. (k. 1251:19- 30; 1252:1-25; 1253:1-19).
Atter walting most of one business day and a part of the next
business day, Keith Gurr informed Lee A. Fitzgerald that since
they had not been able to make the $100,000.00 payment, Lee A.
Fitzgerald should keep the $10,000.00 earnest money deposit
4and Tthe Earnest Money Receipt and Offer to Purchase of Febru-
ary 1, 1977 (Ex. 4) explred by 1its own terms. (Testimony of
lLLee A Fitzgerald, R. 12%2:1 25; 125371-19)
On or about May 13, 1977, these defendants-respon-
dents, Lee A. Fitzgerald and Helen Fitzgerald, entered into a
Uniform Real Estate Contract with G. Boyd Corbett and Keith L.
gurr (Ex. 3) for the sale to Corbett and Gurr of 3140 acres,
being a part of the land described in Exhibit 4. (Testimony
uof Lee A. Fitzgerald, R. 125%:11-17). That Uniform Real
tstate Contract required a payment of $136,000.00 cash and
innual payments thereafter and provided for the transfer of
titic to 380 acres at the time of closing described as the
West nal{ of Section 33, T7S, R2W, and the Northeast quarter
‘1 V'he Northeast quarter and the North half of the Southeast
|iai'er ot the Northeast qguarter of Section 10, T8S, R2ZW as
Lthown in the Addendum to the contract (Ex. 3, page 4). The
~lossing for the Uniform Real Estate Contract (Exhibit 3) dated

May 13, 1977 is hereinafter referred to as the May 1977 con-



tract. The closing i ae o : [T b S
was dated June Y, 147 Aoihee e Colesing, the buyers
were to have made payment to Llhe Jelcncanla respondents, oo
A. Fitzgerald and ielen =~itzgeraid 5t f) e, 000,00 and 2uivers
were to obtain title to "pbe HU acros tlowever, on CLhe Jate
of closing, the buyers intovrmed Mr. Fitzgeraid that they did
not have the $136,000.00 and represented 'hat they would need
a 30 day note on $62,%%%. 00 of sald down puayment (Ex. b: Clos
ing Sellers Statement, Ex . 34 . The balance of the
$136,000.00 was to have been naild abt rne tLime of c¢closing bur
was not paild al that tilme. on August 24, 137/ buyers made the
first payment to the Fitzgeralds under the cuntract. (A Check
from Valley Title Ex. 25 as shown on the Valley Title ledger
sheers, Ex. 543}. Another payment ot $34.483.00 was paird on
September 2, 1977. The promissory nors {(kEx. %) dated June /,
1977 for $62,556.00 1in accordance wWith the closing statement
(Ex. 34) was not paid on July 15, 19/%7, 1ts due date.

In August 1977, les A, Fiizgerald and Helen itz
gerald sold cCorbett and Curr a parcel ot 320 acras. AT the
time of c¢losing as shown by the <.ooing otatement (Ex. 36),
Corbett and Gurr did not have sdabtil - teut [n.dn Lo make paymeot
of the entire purchase price snd ja, 000 Wwan made o e AL
Fitzgerald of $31.86l.50 {(kEx. {0, unl ‘.uyer, oxecuted a prom
issory note for $3,.840.00. (Testimnny ot Joyce  Clark, K.

1091:9-30, 1092:1-6). on Seprtember Y. Y7/, Lee AL Fitzgerald



Firogeral) enrered into a1 Uniform Real Estate Con-
cyect o Wwithn plainniffs appellants, Corbett and Gurr, for an
crlirional 2629 Aacres (EX. 69).

At the same time as the execution of the September 7,
./ Uniform Real Estate Contract, Lece A. Fitzgerald and Helen
“i1tzgerald granted to the plaintiffs-appellants, Corbett and
jurr, an option to purchase an additional 6368 acres (Ex. 6).
‘e oprion was exercisable January 15, 1978.

AU the time of the execution of the September 1977

~nfract and the September 7, 1977 option, the promissory

wote, still unpaid as a part of the down payment on the May

.37/ contract, was renewed (Ex. ©56) 1including accrued 1in-
rerest. The new note being in the principal amount of
$o3,936.51., The note still unpaid for $3,840.00 remaining on

e August sale of 320 acres was renewed in the amount of

Li,456 .00, including accrued interest. Both of the promissory
nntes were made payable on or before January 2, 1978.

on January 2, 1978 neither promissory note was paid

1 hough demands for payment were made on the escrow agent,

e Clark ar Valley Title Company.

on January 15, 19/8 tne exercise date of the option

s ed Geplember 7. 1977 (Ex. 6), no tender of the

$100,000.00 payment was made either by Corbett and Gurr or by

Lo oserow agent. Joyce Clark at Valley Title (R. 1044:28-30,

(R RS B 1280:16 30, testimony of Joyce <Clark). Shortly



after January 165, 19764, toee 0 Pvogerala s communliceated with
Joyce Clark o se& 1L the &1 oo w06 waun fhere for rhe ex
ercise of the option und was intormed That 1t was not. He
rhen asked if there wece sulticient funds in the escrow to
make payment of the $63,000.00 not~ (Ex. %6) and was informed
by Joyce Clsrk there was not (R. 1280 1281). He then asked if
there were sufficient funds to pay the $3,856.00 note (EX. 5%5)
and was 1nformed by Joyce thal she could not make payment
without authorization from Corbetr and Gurr.

Oon March 6, 1978, plaintifts-appellants, doing busi-
ness as Utah Ranchlands, entered into a Uniform Real Estate
Contract with Perry G. and Carolyn fitzgerald (Ex. 8). That
Uniform Real Estate Contract 1included 2240 acres of the pro-
perty purchased by Corbett and Gucr under the May 1977 con-
tract (Ex. 3).

When the annual payment due under the May 1977 con-
tract was not paild on June 1, 1978, Lee Fitzgerald sent a
demand letter to the plaintifis tor the payment on June 29,
1978 (Ex. 51).

Although 1t was past the yrace perind provided under
the May 1977 contract, on July L0 1974 and an exlended meet
ing was held at the offices of WValley Title with Corbett and
Gurr and Lee A. Fltzgerald. Dunring that meeting Lee A, Fitz-
gerald made demands for the payment of tThe 3nnual payment

before he would release any additional ground. Corbett and

. 10-



ot di1id not tender funds for the annual payment of principal
wiohoaccrued interest at saild meeting. (R. 1111:1-20). The
Lecords of Valley Title show that there were not sufficient
funds in Valley Title on July 10, 1978 to make the payment
(EX. 5S4, page 4). on July 21, 1978 plaintiffs made a demand
upon defendants-respondents, Lee A. Fitzgerald and telen Fitz-
gerald, for a credit of $10,000.00 that had been the eanest
money on the February 1, 1977 earnest money contract, and also
made a demand for conveyance of 390 acres as a condition of
their payment of the annual payment under the May 1977 con-
tract (Ex. 17, Letter from Valley Title with attached letter
from Corbett and Gurr).

on July 31, 1978, Lee A. Fitzgerald sent a letter to
Corbett and Gurr offering to rewrite the original May 1977
contract on the original terms provided they could make pay-
ment within five days. (EX. 52).

Oon January 15. 1979 Lee A. Fitzgerald again offered
to rewrite the May 1977 contract for 3140 acres on the origi-
nal terms provided they would make payment within five days.
(Ex. 53). Oon January 16, 1979, Lee A. Fitzgerald and Helen
i1tzgerald recorded a Notice of Termination of the May 1977

sntract and sent notice to Corbett and Gurr of termination
(Fx. 64).
No further payments were paid by Corbett and Gurr on

rhe May 1977 contract and no payments Were ever paid on the

S11-



September 19/ 7 LT L o ) o .
torm Real kEgrate oo G . Sl embier L
(EX. 6%) was in fall o1 T TR e ent and o

part ot the litilgation

ARSUMENT

COINT o

THE APPEAL FIULLED HERRIN VIOLATES  THE  [RINCIPLES  OF
RES JUDICATA AND  UHE  LAW  oF TR CACY  AND S SHOULD  BRE
DIoMISSED.

on February 9. o and 1, 19s2, trial was held in
this action. On May 4, tudz dge J0 Kola:r: Bullock filed his
Memurandum Decision. LR c4) . Plaitntiti (s appellants pre

maturely filed an OBJECi:ON 'LO, OKR 1N Tt ALTERNATIVE, A
MOTION T0O ALTER OR AMEND Tl FINDINGS oF FACT AND CONCLUSTONS
OF LAW AND JUDGMENT (K. /»43 anl a2 MOULION YOR NEW TRIAL (R.
762) on June 4. 198: priot ‘o ‘he Fiadings or Conclnsions
being executed and tlled. Then on June 16, 1982 betfore the
trial court had ruled on the poodiag mo!ions or o entered U

Findings and Conclusichns, plaratitts ppeliaris tiled thelr

Notice of Appeal. (R. 767,

on June 29, L4A. TR Vrpogg curt ot dod pt Faradinogs
of rFact and Conclusions f Law~ gl 0 d et (R. 778, a4
Plalntiffs-appeilants wirhdrew Their Moo Fok NEW TRIAL and
OBJECTION TO, OR 1N CI'HE  ALLEKNAT IV, NooMelEoN T AL E R Gl

12-



! s SR EACTE AND CONCLUSTONS OoF AW AND JUDGMENT

R TS R coeond Notioe  of Appeal on July 13, 1982. (R.
HOH L W L, ey

e November 1, 14982 the Court dismissed that appeal

“ith preindice. (R. B17). At that point, rthe judgment ren-

dored by the trial court became final.
I'he matter was brought before the trial court on
Perry 50 and Carolyn S, Filtzgerald's Order to Show Cause for
cntorcement of  fhe judgment rendered in their behalf against
plaintitffs appellants. At that proceeding, plaintiffs-appel-
lants took issue with the Jjudgment previously entered by the
PLial o Contt. The rtrial court continued the matter to allow
+laintiffs appellants to file appropriate pledings to bring
‘e matrer before the trial court. (R. 840). No pleadings
sere filed.  The trial court in its Minute Entry dated January
L, 19R”d srared it would hear arguments on January 20, 1983
CEATer cuanged ta February 1, 1983) on whether the trial court
honid amend the Judgment on its own initiative. (R. 865).
Alotne hearing held on February 1, 1983, plaintiffs-appellants
cuted o detendants respondents a document entitled "Memo-

Lol ot Correcting and/or Amended Judgment Leland

It proceeding before the trial court on February 1,

iM% wau improper and not brought in accordance with the Utah

Lales ot Civil Procedure. These defendants respondents ob-

13-
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’

creder  Hule L00b, must be made within
o7 e judgment was entered. Th2 judgment

oY, 1582, and plalntiffs-appellants did

the 3ssue asking for an amendment of the judgment

vrder Lo Show Cause hearing on November 26, 1982.

Eveun rhougn the trial court was without jurisdiction

eutertain such a morion at the request of plaintiffs-appel-

Lants on the February 1, 1983 proceeding, it entered, of its
40 lnitiative, an Order and Judgment clarifying its prior
nidgment and in paragraph 1 therein declined to alter or amend
T previous judgment 4s to these defendants- respondents. (R.
IR

Plaintiffs-appellants filed the present appeal on or
abodt May 18, 1983, ostensibly from the trial court's Order

and Judgment refusing to alter or amend the previous judgment.

of

i he

.

A.

The Judgment Entered June 29, 1982 Is The
Law Of The Case And Is Res Judicata As To

This Appeal.

Utah Courts have recognized the doctrine of the law

case as edarly as 1896. In the leading Utah decision on

i'rinciple of "law of the case" the Court held at page 364:

. where an appellate court dipsoses of
the entire case by directing just what
judgment shall be enterad, then the case is
finaliy Jdicposed of, and no new 1ssues can
be raissd, and the only thing that can be
determined on another appeal 1is whether the
trial court has followed nhose directions.

e Bank v. Crus, 8L P.2d 359, 95 Utah 320 (1938).




When iLhe o [ j ; el owin g
judice and remyied T R P b i e st e |y
directed "hat Cour L DR Wi Cotpmeent Shatd e enterod”
being the June 29 VOB i gme e oty appealable 1ssue
left is whether ihe trial court 1ollowed ihis Courct's direc
tion.

But the Docketing Srarement tiled on this appeal
provides in parajraph 5 rhiat rhe issues proesented on appeal 1
"whether or not the Coutt =2rred in the application »f the law
to the facts presented (o it at trial”. This appeal cannot
now determine this 1ssue of whether rihe rrial court erred in
its prior decision.

Furthermore, the 1lscue presented for consideration in
this appeal 1is idential to the 1issue raised in the prior
appeal. In paraqraph 8 of plaintiits appellants' Docketing
Statement in tne previous 4appeal (18529 and 18%94), they
stated the 1ssue presented i ot Ippeal wac 'wherher or not
the court erred i1n the applicataicr of the law relaring to the

facts presented to it at tria

In Helper Stalte Faak tihve oot held:
e 15 a  weli cuoablist g RINEE SL this
jurisdiction as well 30 S0 5 malorily ot
other jurisdicrions, that  yhere e ies
tions of P RTY B B s 1l same the
decision ot the .t appesl, whether right

or wrong, becomes the law of the case on
the second appeal and 15 bindiang as well on
the parries Lo the action, Lhe trial court,
and the appellate court, (Fmphaclis added)

1d. at 36l.
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oo oW Neld oo this case and the 1ssue on appeal is

- Yoeretore,  the decision in the f(irst appeal is
Graitiie) oon rals Court. It is respectfully submitted that this
st oshould dismiss plaintiffs appellants' appeal and affirm
Lo Judygment ot June 29, 1982,  As held in Prudential Federal
Savangs o s hoan Ass'n._ v, St. Paul Ins. Cos., 22 Utah 24 70,

ann Pozd /24 (1968

. the present so-called appeal is
abortive and 1s more in the nature of a
belated petition for rehearing, after a
previous appeal. . . . in both of which
events the problems involved here were
~anvassed and resolved.

CiLoan /L.

See  also Gammon v. Federated Milk Products Ass'n,

fne., L4 Unan 2d 383, P.2d 402 (1Y63) and Davis v, Payne and

say, lnc.. Lz Urah 2d 107, 363 P.2d 498 (1961).
The <ourt should conclude that plaintiffs-appellants'
ytromp! to resurrect this appeal 1is improper. To hold other-

41 would open the door to an endless stream of litigation in

' P 1ot iun by a3 dissatisfied party. The parcty could
Caply move  the trial court at any time o re-examine 1its
IR RRLTRE gdensibly  nnder Rule 60(a) Utah Rules of Civil

.1 rnon appeal the issues ralsed at trial of the

e e ©ourt expressed this concern in Krantz v. Rio
ande Rallway Co., 13 Utah 1 (1896). In that case the appel-

{ o attempred to appeal the Jjudgment entered as a result of

S17-



the  Jourt

trial. The ot

: \ ! Cloeptoent el by
I : Lo U e dat e
ot (R AR A Lo sustarned;
and Lo : v cdane e with
authoryoy ot B inded on Teason amd
justice [ ot e s s lve appeals were
illowed n e Canaee fate ot the record,

there we [ STERY R R lirigation and

appeals, A S themncvelves  oould  be

tarned tota fastrnmenio o!f injustice by 4an
phacis addoed;

obstinatc it igani
Id. at 4
B. Any Appeal The order And Judgment Of April
20, 1983 Ig
i1 the o " Tetermined  rha "t trial court  had
jurisdiciion to  consider  plalatitts anpollants’ request  to

correct 1tls judgment 1w the hearing on February 1, 1983, then

arguably plalntiffs appellants ounld appeal the decision not

to correct the judgment. But  plaintifts appellants s HBrilef

S3eooan issus with fthat rul

! [VESE SR S W R

and Locketling Staltemnenf

Wit the troal oconrts decislon of

ing, tather they faxe ®.sun

June 29, 1982

[n Moulton v. wtabrfs, rco Hirgh I S PoZd any (Lydlg

the Court held an wvrder Jdeuyicg datron T correct or  amend
the  judgmear was 40 srder oot o thnaiiy vy s ta
obtain review ol the ©aoge appeo. w0 5 Bade Drom The e igi
nal judgment. Plainrifis appoi s L oappeal that  judgment

and that appeal was diomissed wi'h oo badieoe, Mo appeal lies



verrloesHs opinion and Judgment confirming the
I Ly i The  previouns  judgment . Defendants respondents,
Ao Fitegerald and flelen Fitzgerald, request that the issue
i by this appeal as betwecen these defendants respondents
ind plalntiffs appellants should be dismissed.
POINT II
THE PLAINTIFFS APPHELLANTS HAVING RECEIVED PAYMENT OF
Mk JUDGMENT ENTERED IN THEIR FAVOR AND AGAINST 7THE
DEFENDANTS RESPONDENTS, LEE A. FITZGERALD AND HELEN
A, FUITZGERALD, DEFEATS PLAINTIFEFS APPELLANTS' CLAIMED
RIGHT OF APPEAL.
Paragraph 1 of the Jjudgment rendered by the trial
court  (R. /95-800) awards to the plaintiffs-appellants a
ludyment against the defendants-respondents, Lee A. Fitzgerald
ard tlelen Fitzgerald, in the amount of $4709.96. The release
of  that Jjudgment was executed on the 28th day of Septenmber,
19342 by Utah Ranch Lands. Boyd Corbett and Keith Gurr and
icknowledged and filed with the Clerk of the Court on October
4, 1982 (R. 820).
The Supreme Court of the State of Utah, so far as
i< writer has been able to determine, has spoken only once

4t 'he acceptance of the benetfits of a judgment as it relates

si appeal. tn Otrenhiemer, et al._v. Mountain States Supply

S Uvale 190, 188 PLolll7 (1920) the Utah Court at page
{41 said Lhat where a party recovering a judgment accepts the
sneilts tnereof voluntarily and knowing the facts, he is

“ohopped to afterwards reverse the judgment or decree on

19-



error.

[he ~ane o [ 1
an dcticn aocepr g S . .
thereby walves hiw gt o L e hgment r oy Lewend o,
appeal. The Caourt s a0 S T i bt Tt toind e s
AL R.2D L53 Ly the e tor "Ral 1 patly Desoverindg d adgment

al  the trial court level by accep!ting the benefits ot the
judgment walves his rilght ©n apreal trom satd judgment

The appeal erein mas

POINT 111

THE  JUDGMENT  ob Tk VRIAL  TOURYT  GUNDRRED  TUNE 25,

L9822 WAL PREDLUATEL fpon ALEQUNTE AND COMPRETREN [
TEST IMONY .

A.

_Receipt And_ _Otfer To Purchase
/4. Ahe Findings,
f .

fy L, 19 .
. Judgment ©f  The Trial

Were

The tirst fransacstlion  bLetween plaintifts 10d the

defendants, Lee AL parzgerald and felen Pitzgeratd, occorred

on February 1, A Test imeny ot Bayd VS SOTER N k.
1138:4 21, btx. 4. The Farnest Money deposit paid on that
agrecnent was $10,000.00, rald Febouvary L0 1977, (Tt imony

of Boyd Corbetrt, K. 1l94:4 9. Bripsaent r ot he rermy Lo
Earnest Money Ayreement $i00, o, '~ ' e N

L1977, with a provision ino Lhe Esracest Moncy Agroement Uhat b
Mr. Fitzgerald needed to boeorsw on "l o cperty LRt the April

st paymenl would be pard on Miy ) S el the duns Tat

20-



T . P S (k. 4, line 7234, All
o Money deposit were paild through
L e iheny ot Boyd Cocrbernt, k. 1941le 23
cnooAprito 1, 19// Corbett and Gurr had approximately
Lm0 held in 25T OW at Valley Title Co. (R.
RTINS I By May 1st, there was no $100,700.00 either at
valiey Vitle (Ex. 54, ir shows there were only $4,122.97 in
Phooenorow 0ol that dace), nor nad it been pald to Mr. Fitz-
joratld (testimony of Boyd Corbett, R. 11%6:8-12). No addi-
RN runds were  paid  to defendants respondents, l.Lee A.
Sitegerald and tlelen Fltzgerald. The only money paid upoa the
At oast Money was the $10,000.00 Earnest Money deposit.

Tesrimony of Boyd Corbett, 1196:18 20: Testimony of Lee A.

Flzgerald, R. 1251:12-18). Shortly after May 1, 1977, Mr.
Fitugerald met with Mr. Gurr at the Draper State Bank.
clestimony of Lee A, Fitzgerald, R. 1251:19-24). The purpose
JU Lhay meetinyg was o recelve the $100,000.00 required by

Sxrna bl to be paid on or before May lst. {Testimony of Lee
Aol zgerand, Beol2s2il o 12). The purpose for being at the
Lol i g wWas o because Mr. o wsurr had advised Mc. Fitzgerald that
e wan money siupposed 1o be dellivered to the bank to be

U i he payment of 0 rnes F100,000.00 (BR.1253:13-30). The
lowing day, Mr. Firtzgerald again went and met with Mr. Gurre
it braper State Bank (R. 125%4:1-4). Afrer waiting until

sl lwos or three o'clock 1n the atternoon, 4 conversation



ensucd 16 whiiod . . - o

Fitzgerald nad o o EE . ; Cape ot g et P oy
Corbett and 1UL ! Lo . P o odie hs
$100,000.00. Hoeo satd M Faoograd QL ween the $10.000.00
earnest mo ey den eat [EA ERS UREAPER I e contract (R.

1254:5 19).

The trial o<oar made Findings nambers 2 i oand the
first sentence ot mindinyg 4. “opclosions ot Law number 23 and
Judgmentl paragraph I, Such Findings, Conclusions and Judgment
were pradicated upon tne exibits and restiaony primarily trom
Lhe moulhis ol “he plaintitfs appellants and tully support the
judgment rendered.

The testimony ot the plaintifls appellants rhemselves
verifies that atter rthoe eadarnes! money deposit there was 0o
subsequent payment nor “ender ot payment on the PFebruary 1,
197/ contract. The Findiogs, cdoneilusions and Judgmenl ot tne
trial court wera (u.ly supported Ly he cvidonce,

B. The ‘initorm Keal KHetatce Contract Dared May 13,

1977, e Fradangs, oo iusions  And Judgment Of
rhe Trial Couch Were “orpect.

After rthe meer g 30 P raper Urate Bank later in
May, 19/7, the plaicritia appeiian: s aced Mp L Tt ogoeralid
while he was wWorking oo hio foaim b by ol ey and ronented

the opportunity ' bLuy  approximato /o o 000 scres from him.

(Testimony of Tee A Fltrgersid, 1. _ont w27, They nedo
tiated for the sdaie ot 4,140 4o i 0 purchaue price ot
$150.00 per aCre. CUos T lmony ot e A Pt ogerald, R.



T I thuose negotiations, the pacties

! Gt head FHorate Cont'ract oon May 13, 1977

o P en O S S O L2500l 1/, In rthat negotia
oM. it ogecald reqaired $136,000.00 as down paymenl on
e urchane bt 114 agree to reduce the price from

S nmn 9 T $461,000.00 to give Corbett and Gurr credit for
Cne BRI, 500000 earnest money paid on the February 1, 1977
“armest Money kecelprt oand Offer to Purchase. (Testimony of
s AL Fitzgerald, R.O12959:20-30, 125%6:2-6, 1257:17-30). The
May L+, 1977 Unitorm Real Kstate Contract (Ex. 3) was handled
y ciosing through Valley Title. (Ex. 34). The contract
cpatreed 0 Jdown payment ot $136,000.00. With regard to the
cayments on that contract, they were handled through Valley
A T (Testimony of Joyce Clark: R. 1032:4-7). The <losing
raroment was prepared by Valley Title. (Ex. 34, testimony of
Ty e clark, R. 1080:8- 20) . The first payment on the
[l in, a0, 00 down payment required under the contract was paid

Moh valley Titte on August 24, 1977 in the amount of

oo s g0 (EX. 25; Testimony of Joyce Clark, R.
R Al the Time ot the closing, the plaintiffs-appel-
o st o nnable te pay $136,000.00 requirted by the contract
IR Lyt sgerald aceopted a0 promissory note (Ex. 5. R.

v/ 11y in the amount ot $62,556.00 payable July 15, 1977.
s imony  of  Lee AL Fitzgerald., R. 1006:30, 1007:1 8). The

G tatement  (Ex. 34) showed that a balance to close, 1in

23-



addition .o a0 . ' .

down payment was : Sy . | [T
escrow tee ot His oo, . S . L sl 0 DAyt e e
made to the seilers o cloooe o0 D 0 ah iy Al o lesing,  ao

such paymenr was mide and oo poavients were recelved by Lece Al

Fitzgerald unlil the August 24, 2/ payment of  $30,000.00.

(Ex. 25, testimony of o oy~ o larik oiaBiile 24 . A payment
of $34,483.13 on oe2prenLer Codydd LEx. Ies Testimony ot Juyce
Clark, R. 1082:12 24 e b1, w /0 m0 1 shown on Bxhibit 29

as that portion appllcible from Exhlblr 29 1o the May 1977
contract (K. 1083, vestimony of Joy-se lark, R, 1o83:lo 24)
and the @scrow oo smd cercordiag e shown oon bne closing
statement. (EX. 34, testimony of Jayce <lark, R. 1084:10 22).

on September 2, 137/ the 1aist of any payments pald as

a part of the down payment of the May 137/ contract (Ex. 3)

was disbursed as Fxhibir 28 an amount of $193.3/. (Testimony

of Joyce <Clark, k. 1634127 30, i0B5:1 14). A recapitulation
of the down paymenl monies (lUesiimony of  Loee AL Fitzgerald,
Ex. 65, R. 1294:1 .., shows thi'  ti onlire 4amonnt  pald  as
down payment on  the May 13/ gl way Bled, oS %), nor
$136,000.00 as roequirad by b KR ORT Phever e less,  the
Fitzgeralds mads no obLje oo o R P dng e oW oy
ment on the contract. No v bt poaymest f s wierar ever pdaidl oon
that contracet. (TesLimony ot L AL Fitogerald, .

24



eoChark, RLoLUdRIl B L

[F oo/, rthe promissory nobte given  in

S sl ot heen patd. {(Testimony of Joyce

Vo g AR R In rconnection with the c¢losing of
IR INEN ransact lon v September 7, 1977 {Uniform Real Estate

Blracr; BX. 6Y), rhe promissory note (Ex. %) given as part

bt rin-  doawn payment tor the May 197/ contract was renewed
Cocoadiay the dnterest in a new promissory note. (Kxs. 38,
s Postimany ot Joyce Clark, R. 1097:26 30). The note was
i Lo AoJaanuacy 2, 1978, (Testimony of Joyce Clarck, R.
R R The renewed amount was tor $63,936.51 (Ex. 56).
fne aote was o never  paid. (Testimony of Joyce Clark, R.
Panst L o9y

AU tre time of the closing on the May 1977 contract,
oo AL Fitzgerald and telen Filtzgerald delivered a Warranty

sl <%, 39) tor 380 acres as required by the Uniform Real

Sttt oantract. (x. 3, par. <0 on page 4; testimony of
v Clark, R tuyd:lg 30). Although., as shown above, the
gecai s dld not receive  4ny of the down payment money

Gl Agneto2a, 1wi/, rthey did execute and deliver the deed

0 R PR o ane /. 197/ which was ctecorded on the
L Sy 9, testimony of Joyce Clark, R.
i b, Lloui 20 g Al the lime of the closing on the May

L Lntract, there was in the escrow account for Corbett and

0o yalley ritle $115,800.00 (Kx. 54), but Corbett and

25-



surr drd e [
gqeratds s SEREE RN '
Lestimony ot ooy oo o

AL The e . ' R NI RNt
Real Zetate Jontoas o . s Ml Lt ifat Loy,
there was 10 W Tt ¢ et ind surro gt Wairley
Title $67,627. 20 o Wit h Vil oy Frite Jisbursed
$62.440.00 as the Jown payned TR S cpirember L9777 contract,
leaving a balance 1 "l on W oot R s/ . AU that
time, they rtenewed o Lo Ty el iy 1 Connect lon
wllt rhee ay 12 SIS Y et Lteny o 3t doyee Jlark, R
110o2:17 30, liu3:1 4.,. A1tk | R i ldated Lt aremenr
of the escrow accounts ot T hoets il osurr owith o Jalley Title
arranged chronoclioglcaily osnd 1o 46 exhibit sub:tituted for
Exnibit 10. {(Tesrimony »f Joyee o lark, Q. Lan5 29 30,
l2g6:1-30, 1237:1 Lo I'he oxhiibit shows that on June /, 1977
rhe account bed FLo e S ¢ nee i, W e inad )0
the clesing o Thie =0 gy f Peeyilored Ly Rxtiibitoo b, the
May 197/ contract. [ oW T Y .o, the duae
date ot the Orlgineg! L Loty ! i U Lnount ot
$62,556 .00 (EX. 50 Thal Vi ooy oy b CAY, e Lo
Corbett and  Gurr Yl [ . RO t ot
PDLOomMiss ory note. v ; ' T, 1977 here wa
$111,956.50 in 1he o5 Dow A Lt ! Ly R, Gun Lo TR
25) was disbursed  aw a0 Lart . Wi i b e



I yiol R T due date on tne  renewed
; - " AL thg Phier o were aot o saftioient funds

LW o ccennt o pay Lile premlssory note. (Testimony

sy cChark, koo Liudr/ o oso, 1Llous:Ll o3y, on January lu, 1978
‘aliey Uitle only had $10,200.00 1n rthe escrow account. (Ex.
1, roeotimeny  of Juyoe Olark, R.O1105:12-29). The procedure
v salaey Uirle in ohandiilng thie payments was thal they would
LK the plalntitts appellants, Utah Ranch Lands', check and
At Tl Commercial  Security Bank and that would then

3 to g o Thnrough rthe clearing house, to braper Bank, back
“aroajh the clearing house and back to Valley Title betore
sy -onld  issue a Valley Title «¢heck in payment to Mrc.
Sitezacrald. (Testimony of Joyce Clark, R. 1107:46- 30,

ol o5, R. L109:25-29).

Afrter the down payment sebt rorth in the May 1977
tract o (Ex. 3), tne filrst annual installment was Lo have
vyosaid the lutoday ot June, 1978 (Paragraph 3, Ex. 3, with
ottty day drace period (Paradtapn 16, EX. 3). The June 1,
! it sliment was 4ot paid in accordance with the May 1977

I

v Gine w. 14w just prior to the expiration of the
" period under  rhe contract,  Lee Al Fitzgerald sent a
fmand letter  (Ex. H1) to the plaintiffs-appellants making
oyl tar payment of  that installment. (Testimony of Boyd

27



Corbett Ro loo oo i

Nomereling W T ! Do o] )
on June 30, At Whion oo EETE B ey el Wit Carbe s
and Gurrc at  the otly.oes st dalley  Iitie on o guly 1o, 1v/8
pertaining to the pasi duae Joae 30 1978 1nstallment . (Tewty
mony of Lee A. Fitzgersld, R Lol 30). That meeling was

called for the purpose «t Mr. Fitzyeraid providing Jdeeds tor
142 acres of Jround (o be reicased and CTorbett and Gurr to
make payment of the animal installment of  $16,600.00 plus
lnterest approximating $39,000.00, (lestimony of Lee AL
Fitzgerald, R. 1284:1 lo).

At that meeting, when Mr. Fitzgerald represen.ed that
he had the deeds to make the exchange, Mr. Corbett Kepl <hang
ing the subject matter o argue over whether or not they had
received c¢redit on the May 197/ contract tor the $10,000.00
down payment previously paid on the February lst earnest money
(Ex. 4). (Testimony of doyd Corbert, R. 1393:13 23; testimony
of Boyd Corbett, R. 1405%:27 30, 1406:6 10). buring rhe July
10th meeting, they had a greal deal »f disenssion and argument
over the $10,000.00 credit. However, by r'heir own festimony,
they had received the croedit (or the $1lu,000.00 by reducing
the contract price under rthe May 1977 onrg st hy $10,000 00,
(Testimony of Keith Gurr, k. 1228:.14 20). At the July 10th
meeting, no funds were pravided for Tthe sayment of the annual

installment and no tender of payment was made for rhat in



Crneny ot doyee Clark, R, 1llbil 20y, There
c Candls o beomeel Thal payment acceording to
R et Valley Title (kKx. 54). The tunds on haand
cetwen Mayo 19, 19y and August 22, 1978, by the records of
caliey Virle (EX. 34), shows that there was $27.278.36 in the
cseotow account, not sutficlent to meet the annual installment
ot 549,000,000, including interest.
ono July  3lst, Mr. Fitzgerald provided plain-
frtty appellants an opportunity to rewrite the May 1977 con-
Prack o on its origlnal terms provided the payment for the June
robolnstallment was paild within five days. (Ex. 52, testimony
tosoyd Corbett, R. 1200:17-24). Enough funds were deposited
o the escrow account on August 22, 1978 to bring it suffi-
vilent Lo meet that $39,000.00 payment. No further payments
were pald on the May 197/ contract and on January 15, 1979 Mr.
Fitzgerald mailed a Notice of Termination to Mr. Corbett and
Mr. Gurr. (Ex. %3, testimony of Boyd Corbett, R. 1200:28-30,
ool 4. On January Llb, 1979, Lee A. Fitzgerald and telen
Fit2gerald recorded in the office of the Utah County Recorder
s tice of Termination. (Ex. 64, testimony of Lee A. Fitz-
ferald, v 1293ty Loy,

e dnsne regarding performance under the May 1977

N ) L proaonmar ity 4 tactual dispute. Although the plaln
Litdts appellants allege that a tender was made of the payment
Vi e 1, 1978 payment, their own testimony acknowledges

29-



that no paymeul Wi o

grace paciod provited ande T
The testimony -t e s et Ty e ek, s hiows
that there were nat Sufti et i T The ooorow acoonnt ro

make the payment on Uhe mee' 1ng calied July 10, 1978, nor was
she authorized Lo make any such tendec. Her testimony is that
she did not have sguffici-nt tunds to make such payment and
that 1t never got to rthe point of the tender because the
plaintiffs-appellants were adrqguliing over a claim that they had
not been credited with the $10,000.00 ecarnest money deposited
on Exhibit 4 when, in facrt, they had been giver the credit by
a reduction of the purchase price for the 3140 acres at
$150.00 an acre reducing the purchase price trom $471,000.00
to $461,000.00.

Plaintiffs-appeilants own claims f(or tender show that
they had deposited blank checks with Valley Title, but the
checks were not tendered to the PFitzygeralds, nor even depo
sited by the escrow agent. The procedure toltlowed by the
escrow agent was to deposit the accounts 1o their bank, Com
mercial Security Bank., and walt for them to go rhrough the
clearing house, to the Draper State Bank, and then back to
Valley Title before disbursement ol fhe fuods conld Lo made.
The testimony of Joyce Clark 1< that she aever depostted thoge
blank Utah Ranch Lands checks.

The case 135 strikingly similar to the factnal situag

30



Asseciates v Vumbrennen, S/7 0 PLzd o 129

T weotwyer tendered to the same Valley

T L s wileh was olaimed te be a4 tender of
TR ST Phis oot hield that cuch was not a4 wvalid legal
s ter tnoothe tacts now vefore the Court, all funds trans

tetrea through the escrow a3gent for payment to defendants-re-
cenddents, Lee A Fltzgerald and Helen Fitzgerald, were depo-
Cel by Walley Titie rto their own account and thereafter,
ilter the time for check cleatance, paid by a Valley Title
aeck Lo which the defendants respondents did not object.

In the case of the alleged tender of July 10, 1978,
wyor Clark tesrified that she did not deposit any of the
Flank checks and there were not sufficient funds in the ac-
wantoo to o make the June 1, 1978 payment. She further testified
"hat  she did not tender such payments to the Fitzgeralds
L2canse of the dispute which arose over the alleged $10,000.00
Teposin, See also Sleverts v. White, 2 Utah 351, 273 P.2d 974

Pavd In rhe case now tefore rthe Court, there is substan-

"1al comperent admissable evidence in the record to support

e Trial o court's  judgment  contrary to the protestations of
clarrtitts appellants., Fisher v. Taylor. 572 P.2d 393 (1977).

e taregoling o recdtation from rhe record demonstrates
corel enbiers 1, %, kA, 7, 8, 1o, 11, 12, 13, 14, 15

el canetInsions numbers 200 through 38 and the Judgment para-

ERETER . 4 and 5 were fully supported by the evidence.
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[ 1Ty Sepiboembiog 1, C AT [
)

Coptee Lins T [ ) '
Corred:
on the same lace s Phoeo o exeont pen ol Lhe Leplember S
1977 Uniform Roal Satale Sontract  SFX. k), Mr. Fireogerald

also granted an option Lo the plysntiils appellants Lo pur
chase In excess of o.uLw acres ol ground by an option. (Ex.
6, restimony of Lee AL Filtzgerald, . 1021:12-18). The option
was to be exercised on January 19, 14/3.

Prior tou the exercise date, the plaintitfs appellants

made a demand to trecetve Lirtle to 400 acres ot dround at the

time of the exercige, contrdry to Uthe provisions o0 the op
tion. (Testimony o1 Lee AL Fitzgerald, K. lozl:c24 30,
1022:1-5). The funds were never provided to Valley Title tor
the purpose of exercising the optlion. {(lTestimony ot Joyoe
Clark, R. 1044:28-30, 1045:1 3). No instructions were given

to Joyce Clark to apply any of the tunds 1n fhe escrow account
to the exercise of the option. (Testimony o! Joyce Clark, R.
1047:26-30, 10u48:1). There were tuads cdepositel by buyers or

potential buyers trom Jorbeotd aind uer in othetr escrow 4c

counts subject rfo cionsing according Lo the testimony ol Joyce
Clark. (R. 1048:)o 30, 1049030 Lo S Januasry 1huhe rhey s hiad
in such accounts osoMme $55%, 00U LD Lot he oot b el and
$10,220.00 1ia the Corbet! ol Gure L orow. (estlmnony ot
Joyce Clark, R. 10%0:1 23, 1i0 1.2 hg. Thus, on the exerolse
date of the option, rthere was available, Sabiect o closingy,



[ R : Pl amoent oo oor 0 555,000.00 plus

o poonridtng wo o Joyae Clark's testl

P blivion, Joyee Jlark had a check written by Keith

i Ex. by 1o the amount o0 $35,000.00 payable to Valley
Sitle wilh A notation to hold tor Hterling $ill check and then
ctarn. (Tesrimony of Joyce Clarck, R. 10%2:14-21). At the
e the option wau Lo be exarcised, Joyce <Clark called the
“raper State Bank to verify 1f the check could be negotiated
sl Toand that fthere were not sufticienrt funds. (Testimony of
oy flark, R.O1053:3 13). These escrows were on contracts
"ored o into by Jorbett and Gurc for sales of property covered
.y The option agreemant which they had not yet exercised and
i, which they had no right or title in the property. (Testi-
ony ot Joyce Clark, R. 1l0e:2-8). on the date of the option,

“oyee Clark did not, in behalf ot the plaintiffs- appellants,

rlernt and sure, make any tender of payment of the
Ploo, 000,00 required under  the oprion. (Testimony of Joyce
lark, R, 1109:29-30, 1ilo:1l 4). There was no exercise of the
Gtien by Joyece <Clark in behalf of dorbett and Gurr. (R.
P gd 29, 11d9te 3. Lee A. Fitzgerald's conversation with

ool pght srier lapnary 15th showed that there were

anln !

( vxercioe The option and no authority to exetrcise

e ption. (R. 1280:1lb 30).

f

{n drawing the conclusions of the trial court from
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the evidence re . } ,

executian ot he D TS SV T N A
relcuasey wers To o b el : AR R CU U U RN A I BTN
with the provisisns o o0 A il e Wt e a bl T o ha e
contrach with the Mok :iiaeys 0 r o Ysrks coptract DY SR I

According to the reascnlng HU rhi» *r1v3l court in the Memoran
dum Decision, the next poayment o he pard by Lee Fitzgerald on
that McKinney/Stasoi.virka  soairact Wi, o February 1L, 1974,
Although Mr. Fitzgerald made his payment priose oo February 11,

1978 rto Valley Title tor nis inmial instrallment  due  Mce

Kinney/Stassi/Yurka, rthe Conrrt 5a1d a4t "o time of 0ie exeoy

tion ot the option [ Soplember 19/, 11 econid ot be antici
pated nor required rthar defendasars respondents, Lee AL and
tlelen VFitzgerald should prepay on the MeoKinney/Stassi/Yucka
contract before the exercise Jdare o the oprtlon, January 15,

1978. (Ex. 61).

The trial «oour? s concluaded  That rhe demand by

plaintiffs-appellan: Torog releass o e acres obogronnd as
a condition (or 1he paymear oL Ll 000 09 necegsary to
exercise the ophion wWdas mprpe’ a0 . 1 o withis The contempla
tion of the parbiryg a2t the "ape CL oo lon ot thie op
tion. The trial conuc)t proper iy S lipded Shoan St e sxoer

cise of the option requlred o wrart! o ooy ricatlon pursoant Lo
the terms of the option whi-h was oever provided or given to

defendants respondents, oo AL ot Heloen Firzgerald, and o



' hoatviary ls L 13 /g, without 4 relodse

G faebeer iy i L e next o relesse came from the
e R PRI I A D I The 7rial courn concluded
' Tt patly, 'here Mad o been o payment, no  Lender of

Yyt o >t Lhe option, and asn improper demand by

cratntartys appellaats tor 3 release to acreage to which they

wer oo Lot cearitled under the option. See also Sleverts v

Al e, sapra.; Nance v,

521 P.2d 896 (Utah, 1974);
spaitabic Bealty, loc, v. Nielsen, 51% P.2d 423, 30 Utah 2d
Lol say,

The Lrial court <~orrectly made the Findings of Fact
oo e g, Jonelusions Nos. 39 47 and Judgment paragraphs 6
el I'he tindings, Conclusions and Judgment of the trial
eurt o oare tully supported by substantial competent admissible
vitenee and in accordance with the law.

L. I'ne Promissory MNote of

$3,856.00. The Trial ¢
Sald Note.

September 7, 13977 for

urt Correctly Ruled on

I August, 197/, Lee A. Filtzgerald and Helen Fitz-

pera b made an tntended cash sale of 320 acres of ground to

aantitts appelilants, Corbett oand Gurr. (Testimony of Lee A.
R ETREE | Pon ol 2y, 2n2012 20).  However, at the time
AL, platnr ittty appellants sald they were not able

oy e tall o purchase price and they were short $3,840.00.
[N O S RO The c¢losing statement of that transaction 1is

Sho e ih (lestimony of Joyee Clark, R. 1091:25 30). That
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profmissary (olo Lo , L . . “

note was oxeoudled Vi S ' . ) ; !
dlarck, R. L9 2l 1wy Vo . . o o DN 10 U
record as ExbilbilL 55, e et tothe renoewed note wag

January 2, 19/8, the came d, missory ot gilven 3y

a part of the down payment 0 Lo May L/ contract . ckX.
56). The note has never bLoen pand, (lTestimony woi  Joyce
Clark, R. 1093:223-24).

AU the time <! 1he August 14/7 Lransaction, Ler AL
Fitzgerald and flelen Fitzjerald execunodl a Warranty Deed to
320 acres. (Exs. &1, /1). Acvording o the closing slLatement
(Ex. 36) and the testimony of all witnesses, rthat was 1 con
veyance of the entire August rfransaction and a payment of all
but the $3,840.00. (Ex. 557 . efendants respondents  were
entitled to an offset to the amoanls tnpe trial court concluded
defendants respondents had been unjushtly enriched.

Based upon the nundisputed 'octamony, the trilal court

correctly made Findings onumber o, Joclusion nambers 43 and
51, and Judgmenr aumbers 1 snd o /. The trial court correctly
ruled on its Findings of rart, Concluiioas ot Law and Judgment

pertaining to sald transaction.

ol S0y N
The appeal nerein 1o o eelald o bvompt 1o reourrect

the 1issues in the original appeal  wnlch wWan diamisse! with



. St cauld nol o countenanse

Thie appeal on such

1P lantly wWere suacocesst

ul in having

Lar s lthough they had never paid the

Approximatoly nalf of

the down payment on

May L ocontract o Uor owhich rhcy recelved 380 acres, they

Sboorate payments o csatiicient ro unjustly encich the defen

Ry tespoudents, Lo AL Fltigerald and Helen Fitzgerald.

ae sl ocouct eartered judgment in favor of plaintiffs appel-

it 1l againgt the  delendants respondents, Lee AL Fitz-
coy yed s len

Fitzgerald, in  the amount of $4,709.96.

Jarnt1tts appellants received payment of that amount and now

B »ourge upon this Jourt a claimed basis for reversal.

art o oshouald rule that

rhe satisfaction and release of

sxoccured by tne plaintiffs appellants moots the
N sl waving recelved rthe beneflits of that judgment, they
T oW 4Gk the Court T reconsider their appeal.

lrw the slrernative, detendants respondents, Lee AL

Cpera il arnad dielen Fivzgerald, believe fhat the voluminous

"ol transeripts in o this matter, only a small part of
: el Ve P the lnterest of brevity, amply

i ! IR ., sdmissable evidence on
ot centered  Judgment on June 25, 1982, and

de o be attirmed.,



Respecttully SN ey Y 1 b ewleo g,

1983.

. g S - s
A ‘;—_7 - /,,/ ‘/( i e /’4\\
M. Dayle J§2f5 ) s

CERTIFICATE OF MALLING
I hereby certify that eleven copies of the foregoing

were hand delivered on ithe 30th day of September, 1983 to the
Clerk of the Court, Utan Supreme Court, and two copies of the
same were mailed to the below named parties by placing same in
the United States mails, postage pcepaild, this 29th day of
September, 1983, addressed as follows:

Byron L. Stubbs, Esq.

Attorney for Plaintiffs-Appellants

530 East Fifth South

Salt Lake City, Utah 84102

Robert Hansen, Esq.

Attorney for Perry & Carolyn Fitzgerald

1200 Beneficial Life Tower

36 South State Street
Salt Lake City, Utah 84111
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