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IN THE UTAH COURT OF APPEALS

KEITH C. HOLT and JOYCE S.
HOLT

Plaintiffs/Appellants
vs.
MANUEL KATSANEVAS, Case No.: 92-0225 CA

Defendant /Appellee

90 00 00 00 00 00 o0 so e 00 00 oo

Priority No.: 16

BRIEF OF DEFENDANT/APPELLEE
MANUEL KATSANEVAS

Defendant/Appellee, Manuel Katsanevas, hereinafter
referred to as "defendant", by and through his attorney of
record, hereby respectfully submits the following brief in
response to plaintiffs’ brief on appeal.

JURISDICTIONAL STATEMENT

Jurisdiction upon the Court of Appeals is conferred
pursuant to the authority vested in the Utah Supreme Court for
"pour over" jurisdiction and an accompanying order, dated
April 3, 1992.

STATEMENT OF THE ISSUES PRESENTED ON APPEAL _

May the plaintiffs, sellers under the terﬁs of a
written Uniform Real Estate Contract, unilaterally, without
the agreement or consent of the buyer, vary orally a material

term of the written contract ?



CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES
RULES AND REGULATIONS WHICH MAY BE
DETERMINATIVE IN THIS ACTION
Defendant 1is not aware of any constitutional

provision which might be determinative of the issues raised in
this appeal. However, defendant believes that the Utah
Statute of Frauds, to wit: § 25-5-3 UTaH CODE ANNOTATED, which
states that:

"Every contract for . . . the sale, of any land, or

any interest in lands, shall be void unless the

contract, or some note or memorandum thereof, is in

writing subscribed by the party by whom . . . the

sale is to be made."

is determinative of all of the issues raised in this appeal.

STATEMENT OF THE CASE!
Nature of the Case

Plaintiffs filed this action in the District Court
in and for Salt Lake County, State of Utah, seeking
declaratory relief, inter alia, that defendant breached the
express written terms of the contract "... forbidding
[defendant from making] prepayments of principal prior to
October 1, 1989; see Addendum exhibit 1, q (b), R-00004.

Course of Proceedings

After considerable discovery, defendant filed a

motion for summary judgment. Soon thereafter, plaintiffs also

filed their own cross motion for summary judgment.

1 All references are to the record and are designated as
R-



Disposition Below

On their briefs for the motions for summary judgment
the parties briefed extensively their respective positions.
Oon October 18, 1991, the trial Court, examined the respective
motions for summary judgment, reviewed the proffered evidence,
exhibits, and the affidavits filed by the parties, and heard
argument on behalf of all parties. On November 4, 1991, the
trial Court entered its memorandum decision containing its
findings of fact and conclusions of law, and entered its
orders granting defendant’s motion for summary judgment and
denying plaintiffs’ motion for summary judgment; see Addendum
exhibit 2, R-00175 to 00178. Contemporaneously therewith a
judgment was entered thereupon; see Addendum, exhibit 3, R-
00187 to 00188.

Thereafter, Appellant filed a series of motions
seeking relief from the judgment so entered on November 27,
1992. After briefing the issues and oral argument before the
trial Court, the trial Court entered, on January 2, 1992, its
order denying the relief from judgment as requested by
Appellant and entered its appropriate order; see Addendum
exhibit 4, R-00254 to 00257.

Appellant is taking this appeal from the trial
Court’s judgment (R-00187-00188) as entered on November 27,

1991.



STATEMENT OF FACTS

The following are the material uncontroverted facts
as they appear on the record of the proceedings below;

1. On April 2, 1979, plaintiffs, Keith C. Holt and
Joyce C. Holt, ("Holt"), as Sellers, entered into a Uniform
Real Estate Contract to sell, to Manuel Katsanevas and Steve
Katsanevas (the "Katsanevas brothers" or "Katsanevas") certain
real property, commonly referred to as 280 West South Temple,
(the "South Temple Location") located in Salt Lake City, Utah.
Katsanevas agreed to pay to Holt as and for consideration for
the sale, the sum of $ 275,000.00; see Addendum exhibit 5, R-
00020 to 00021.

2. The Uniform Real Estate Contract provided inter
alia, that

4. Said monthly payments are to be applied first

to the payment of interest and second to the
reduction of the principal. After the first 120

months of payments ... [T]he Buyer, at his option
at anytime, thereafter may pay amounts in excess of

the monthly payments wupon the unpaid balance
subject to (underlying added)... etc. (the

remaining language of paragraph 4 is not subject to
dispute, and not relevant for purposes of this
case)

which paragraph was interpreted and construed by Appellant to
mean, that it prohibited Katsanevas from making any

prepayments during the first ten (10) years of the term of the



Uniform Real Estate Contract.?

3. Defendants Manuel Katsanevas and Steve
Katsanevas entered into possession of the real property
subject matter of the contract, and constructed thereupon a
restaurant known as Crownburgers Restaurant; see Addendum
exhibit 15, R-00098 to 00103.

4. In connection with the building of the
restaurant premises upon the Holt property, sometime in late
1979, Holt agreed to, and in fact, subordinated Holt’s
interest to the interest of the SBA who became Katsanevas’
lender; SBA became the holder of a first deed of trust upon
the Holt property and the therein constructed restaurant, at
the South Temple location; see Addendum exhibit 15, R-00098
to 00103.

5. In approximately October, 1982, the Katsanevas
brothers entered into an exchange agreement with the Triad
Corporation whereby the Katsanevas brothers agreed to relocate
their business - one block north - at the (present) location
known as 118 North 300 West, Salt Lake City, Utah (the "North
Temple" location); see Addendum exhibit 15, R-00098 to 00103.

6. On or about November 10, 1982, defendant
requested and received a letter from plaintiffs, whereby the

plaintiffs agreed to the exchange, and the subordination of

? See Addendum - exhibit 6 - Plaintiffs’ Response to
Request for Admissions, dated July 20, 1990, q 9, and § 15;

5



Holts’ interest in the "new" North Temple location, and the
payment of the "... indebtedness in the approximate amount of
$ 50,000.00"; see Addendum exhibit 7 and Addendum exhibit 15,
R-00098 to 00103.

7. On or about October, 1983, the new restaurant
premises at the North Temple location was completed and was
occupied by Katsanevas; see Addendum exhibit 15, R-00098 to
00103.

8. As a result of the exchange of the real
properties with Triad, and relocation of the restaurant to the
North Temple location the then remaining balance due to the
sellers (Holts - under the Uniform Real Estate Contract) on
the South Temple presently was transferred, on a subordinated
position, (same as before), as an encumbrance upon the North
Temple location; see Addendum exhibit 8, Addendum exhibit 15,
R-00098 to 00103.

9. In connection with the release of the South
Temple property and the transfer of the same to the Triad
Corporation, Continental Bank required the payment of an
obligation of Sellers due to Continental Bank, for which the
North Temple was given as security by the Sellers; see
Addendum exhibit 15, R-00098 to 00103; see Addendum - exhibit
6 - Plaintiffs’ Response to Request for Admissions, dated July
20, 1990, q 3, and § 4.

10. Holt received the benefit(s) of the payment in

6



e sum of $ 46,386.51) paid to Continental Bank and Trust, by
Katsanevas. See Addendum - exhibit 6 - Plaintiffs’ Response
to Request for Admissions, dated July 20, 1990, ¢ 11.

11. By agreement of the parties (Manuel Katsanevas
and the Holts), in a letter dated November 7, 1983, Sellers
agreed that Katsanevas would pay the Holt obligation to
Continental Bank, and the amount so paid would reduce the
principal balance owed to sellers (Holts) under the Contract;
see Addendum exhibit 15, R-00098 to 00103; see Addendum
exhibit 9, R-00114.

12. On December 21, 1983, Manuel Katsanevas
borrowed money and paid the Holt loan to Continental Bank in
the amount of $ 46,386.51; see Addendum exhibit 15, R-00098
to 00103; see also Addendum exhibit 10, R-00116; see also
Addendum exhibit 6, Plaintiffs’ Response to Request for
Admissions, dated July 20, 1990, ¢ 1.

13. On February 2, 1984, Continental Bank executed
and delivered a deed of reconveyance of the South Temple
Property, the original of which was recorded and a copy was
sent to the Sellers; see Addendum exhibit 11, R-00120; see
Addendum exhibit 12, R-00118; see Addendum exhibit 15, R-00098
to 00103.

14. On February 17, 1984, the financial obligation
due to Holt was transferred on a subordinated basis and was
put upon as an encumbrance upon the North Temple location;

7



see Addendum exhibit 8, R-00111; see Addendum exhibit 15, R-
00098 to 00103; see also, Addendum exhibit 6, Plaintiffs’
Response to Request for Admissions, dated July 20, 1990, § 18.

15. On February 17, 1984, Katsanevas also recorded
for the benefit of the Sellers, an Assignment of Contract (For
Security) of the contract of one of the parcels (as additional
security) of the North Temple location; see Addendum exhibit
13, R-00122 to 00124; see Addendum exhibit 15, R-00098 to
00103; Plaintiffs’ Response to Request for Admissions, dated
July 20, 1990, ¢ 17.

16. On or about the date of the Assignment of
Contract (For Security) [Exhibit 13], the balance due to the
Sellers is shown as $ 172,000.00. see Addendum exhibit 15, R-
00098 to 00103; see also Addendum exhibit 13, R-00122 to
00124.

17. Sometime in late 1983, Steve Katsanevas sold
his business and partnership interests of and in the
Crownburger Restaurant to his brother Manuel Katsanevas; see
Addendum exhibit 15, R-00098 to 00103.

18. As a result of the above intra-family
transaction Manuel Katsanevas assumed all of the obligation of
the business including the obligation due to the Holts. see
Addendum exhibit 15, R-00098 to 00103.

19. On or about March, 1984, Steve Katsanevas
sought and obtained from the Holts a release from the

8



obligations due to the Holts under the Trust Deed. The amount
claimed to have been due to the Holts (by the Holts) is the
sum of $ 172,000.00, as stated in the Release; see Addendum
exhibit 14, R-00126 to 00128; see Addendum exhibit 15, R-00098
to 00103; Plaintiffs’ Response to Request for Admissions,
dated July 20, 1990, ¢ 16.

20. Applying the payment of $ 46,386.51, to the
amortization schedule, as having been made on December 21,
1982, it would show that the balance due to the Holts was $
171,111.36; see Addendum exhibit 15, R-00098 to 00103.

21. There is no writing signed by Katsanevas
whereby Katsanevas agrees to apply the $ 46,386.51, payment
for any purpose other than as having been applied by
Katsanevas; see Addendum exhibit 15, R-00098 to 00103.

22. Manuel Katsanevas has made timely each and
every monthly payment of $ 2,400.00 pursuant to the terms of
the Uniform Real Estate Contract; see Addendum exhibit 15, R-
00098 to 00103.

23. Appellant’s payment of $ 46,386.51 should be so
calculated so as to reduce the principal due under the real
estate contract, applied on the date so made; see Addendum
exhibit 15, R-00098 to 00103.

SUMMARY OF ARGUMENT

The defense of the Statute of Frauds has been

consistently recognized and upheld in situations similar to

9



the facts of the case at bar.

Plaintiffs can not now on appeal, through new
counsel, complain of the trial court’s refusal to find a
material issue of fact to be in dispute. Plaintiffs filed
their own motion for summary judgment alleging therein that
there was no material issue of fact in dispute, and that the
court could find, as a matter of law, the issues at bar. See
Addendum exhibit 16, R-00142 through 00144, wherein counsel
for plaintiffs represents to the trial court that the first
seventeen (17) paragraphs are undisputed facts. The facts as
presented to the trial court through the various affidavits,
depositions, and the responses to the request for admissions,
clearly show that there is no material issue of fact in
dispute, in that Katsanevas had never agreed to allow the lump
sum payment to be applied "to the end of the contract", which
would have resulted in unjust windfall to the Holts of
approximately $ 65,000.00. Katsanevas was not obligated
contractually or 1legally, and did not have a duty or an
"ethical" obligation to confer such a substantial benefit or
"gift" to the Holts. The Holts had agreed to allow the
exchange of the collateral from the South Temple location, to
the North Temple location, on the same terms and identical
lien position (second only to the SBA in both instances) on or
about November 10, 1982, without a demand for any other or
additional consideration. It is clear from the evidence that

10



the thought of gaining unfair advantage of Katsanevas did not
occur to the Holts until sometime in 1986.
ARGUMENT
I
PLAINTIFFS’ CONTENTION THAT THE PARTIES
AGREED THAT THE LUMP SUM PAYMENT WAS TO BE
APPLIED TO THE BOTTOM OF THE CONTRACT
IS8 UNENFORCEABLE BY VIRTUE OF THE STATUTE
OF FRAUDS.

The trial court below found that there was no
agreement between Katsanevas and the Holts for the application
of the lump sum amount other than as applied by Katsanevas,
and, further, that Katsanevas did not agree orally or in
writing to do otherwise.

The record clearly and unequivocally reflects the
undisputed facts, paragraphs 1 through 17 (R-00142 to 00144)
as stated in plaintiffs’ memorandum in support of their motion
for summary judgment. Those facts which were clearly admitted
as not in dispute can not now be controverted; the trial
Court relied upon the admission of those facts in making and
entering its findings.

In order to challenge the trial court’s findings of
fact "an appellant must first marshall all the evidence
supporting the finding and then demonstrate that the evidence
is 1legally insufficient to support the findings even in

viewing it in the light most favorable to the court below."

Reid v. Mutual of Omaha Ins., 776 P.2d 896, at 899 (Utah

11



1989).

The rule is well settled in Utah that if an original
agreement is within the statute of frauds, a subsequent
agreement which modifies the original written agreement must
also satisfy the requirements of the statute of frauds to be
enforceable." Wardley Corp. v. Burgess, 810 P.2d 476 (Utah
Ct.App. 1991); citing Golden Key Realty, Inc., v. Mantas, 699
P.2d 730, 732 (Utah 1985). See also Coombs v. Ouzounian, 465
P.2d 356, 358 (Utah 1970) (extension of option must be in
writing). This rule of law applies especially to transfers of
interests in land. Combined Metals, Inc., v. Bastian, 71 Utah
535, 267 P 1020 (Utah 1928).

The Uniform Real Estate Contract between the Holts
and Katsanevas was entered into on or about April 2, 1979; it
involved the transfer of an interest in land. The contract
complied and satisfied the requirements of § 25-5-3 UTAH CODE
ANNOTATED, wWhich states:

"Every contract for . . . the sale, of any land, or
any interest in lands, shall be void unless the
contract, or some note or. memorandum thereof, is in
writing subscribed by the party by whom . . . the
sale is to be made."

Utah law requires that any modification or
alteration of the original contract between Holts and
Katsanevas must also be in writing in order to satisfy the
statute of frauds. plaintiffs’ contention that the lump sum

reduction of $ 46,386.51 would only be applied at the end of

12



the contract is, in fact, an attempt to modify and alter a
material term of the original contract.

Since the alleged agreement between the Holts and
the Katsanevas attempts to modify the original contract, it
must also be in writing and must be signed by the parties to
be charged. Therefore, without a written memorandum, signed
by the party to be charged, the oral agreement altering the
terms of the Uniform Real Estate Contract, is unenforceable as
it falls within the statute of frauds.

It is respectfully submitted that plaintiffs’ claim
that the lump sum payment be applied to the bottom of the
contract can not be sustained and that the order of the trial
Court should be affirmed in its entirety.

IT
PLAINTIFFS CAN NOT INTRODUCE
PAROL EVIDENCE IN ORDER TO PROVE

THE MODIFICATION OF A WRITTEN CONTRACT.

Plaintiffs’ contention that there was a separate
subsequent oral agreement between the Holts and Katsanevas,
whereby Katsanevas agreed to apply the $ 46,386.51 lump sum
loan payment at the end of the contract is unenforceable in
that it violates the parol evidence rule.

Absent fraud or other invalidating causes, the
integrity of a written contract is maintained by not admitting

parol evidence to vary or contradict the terms of the written

agreement (s) of the parties. The November 10, 1982, letter

13



from Holt to Katsanevas, wherein the Holts agreed to a
substitution of collateral upon the payment of an approximate
sum of $ 50,000.00, and the November 7, 1983 letter agreement
(R-00114), wherein the Holts affirmatively agree that "... the
amount of $ 48,000.00 or such lesser amount ... ... shall
reduce the principal sum, owed to you under the real estate
contract, by the same amount ...", are the basis of the
defenses of this lawsuit; both of those documents reflect a
clear and unambiguous agreement. In their complaint the Holts
attempt to alter the clear terms of the written agreement(s)
through the assertion that "...[blJy reason of Manuel
Katsanevas’ claim, the Plaintiff is in great doubt as to
whether the 1983/1984 payment should be applied as agreed ..."
(complaint paragraph 9, R-00003); this assertion is directly
contrary to the terms of the written documents which provide
for the application of the $ 46,386.41 payment.

The plaintiffs have offered no written instruments
signed by Katsanevas, which would alter the terms of Uniform
Real Estate Contract; thus plaintiffs failed to create a
genuine issue as to any material fact relating to the oral
agreement which they are seeking to impose upon Katsanevas,
which would in turn would require the reversal of the trial
Court.

Plaintiffs attempt to bootstrap the validity of
their claim and seek to overcome the prohibition of the parol

14



evidence rule, by the use of a letter (allegedly dated March
17, 1986), which they claim they mailed to Manuel Katsanevas,
almost twenty eight (28) months after the $ 46,386.51 payment
was made to Continental Bank by Katsanevas. There is no
evidence in the record that Katsanevas ever received that
letter, or that he ever saw it before the letter was presented
to him during the legal proceeding. Assuming arguendo that
the letter was in fact seen by Katsanevas at the time it was
allegedly mailed, for that letter to be considered by the
Court, and to be juxtaposed against all other written
instruments, it must have been written and mailed
contemporaneously with or on or about the time the payment was
made by Katsanevas, and not so long thereafter.

Plaintiffs’ contention that there was an oral
agreement between themselves and Katsanevas, whereby the
Katsanevas brothers agreed to apply the $ 46,386.51 lump sum
loan payment at the end of the contract is also unenforceable
in that it violates the statute of frauds.

III
DEFENDANT OBJECTED TO AND MOVED THAT
PLAINTIFFS'’ ''NEW'" PROPOSED AFFIDAVITS BE
STRICKEN BY THE TRIAL COURT ON THE BASIS THAT
THE SAME DID NOT COMPLY WITH RULE 56 (e)
OF THE UTAH RULES OF CIVIL PROCEDURE
After the entry by the trial court of its order and

judgment granting defendant’s motion for summary judgment and

denying plaintiffs’ cross motion for summary judgment,

15



plaintiffs in support of their various motions, before the
trial Court, submitted an affidavit by Robert A. Bailey, the
"Bailey Affidavit". Defendant moved timely, and objected to
the Bailey Affidavit, and asked the trial Court to strike the
same’. The basis for defendant’s request that the Bailey
Affidavit should be stricken were two: first, the affidavit
was not "newly" discovered evidence, and even if it were, it
contained inadmissible, irrelevant and hearsay evidence; in
any event, even 1if, assuming arguendo, that the Bailey
Affidavit was properly made and properly submitted to the
trial Court, in accordance with Rule 56(e) of the Utah Rules
of Civil Procedure, the affidavit speaks of the creation of an
oral agreement, modifying the written terms of the real estate
contract. For purposes of this analysis an examination of the
Bailey Affidavit shows the following; the Bailey Affidavit
states that

8. Keith’s third plan was to apply the payment to

Continental Bank to the end of the contract. They

[Katsanevas] would continue making their regular

payments until the principal balance was reduced to

the amount of their payment to Continental Bank.

At that time, their payment would be credited to

the contract which would then be paid in full. ¢ 8

of Bailey Affidavit.

9. Keith and the Katsanevas brothers agreed to the
third plan. I remember them standing and shaking

3 See Addendum, exhibits 17 and 18, which are
defendant’s objections to the proposed affidavits, and to the
various other motions for relief made by defendants’ new
counsel.
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hands on the deal. ¢ 9 of Bailey Affidavit.

Even as Bailey suggests that the Appellant [Keith
Holt] may have come out "smelling like a rose" (§ 10 Bailey
Affidavit), Bailey is merely testifying that he witnessed an
event whereby a material term of the real estate contract (the
application of payment proceeds) was orally being changed to
support the now "new" espoused position of plaintiffs.

Regardless of the outcome of the subsequent lunch
celebration at Diamond Lil’s, and the relevance of the lunch,
as had by all of the participants (q 10 Bailey Affidavit),
the fundamental issues in this case have not changed. The
statute of frauds was specifically enacted in order to prevent
this type of posturing.

The Bailey Affidavit attempts to create a material
issue of fact in dispute so that the trial Court’s disposition
on a summary judgment basis may be reversed by this reviewing
Court. However, the trial Court properly excluded the
irrelevant and inadmissible evidence of the Bailey Affidavit,
and there was no basis for a finding that a genuine issue as
to any material fact, remained in dispute.

An analysis of the Second Affidavit of Keith C.
Holt, the "Second Holt Affidavit" would also show that it
contained numerous irrelevant, immaterial, and inadmissible
"facts", which were allegedly made, after the trial Court
granted defendant’s Motion for Summary Judgment. Objections
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to the Second Holt Affidavit were timely and properly made by
defendant. 1In the interest of time and space, and wishing not
to burden this Court with repetitive arguments, defendant
respectfully submits, that the trial Court properly excluded
the irrelevant, and inadmissible parts of the Second Holt
Affidavit, and refused to grant relief to Appellant, pursuant
to plaintiffs’ various motions. Therefore, the trial Court
did not abuse its authority, in refusing to grant to
plaintiffs relief pursuant to their various and sundry
motions.

Furthermore, plaintiffs have failed to adequately
marshall the evidence in order to challenge the sufficiency of
the evidence which fully support the findings of fact as
entered by the trial Court in its memorandum decision. It is
the plaintiffs’ burden, in order to successfully challenge the
detailed findings of fact of the trial Court, to find and
produce to this Court the fatal flaw in the evidence which
would support the reversal of the trial Court’s decision.
See: West Valley City, v. Majestic Inv. Co., 818 P.2d 1311
(Utah App. 1991). This heavy burden has not been met by the
plaintiffs as they appear before this Court.

Iv
PLAINTIFFS BY THEIR ACTIONS
AND CONDUCT, WAIVED THE PROHIBITION

AGAINST EARLY PREPAYMENT.

Plaintiffs’ actions prior to the December 21, 1983,
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payment, along with their subsequent conduct, evidenced an
intent to waive the contractual provision against early
prepayment contained in the real estate contract.

It is an established rule of law that "[a] party to

a contract may waive provisions for his benefit." 17A C.J.S.
§ 491. Waiver has been defined as "the intentional
relingquishment of a known right." Barnes v. Wood, 750 P.2d

1226 (Utah Ct.App. 1988). To waive a right, there must be an
existing right, benefit, or advantage; knowledge of its
existence; and an intention to relinquish it. Id. at 1230.

In the present case, plaintiffs received a benefit
from the contractual provision. The prohibition against
prepayment of interest or principal before 120 months allowed
the Holts to extend the contract and gain revenue from the
interest payments. Secondly, the Holts knew intimately of the
contractual provision since it was placed in the contract for
their benefit and at their direction.

However, through plaintiffs’ expressed consent and
conduct, plaintiffs relinquished their right and waived the
contractual provision against early prepayment. plaintiffs’
actions, viewed in sequence, illustrate that they did not
intend or desire to enforce the contractual provision against
early prepayment of principal or interest, and as such they
waived their right to this benefit. Not only may waiver be
expressed, also "[w]aiver can be implied from conduct."
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Andersen v. Brinkerhoff, 756 P.2d 95, 98 (Utah Ct.App. 1988).

When one examines plaintiffs’ subsequent conduct,
after they had sent their consent to the loan payoff to Manuel
Katsanevas, we find that their conduct also evidenced an
intent to waive the prepayment provision. "[W]aiver exists

where a party ... through its objective conduct evidences an

intent to waive that right regardless of some privately-held
intention to the contrary. Vali Convalescent & Care Inst. v.
DOH, 797 P.2d 438, n.18 p. 447 (Utah Ct.App. 1990) (emphasis
in the original); citing B. R. Woodward Mktg., Inc., V.
Collins Food Serv., Inc., 754 P.2d at 101-04 (Utah Ct.App.
1988).

Defendant, through his attorney, sent a letter dated
November 7, 1982, (R-109) to the Holts delineating that the
sum (approximately $ 50,000.00) to be paid to Continental Bank
and Trust Company to cancel plaintiffs’ obligation to Citizens
National Bank should/would be applied to the principal balance
immediately upon receipt of the amount by Continental Bank and
Trust Company. Through plaintiffs’ actions at that time, and
plaintiffs subsequent conduct, plaintiffs waived the
provisions against early prepayment.

For at 1least twenty eight months following the
payment by Katsanevas to Continental Bank & Trust, at no time
after receipt of the November 7, 1983, letter, or in any of
the subsequent transaction between Katsanevas and the Holts,
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did the Holts alert or notify Katsanevas that the contractual
provision was violated or that the Holts would seek
enforcement of the contractual provision prohibiting early
pre-payment.

Furthermore, on February 13, 1984, pursuant to the
collateral exchange agreement, (only days after the payment by
Katsanevas to the bank), the Katsanevas brothers executed an
"Assignment of Contract (For Security)" (R-122 to 124) of the
North Temple property as collateral against the then remaining
principal balarnce of their debt to the Holts which was stated
in the document as approximately $ 172,000.00. The
plaintiff’s received this "Assignment of Contract" and did not
controvert nor dispute the principal amount owing by the
Katsanevas brothers. The $ 172,000.00 amount in the
"Assignment of Contract" represented the application of the $
46,386.51 to the principal balance at the time the payment was
inn fact made. This instrument was properly recorded on
February 17, 1984.

Then, the Holts themselves executed and signed a
written "Release" on March 15, 1984, (R-126) (less than three
months from the day that Katsanevas made the payment to the
bank), whereby they discharged Steve Katsanevas from his
obligation under the Uniform Real Estate Contract. In the
Release, plaintiffs allowed Manuel Katsanevas to assume the
entire obligation then due to the plaintiff’s which was stated
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as approximately the sum of $ 172,000.00. Again, the $
172,000.00 amount represents the principal amount owing with
the $ 46,386.51 ([payment to Continental Bank] payment
calculated as having been made ... when in fact made, on
December 21, 1983.

Based upon plaintiffs’ consent that Katsanevas pay
off the Citizens National Bank loan #1-6566 to Continental
Bank and Trust Company (R-114) along with their subsequent
actions confirming that the principal amount was calculated by
subtracting the $ 46.386.51 off the contract (when made) on
December 21, 1983, the Holts by and through their actions
waived the contractual provision against early principal
prepayment(s) .

"[I]t is perhaps more accurate to view the ultimate
conclusion whether waiver has occurred, given particular
facts, as a question of law." B.R. Woodward Marketing, Inc.,
v. Collins Food Service, Inc., 754 P.2d 99, 101 (Utah Ct.App.
1988); see Diversified Equities, Inc., v. American Savings &
Loan Ass’n, 739 P.2d 1133, 1136 (Utah Ct.App. 1987) ("Where
the facts are not in material dispute, interpretation placed
thereon by trial court becomes a question of law....").
Therefore, Holts’ conduct, viewed objectively by the court,
only lends itself to only one conclusion and the
interpretation that the Holts waived the contractual provisi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>