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{N THE SUPREME COURT OF THE UNITED STATES

IN THE VIATTER CF THE
1 3CHARGE OF:

WAYNE L. JONES, Case No. 19238

Respondent.

BRIEF OF RESPONDENT

STATEMENT OF THE CASE

The Sher1{f of Tooele Counly discharged the respondent,
Wayne L. Jones, from his position as a Deputy Sheriff for Toocele
Countuy. Deputy Jones appealed to the Tooele Ccunty Deputy
Sher:ff's Merit Commission. The Merit Commission reinstated

Daputy Jones, and the Sheriff filed a petition in the District

“ourt under Rule 53B(b)(2) and 635Bte) of the Utah Rules of Civil

Praocseiure to oontain a review by said court of the Merit
Commission's ruling.

Third Districet Court Judge Homer F. Wilkinson upheld
‘na ruling 57 the Merit Commission on all issues presented to

tre Court.

RELIEF SOUGHT BY RESPONDENT

Respondent requests that this Court affirm the decision

bigge wilkinson.

STATEMENT OF FACTS

Wayne L. Jones was employed as a Deputy Sheriff for

Tanele County rTor a period of ten (10) years prior to receiving



a Notice of Termination from Sher. 7 Shuser
1982, The allegations c¢contained 11 his terminai.on .ei:
consisted of the following:

1. That Deputy Jones improperly and or tllegal:
acquired personal property of a prisoner in the Tooele Coun:-
Jail in Wendover, and that he improoerly and,or tllegall:
disposed or maintained possession of said oroperty ang made fals:
reports concerning same.

3. That Deputy Jones illegally took possession
of license plates from a truck owned by John Paras Furniture
Company and used the plates on a vehicle improperly.

3. That Deputy Jones representad himsel!{ a5 :

sergeant of the Tooele County Sheriif’'s Office contrary to direc
orders of the Sherifi and a ruliang of the Merit Commission.
4. Dismissed for lack of evidence.

3. That Deputv Jones improperiy nhandlz=d 2r

D

investigation resulting in an altercation with Michael Stratz
(Termination letter.)
The Merit Commission found:

1. That the evicdence did not support Aliegation
I, except that they found he did make misleading rensor’:
concerning the vehicle on an impound report.

2. That Allegatisn 11 was proven but zonstiiul?
a misdemesanor.

3. That the evidence presented 2id not 2737

Allegation IIT,



1. That the evidence did not support Allegation
(Merit Commission Findings and Conclusions.)

FACTS OF ALLEGATION 1

Douglas Mcarthur Jones, a black male beggar and
transient from Berkley, California, was arrested by a Utah
Highway Patrol officer on January 26, 1981, at a rest stop near
Wendover, Utah. The trooper had received a complaint regarding
1 man causing a disturbance in the rest area who was begging
for money and gas. He arrested Jones for loitering and driving
on a revoked California driver's license. He was transported
to the jail in Wendover, Utah, and booked. The arrestee had
driven to the rest area in a pickup truck which contained a
motoreyele in the back bed. The truck and motorcycle were
impounded by the officer.

During the time Jones was incarcerated in the Wendover
Jiil. he became very upset and wanted to get out of jail very
badly. Trooper LaMar Melville, a 23-year veteran of the Utan
Highwayv Patrol, testified that the arrestee, Jones, the day after
his arrest asked Deputy Jones if he could get out of jail.
Deputy Jones told him he couldn’'t get out without posting bail.
Couglas Jones then asked to borrow the bail money from Deputy
sines, but Deputy Jones declined. However, he did offer to call
“asecne tn California to send him the bail money. Douglas Jones
then offered to sell Deputy Jones his 1967 truck. Deputy Jones
d2eclined several times. Jones then asked the deputy to go out

"n tne street and find someone to buy the truck for the bail



money and also decidecd 1o throw .7 -1
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the deal. Deputy Jones again deaclins

(8

Trooper Meiviiie -
Deputy Jones left and went to the trooper’'s »ffice. They the
returned to the jail area where Douglas Jones again offerayg
sell the deputy his truck and motorecyele for the amount of h s
bail. Deputy Jones finally became interested enough to max:
a telephone call to the dealer in Wyoming where the *rieck na
been purchased. (Tr. Vol II, po. 44 to 18.)

After Deputy Jones talked the matter over with Troope:
Melville and specifically asked the veteran of%icer i{ he s
anything wrong with buying the man's truck, Deputy Jones macs
calls to the Wyoming car dealers where the vehicles had ne=-
purchased. He also examined the truck and motoreycle an:
discovered that the truck battery was bad and the motorevyecis
had been damaged. Deputy Jones also discovered that there was
a balance due on the truck of $330.00 before he could abta.-
title. Deputyv Jones decided that even though it was 2 ris«
deal because tne man had no titles to the vehicles and he cou.:
not determine their mechanical condition, he wouid onta:"
notarized bills of sale and take the risk of getting the tities
and pay the prisoner's bail. He also gave the man ten doiix’

1

for expenses after he was released from jail. tJones’ testimen
Tr. Vol. IV, pp. 4 to 39.)

FACTS OF ALLEGATION 11

This allegation that Deputy Jones removed licens:

plates from a truck which was in the impound !ot and used



col2s oon the truck he osurchased from the orisoner was found
s>votne Mertt Commission to be sustained by the evidence, but
the Commission found that the obtaining and using of the plates
was a misdemeanor. Deputy Jones, in his testimony, admitted
he removed and used the license plates after he was unable to
obtain a title to the truck from the Wyoming dealer because the
dealer nad gone out of business and had not paid the bank which
was holding the title. The bank wanted $1,300.00 to obtain title
to the truck. Deputy Jones further testified he was frustrated
about the lransaction and not having $1,300.00 to obtain the
title, and he needed to use the truck so he took the plates from
what appeared to be an abandoned truck in the impound lot to
use temporarily on his truck until he could find some way to
gel a2 title.

FACTS OF ALLEGATION II1

Deputy Jones had been employed as a Tooele County
Deputy during the term of former Sheriff William Pitt. During
Sheri1ff Pitt's term, he had designated Deputy Jones as a
sergeant. Deputy Jones had business cards with the rank of
sergeant printed on the cards during the six years prior to
Sheri{f Shubert taking office. In 1980, Sheriff Shubert put

"yl a directive Lo the effect that Deputy Jones was o no longer

i32 the desiznation of sergeant. Deputy Jones removed the

Steines from his uniforms and ceased representing himself as

1 &

1 "sergeant” in nis duties as a Tooele County Deputy Sheriff.
g

There were a few printed cards which were left over with the



designation of sergeant on them “elow " qarme .5 Ay, -

one of which was given to a citizen 45 4 meuns 15 naye

telephone number where the man cou.d ~ontact him. No or,

representations were ever made as toc Deputy Jones' Seinz .

sergeant.

FACTS OF ALLEGATION V

Sheriff Shubert did not seek 2a reversal »of the

Mer
Commission's finding that this allegation was ro’ oraven. iSas
Bri=f of Appellant, page 3, Relief Sought an Appeal.} Therefors.

this allegation is not involved in this appeal.

THE DECISION OF JUDGE WILKINSON

The Honorable Homer F. Wilkinson, in a complz*te rev: e
of the record, sustained the findings of the Merit Commiss::
in all respects and further ruled that the Merit Commission hu:
the authority to modify the Sherirf{'s decision by reinstat:-:
the deputy without back pav. fDistrict Court TDecision, D. 5.

STATEMENT OF POINTS

POINT [: THE DISTRICT COURT'S DECISION IN UPHOLDING
THE MERIT COMMISSION'S3 FINDINGS OF FACT “wAS NOT ZRROR.

POINT [I: THE DISTRICT COURT CCRRECTLY RULED THAT THE
MERIT COMMISSION HAD THE AUTHORITY TO OVERRULE OR MODIFY
THE SHERIFF'S DISCIPLINARY ACTION AND TO ORDER REINSTATEMENT.

POINT [I1: THE DISTRICT COURT HAS THE AUTHORITY TO AFFIRM,

SET ASIDE OR MODIFY THE RULING OF THE MERIT TOMMISSION

REGARDLESS OF WHETHER THE MERIT COMMISSION HAS SUTH AUTHORITY.
ARGUMENT

POINT [: THE DISTRICT COURT'S DECISION [N UPHOLDING
THE MERIT COMMISSION'S FINDINGS OF FACT waAS NOT ERROR.



-ounsel for appellant contends that the Merit Commis-
5.on’s Finding of Fact in Allegation I was "so clearly outside
3f c24s50n 1t must ose deemed arbitrary and capricious” and that
tne failure of the District Court to substitute appellant’s
version of the facts for the Merit Commission's was error. The

Distriet Court action was a Petition for Writ of Certiorari under

Rulz 63B{(b)(2) and 55B(e) of the Utah Rules of Civil Procedure.

Rul2 658(9)(2) provides:
(b) Appropriate relief may be granted:

(2) Where an inferior tribunal,
board or officer exercising judicial
functions has exceeded its jurisdiction or
abused 1ts discretion.

Rule 65B(e) provides:

(e) Nature and Extent of Relief Under
Subdivision (b)(2) of this rule.

The review by the court issuing the
writ shall not be extended further than to
determine whether the inferior tribunal
board or officer has regularly pursued the
authority of such tribunal, board or officer.

Ccunsel for appeilant sought to have the District Court

43sume the position of a "super merit commission" and to reverse
tne findings made by the Merit Commission, which heard the

sy dence, had an opportunity to evaluate the witnesses, determine

ir oredioitlity or lack thereof and draw conclusions based

1pon what they observed and heard. The scope of review under

is limited to (1) has the board

Rules 63B(5)12) and 53B(e)

=¢~eaded (ts jurisdiction; (2) has the pboard abused its



discretion; and (3) has the moa-' caozn’ =~ o, - :
authority.

Judge Wilkinson's decisinn 2l2arly points osut

tna
he found from a review of the record that the Merit Commis;ian
findings and conclusions were not arbitrary and capricious an:
were in fact supported by the evidence. (Decision, p. 4.
full and complete review of the transcr:ot of the hearing clear::
supports Judge Wilkinson's decision that Deputy Jones' ourochus:
of the truck and motorcycle was not illegal and/or Deputy Jones
conducted his transaction with Douglas Jones at all times .-

the presence of fellow peace officers. He and the feli:..

officers, Sgt. Melville and Trooper Marsor, all testified tna:
Douglas Jones was acting of his own free will and knew what f:
was doing when he made the agreement to sell his truck aas
motorecycle. His personal reasons for doing so are his persona.

reasons and not material to this proceeding. He was anxious

to get out of jail and be on his way to San Francisco and th2

amount of consideration he wanted was nhis personal dDusiness,
Are peace oflicers required to turn down a good deal wnen ane
comes by just because It 1iIs a good deal and they are peac:
officers? The seller was a willing seller and the buver wi
a willing buyer. The risx for Deputy Jones was great. d. @1
no titles to the vehicles and took the ri3sx and expz2nse

obtaining out-of-state titles. He Iurtner ook the risg t
the vehicles were operatidnal. The motorcycle had a hole

1

the ecasinz and oil was leaxing out. There was no way o[ Xnowil:



2 i< had internal damage and the engine was worthless.
Tne truck was oul of gas and had a dead battery and there was
12 way to determine the condition of the engine prior to its
ourchase. Deputy Jones did not even start the truck until after
he had made the purchase. 1[It is clear that Deputy Jones never
attempted to conceal the purchase from anyone. He had a clear
nonscience and f{reely told anvone who inquired now he had made
the purchase and for what price. He informed Deputy Toocele
County Attorney Doug White, and there is some evidence that
She~10f Shubert knew of the transaction long before he started
Nis investigation. Judge Poulsen, the Justice of the Peace f{or
wendover ., testified that it was not unusual or illegal for
officers to purchase merchandise from prisoners to help them
zet out of jail. People get stranded and broke in the gambling
town and sometimes are in need of a few bucks to get home.

Judge Wilkinson found evidence was presented at the
hearing to support the following conclusions:

1. The purchase was open and above board, and Deputy
Jones at no time tried to conceal what he was doing.

2. That Douglas Jones offered to sell the vehicles
to him (Deputy Jones).

3. There was no undue influence or duress exerted

‘1e deputy on Douglas Jones.

4. Two other police officers knew what was taking

2lace and neither expressed any question or advised the deputy

2ot to go through with the purchase.



5. The Justice 5§ the P2aq2e 047 (1~
property from a prisoner was rommon practl: e,

The Court concluded thatl Deputy Jones mav have ;s

bad judgment 1n making the purchase dul it was not sufficier

reason to terminate his career employment. {(Decision, p. 4
The above findings are supported by the record reviewed 5Hv Juc::
Wilkinson.

POINT [I: THE DISTRICT COURT TORRECTLY RULED THAT THE
MERIT COMMISSION HAD THE AUTHORITY TO OVERRULE OR MODIFY
THE SHERIFF'S DISCIPLINARY ACTION AND TO ORDER REINSTATEMENT.

Appellant incorrectly alleges that the Merit Commiss.:
modified the Sheriff{'s disciplinary action from a discharge
a 60-day suspension. There is no mention of a §0-day suspens::
in the Merit Commission's Findings of Faect and Decision. T
Merit Commission made specific findings on each oI t::
allegations upon which the termination was based and conciuc
that the Sheriff's termination of Deputy Jones was not supporie

gl
oWl tnd

pv the evidence presentad and ordered his reinstatzmen
pay. The Decision states:

Based on the acts adbove, which have
been proven by a preponderance of the
evidence, the Commissinsn finds that these
acts do not support the discharge of Wayne
L. Jones by Sherifl Shubert. and we find
that the az2tion of the Sheriff in dischar3ing
Deputy Jones is excessive and order nim
reinstated as of April 15, 1937, Hut award
no back payv for tha seriod of time Irom the
termination to the reinstatement. (Mert
Commission Findings of Fact and Dectision,
p. 2.)



The net eiffect of the decisinon was to find the
tvmenation of Deputy Jones to be an eéxcessive disciplinary
toti2n and to reinstate him without compensation for the period
he was discharged. This procedure is not prohibited by

S17-30-19, Utah Code Annotated, 1953, as amended, nor is it

13

spacifically permitted.

Appellant maintains that the Merit Commission had no
statulory authority to alter the Sheriff's decision of
termination if it found any of the allegations against him to
be supported by the evidence presented. The Merit Commission
found only one of five allegations (echarges) made by the Sheriff
to have been proven at the lengthy hearing (436 pages of
testimony) hneld before the Commission. That allegation (No. I1)
~as that Deoputy Jones illegally took possession of license plates
112 us=2< the plates on a vehicle improperly. The Merit
ammission found this allegation to have heen proven but found
the violation to oe a misdemeanor and not sufficient cause to
t2cminate ham.  The District Court did not fully agree with the
Mertt Commission and found that the actions of Deputy Jones did
M0t constitute a theft. (District Court Decision, p. 5.) In

sioport of nhis position, appellant cites the 1944 Utah Supreme

Tonst o fecision in Vetterli v, Civi)l Service Commission of Salt
dde= ity 108 Utah 33, 145 P.2d 792. In Vetterli the Court

¥45 4s5<ed lo review the authority of a civil service commission
I'» suynstitute a lesser punishment for the admitted misconduct

v 4 noliece officer in desertion from the police force. The



civil serviece statute involveua

authority o suspend an oii{lcer {5r 4 oeri0od of a5t Mere -

15 days from which there was no rizht o{ anpeal. A r1izht

appeal to the Civil Service Commission existed only i t-
officer was terminated from his employment. The Court held th.
under the statute, the Commission could not order a suspensis
of the officer dut did have the power to determine the suffio
ency of the cause for removal. The Court stated at page 797:

We are of the opinion, and so hold,
that the power conferred on the Commission
to "determine the matter” brought before
1t on appeal is the power to determine the
sufficiencv_of the cause of removal, and
not simply to adjudge whether the cause
alleged by the department head is true.
It having that authority, it i3 not our
province to interfere with the exercise of
that judgment and direct an order of
affirmance or reversal of the order of
discharge. (Emphasis added.)

The right to appeal to the Deputy SheriIi s Me:
Commission under S17-30-19, Utah_Code Annotated, 1953,
amended, exists when a deputy is demoted, reduced in 2z

suspended or discharged. The Commission is directed to ho..

a hearing; and after the hearing, the Commission must "makKe

g,
decision in writing, including therein findings of fact.’
person aggrieved by an actl or failure to act of the commiss
may appeal to the District Court aflter exhausling nis romed
ol appeal to the Commission. The courts ara veslted wiin
power to review questions of law and fact and may afilimm,

)

aside or modify the ruling complained of. ‘Section 17-30-20.



13
The r=2qui-2ments by statute for the Merit Commission
"1l 90 eviZencliary hearing, to make a3 written decision and

maxke findings of fact contemplates more authority than to

merely say that the Sherifi{'s allegations have been proven, and

if proven, the order of termination is affirmed, or if not
proven, to say the order of termination is reversed. In this
cnse, the Merit Commission found only one of the five reasons

fallegations) given by the Sheriff for termination of Deputy
Jones to have been proven. They therefore decided that the one
allegation which was proven did not warrant the termination order
and ordered his reinstatement. The Merit Commission's
determination that the one allegation proven was not sufficient
cause for removal is within its power granted by the statute

and ov Vetterli v. Civii Service Commission, supra.

Even 1f the Merit Commission's decision is considered
3 "modification” of the Sheriff's order, there is ample authority
for such aclion in court decisions of Arizona, California,
Michigan and New Jersey.

The Arizona Court of Appeals in a 1972 decision, State
Personnel Commission_v._ Webb, 500 P.2d 329, considered the
Luestion of the authority of a merit commission to modify or
ime.1arate an unduly harsh action taken by the employer (state).

nrct o stated at page 331:
We are concerned with an order entered
by the Commission on an appeal to it,. and
the real question concerns the scope of the

Commission's authority when enlering an order
at the termination of such appeal proceed-



Ctah

ings. [s 113 autno-, o

affirming or reversing ‘has
the emplover, or does .t hav to
modify or ameliorat2 an nndul, AAC<n acl:on
taken by the empliovar when 11 1h2 3p:1ion
of the Commission_the 2mopldvee’s concuct
been such as Lo jusfjfv the 1mbositinn
a lesser sanction allowed bv the State

Merit System Law? A.R.S. §33-910 governs
appeals to the Commission, and we find no
language 1n 1ts provisions purosorting to
limit the action which the Commission mavy
take when !t issues its order. Ia_the
absence of such limitations, a civil service
commission_has_the power to modifv, as well
as_to _reverse or arfirm the decision o7 the
emploving agency. Hackett v. Morse, 435
Cal.App. 788, 133 P. 308 (1920): Groehn v.
Michigan Corporation & Securities Commission,
350 Mich. 250, 86 N.w.2d 291 (1957)». Cf.
City of Newark v. Civil Service Commissian,
114 N.J.L. 406, 177 A. 121 (1933). Any other
approach would result in an inflexibility
inconsistent with the orderly, swift and
just disposition of merit svstem appeals.

(Emphasis added.)

It should be noted that the Arizona statute

statute, was silent as to the authority of tne

to modify a punishment imposed. The Arizona court

decisions from California, Michizan and New Jarsey

its decision.

POINT

that

1953,

of the Utah Rules of Civil Procedure. =an modify t

of the Deputy Sheriirf’s Meril Commission. DTSt

the

a3

. like

.

n

COmml 35027

relie

to

3

3:4pocT

[I1: THE DISTRICT COURT HAS THE AUTHORITY TO AFFIRM
SET ASIDE OR VIODIFY THE RULING OF THE MERIT COMMISSION
REGARDLESS OF WHETHER THE MERIT COMMISSION HAS SCUCH AUTHORITY

Judge Wilxinson correctly pointed ou' in ni

District Court, under S§17-30-20, Utah Coacde

3

amended, or under 1ts power of ~eviaw unde




LR T N Sectian 17-30-20, Ltah Code_Annotated,

Ty

\The courts may review questions of law
and {act and may affirm, set aside or modify
the ruling complained of.
Rule 65B(b)(2) provides:
Appropriate relief may be granted:
t2) Where a . . . board exercising judicial
tunctions has exceeded 1ts jurisdiction or
abused {ts discretion.
Assuming that the Sheriff has the right to appeal as
2 "person aggrieved" under §17-30~20, he could have filed a
drrect appeal to the Distriet Court to have the Merit
Commission's ruling reversed or modified. The respondent
Maintained in his Motion to Dismiss that the Sheriff, based ugon
2 orior ruling of the Third District Court for Tooele County
1n Case No. M-380-14, was a "person aggrieved." The appellant
contends that contrary to this prior ruling by the Honorab.e
Dean E. Tonder, he is not, and therefore the procedure followed

Inder Rule 558 is the only avenue of aopeal by the Sheriff.
Ahether this action is an appeal Dy the Sheriff or an
2xiraordinary writ, the authority of the District Court to modify

the action of the Merit Commission should be the same. Paris

“._Salt Lake County Firefighters Civil Service Commission, Case

LT3l decided Apral 15, 1980,
Judge Wilkinson i1n fact did modify one finding of the
Mer.t Commission. The second allegation charged was that Deputy

'anes 1ilegally took possession of a set of license plates.



The Merit Commissioaon {3und that :n9ae Lr<ing wa

N i

(thef{t). Judge Wilkinson's decision modifinad the Comm
finding and ruled that the evidence .3 no' suppnonrt 4
of theft. (District Court Decision, p. 5.)

The purpose of judicial review by the district ooy

by appeal or extraordinary writ of the rulings of hos-
exercising judicial functions is to protect all parties aonce--
from the arbitrary and capricious use of their lagis: ;-
delegated authority. The District Court in this case has ms-
such a review and based upon the record sudbmitted, has ©:.-
no such abuse by the Merit Commission. This Court shoul? -
disturb that ruling.
CONCLUS [ON

Respondent respectfully requests that this Court u:!
the Third District Court's decision in all respects {90
reasons stated herein.

Respectrully supbmitted this 44{22_ dav of setTyes
1983.

BARBER, VERHOEF X YOCOM

it oo

DAVID E “Vow\
Attorney for R oondant

MAILING CERTIFICATE
[ hereoy certify that a true and correct Cody
foregoing Brief of Respondent was mailed, postage Sreou. T

Ronald L. Elton, Tooele County Attorney, Tooele *
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