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IN THE SUPREME COURT FOR THE

STATE OF UTAH

ATLAS CORPORATION,
Plaintiff - Respondent,
vs.

NATIONAL GROWTH CORPORATION,
et al., No. 19239
Defendants, and

THE CLOVIS NATIONAL BANK and
THE CITIZENS BANK OF CLOVIS,

Defendants - Appellants.

M e e e S e e e e e N S e e e e S|

NATURE OF THE CASE

This appeal seeks a determination that a net profits
interest owned by defendants-appellants continues to exist and to
burden certain mining claims located in San Juan County, Utah.

PROCEEDINGS AND DISPOSITION BELOW

The action below was a quiet title action brought by
Atlas Corporation ("Atlas") to determine the interests of various
parties in certain mining claims (the "Claims"). The Clovis
National Bank and The Citizens Bank of Clovis (the "Clovis
Banks") own a fractional share of a net profits interest (the
“Net Profits Interest"”) that was created and reserved when the
tlaims were conveyed to Atlas’' predecessor-in-interest in 1957.
fv. February 7, 1983, the district court granted Atlas' motion for

summary judgment and subsequently entered findings, conclusions,



and judgment decreeing that the Net Profits Interest had ceased

to exist in 1961. This appeal requires review of that summary
judgment .

The Clovis Banks request this Court to reverse the
summary judgment and remand this case to the district court with
directions to enter Jjudgment on the Clovis Banks' cross-motion
for summary judgment, ruling that the controlling instruments
unambiguously provide that the Net Profits Interest continues to
exist. Alternatively, the Court should rule that genuine issues
of fact remain and remand for further discovery and trial.1

INTRODUCTION

This case presents a story that has been repeated
countless times in the development of mineral resources: A
prospector stakes claims, discovers ore, and then conveys the
claims to a larger operator possessing more adequate resources
for developing and mining the claims. Because the value of the
claims is necessarily uncertain, the prospector does not receive
just a lump sum payment; rather, he retains a right to a percen-

tage of the proceeds of the claims. The legal consequences of

1On the basis of its ruling that the Clovis Banks have no
interest in the Claims, the district court also dismissed the
Clovis Banks' cross-claims against certain other defendants; and
in the event that the summary judgment 1s reversed, such
cross-claims should be reinstated.



+ype of transaction are well-established. Absent some

-meutl or act terminating the retained interest, the interest
153 perpetual and the owner of the interest is entitled to a
percentage of proceeds from the claims whenever such proceeds may
be received.

The present case follows this pattern closely. The
claim owners, including the Clovis Banks' predecessor-in-
interest, acquired the claims when the claims were thought to be
of little or no value. Operating on a limited budget, they
proceeded to discover a substantial ore body. They then took the
claims to an established company, Atlas' predecessor-in-interest,
to have the claims developed. An agreement was struck in which
the owners agreed to contribute the claims to the venture and the
established company agreed to contribute the resources necessary
to develop the claims. As compensation for their contribution,
the owners reserved the right to retain 407 of the net proceeds
trom production from the claims and the company was granted the
right to receive the remaining 60%. The parties carefully
defined the owner's net profits interest and reserved it from the
claims when legal title to the claims was transferred to the
larger company prior to the commencement of mining operations.

Mining of the claims was subsequently initiated but the
owners received no return on their reserved 40% interest. The
i4ims then lay idle for several years before being conveyed to

Atlas. At this point, the present case begins to diverge from



the traditional pattern. First, the claims turned out to contain
the richest ore body on the Colorado Plateau. This mine has now
produced over 3,500,00 pounds of uranium concentrate from ore
averaging 0.417% uranium oxide per ton and ultimately may yield as
much as 6,000,000 pounds of concentrate. Atlas has, to date,
received approximately $150,000,000 for this concentrate.2
Second, contrary to normal industry practice, the original claim
owners and their successors, who contributed the claims to the
project and who were to receive 40% of the profits from the
claims, were not paid one additional penny for their interest.
Moreover, under the district court's ruling, the original owners
and their successors will not be entitled to any compensation out
of further profits from the mine.

There is no indication that the parties intended the
retained net profits interest to be less than a perpetual inter-
est in land or to have characteristics different from those
normally attributed to such an interest in the industry. Indeed,

the instruments creating the interest set forth in tedious detail

2Fiscal 1982 was the most profitable year in Atlas’ history.
This record performance was attributed by Atlas to the Company s
Mineral Division, the main business of which is selling uranium
oxide and vanadium pentoxide produced from the Velvet Mine. In
that year, the company repaid 1its long-term bank debt of
$28,233,000, its net worth increased 61%, the return on share-
holders' equity was 60% and the company's working capital 1in-
creased 33%. See Atlas Corp. 1982 Annual Report 1, 2 (June 30
1982).



~w-lusive, perpetual nature. Moreover, there is no policy in

i taw prohibiting the creation of a perpetual net profits
,sierest 1n the mining context. Nevertheless, the district court
ruled that a net profits interest is radically different from a
royalty or mineral interest notwithstanding the fact that its
decision would cut off the original claim owners--who were
initially responsible for development of the claims--and their
successors from any share of the profits from the mine. The
court then concluded that, although the validity of the interest
had remained undisputed for over 25 years and through 2 1/2 years
of the present trial, the interest had actually terminated in
1961, only four years after its creation.

The court's ruling was detailed and lengthy and in-
cluded numerous factual determinations. As a result, a review
of that ruling requires a detailed rehearsal of the history of
tne net profits interest and the facts of the case.

FACTS

1. Reservation of the Net Profits Interest (1957).

In early 1957, Hez Abernathy, Lee Merrill, and Bud
Mersfelder (the "Interest Owners') owned 38 unpatented mining
rlaims known as the Velvet and Royal Flush claims. On April 18,

1957, these three owners entered into an Agreement (the



"Agreement").3 with Kerr-McGee Industries, Inc. ("Kerr McGee
and Mercury Uranium and 0i} Company ("Mercury"). In the
Agreement, the Interest Owners and Kerr-McGee and Mercury set out
in detail their respective ownership interests in the Claims.
The parties agreed that legal title to the Claims would be
transferred to Kerr-McGee and Mercury subject to the reservation
of the Net Profits Interest to the Interest Owners. On the same
day, the parties also executed an Operating Agreement, See A-?
(which, taken with the Agreement are collectively called the
"Agreements') that set forth the various rights and obligations
of the parties and governed generally the working relationship of
the various interests defined in the Agreement .

In accordance with these Agreements, the Interest
Owners conveyed the Claims to Kerr-McGee and Mercury by a deed
dated June 7, 1957 (the "Deed”). See A-3. Because of the
complexity and length of the accounting procedure used to cal-
culate the interests created in the Agreement, the Interest

Owners' reserved rights were not set out in detail in the Deed.

3For the Court's convenience, the Clovis Banks have included an
Appendix containing the most pertinent or frequently cited
documents from the record. The Agreement is designated as A-1l.
Documents contained in the Appendix are cited as their Appendis
number, e.g., A-1 at 3. Otherwise, citations refer to pages 1n
the Clerk's Record, e.g., Transcript of Hearing at 117, R. 235«
For brevity, citations are in most 1nstances not given for facts
which are not in dispute.



rheir rights were incorporated into and reserved from the
~<d4 by making the Deed on its face expressly "subject to the
ierms, covenants and conditions contained in that certain Agree-
ment dated the 18th day of April, 1957, by and between the
parties hereto.” A-3 at 2. In this way, the rights of the
Interest Owners were incorporated into the Deed and were afforded
the protections of the Utah recording statutes when the Deed was
subsequently recorded.

Two different provisions of the Agreements are critical
for purposes of this appeal. The first provision is found in the
sections in each Agreement which provide, as the Operating
Agreement states in the opening recitals, that 'said Interest
Owners have reserved unto themselves an undivided net profits
interest . . . in and to the net profits from all ores mined,
saved, removed and sold from said claims . . . ." A-2 at 1. The
second important provision is contained in Section 1 of the
Uperating Agreement. This Section defines the duration of the
Agreements and the Net Profits Interest: "[T]his Agreement shall
be in full force and effect so long as any of the mining claims

. are in force and effect."” A-2 at 2.

2. The Bardon Shaft Operation (1957-1961).

Kerr-McGee commenced exploration of the Claims and,
1tter discovering a commercial ore deposit, began a mining

speration. The mine, known as the Bardon Shaft, was operated



until 1960. During this period, Kerr-McGee acquired the interes:
that had been conveyed to Mercury.

. In late 1960, Kerr-McGee announced its intention to
abandon the Bardon Shaft. Pursuant to the requirements of
Section V of the Operating Agreement, providing for "Abandonment
of Mines,"” see A-2 at 5-6, Kerr-McGee notified each of the
Interest Owners of the proposed abandonment, describing in metes
and bounds the specific property to be abandoned--which property
amounted to only 7.4 acres, an extremely small portion of the
almost 700 acres covered by the Claims--and offered the Interest
Owners the option of purchasing the Bardon Shaft property. See
Letter from Kerr-McGee to Interest Owners (Dec. 19, 1960),
R. 1606-07. One of the Interest Owners, Bud Mersfelder, ex-
pressed interest, but declined to buy the property after being
informed of Kerr-McGee's proposed $50,000 purchase price. 5See
Letter from Kerr-McGee to P. G. Mersfelder (Jan. 3, 1961),
R. 1451.

3. The Yucca Litipation (1961-1968).

After abandoning the Bardon Shaft, Kerr-McGee intended
to conduct further exploration and mining. See Letter from R. T.
Zitting, Kerr-McGee's Mineral Exploration Manager, to Wm. Dean
McDougald (May 9, 1962), R. 1882. There was., in fact, good
reason to expect that additional ore would be found on the
Claims. Before 1960, Kerr-McGee's drillers, including Bud

Mersfelder, who was one of the Interest Owners, had already



11+ 1nto a part of the ore body which Atlas has subsequently

i See Deposition of William McDougald at 75(4)-77(10),
Lbeg21) -117(19), R. 447-49, 488-89. The evidence further
suggests that both the existence of proven ore reserves and "the
potential for discovery of a major sized ore body” to the south-
east of the Bardon Mine were evident at that time.4

Kerr-McGee's planned operations were stalled by the

commencement of litigatien seeking an accounting of the proceeds
from the Bardon Shaft operation.5 Thus, in mid-1962, Kerr-
McGee stated:

Our present plans for the Velvet Group are to
do some additional exploration drilling as
soon as the [accounting] difficulties can be
resolved. . . . We have such a project
approved by management with only the reserva-
tion that we must straighten out our account-
ing problems before undertaking the work.

“The existence of such proven and potential ore is expressly
recognized in a 1968 report prepared by Climax Corporation, a
prospective buyer of the Claims. Letter and Outline of Property
Examination, R. 2124-27. Because the report was not produced by
Atlas until after summary judgment had been granted, the Clovis
Banks had no opportunity to discover the circumstances sur-
rounding the preparation of the report. However, there is no
indication that Climax itself ever performed any exploration on
the Claims. Thus, it is probable that the information reflected
on the report was obtained by Climax from Kerr-McGee or was
rommon knowledge to those familiar with the history of the
Tlaims. Moreover, because there is no evidence of any explora-
1on between 1961 and 1968, the Climax report evidently reflects
facts known from the earlier exploration.

)qugarhlning and Petroleum Co. v. Kerr-McGee Oil Indus., Inc.,
Liv. No. 1939 (Seventh Judicial Dist., San Juan Co., Utah).




Letter from R. T. Zitting, Kerr-McGee's Mineral Exploration
Manager, to Wm. Dean McDougald (May 9, 1982), R. 1882. The Yuccy
litigation continued, however., until 1968.

4. The Velvet Mine (1978).

During and following the Yucca litigation, the faces
changed: The Clovis Banks acquired Hez Abernathy’'s portion of the
Net Profits Interest in 1967, see Deed of Mining Claims, R. 1352,
while ownership of the Claims passed to Foote Mineral Company in
1970 and to Atlas in 1977. Atlas resumed exploration and. as has
been previously predicted, a major ore body was discovered to the
southeast of the Bardon Mine. See Affidavit of Carl Dixon, R.
1453-55.

Production of ore from Atlas' mine, known as the Velvet
Mine, bepan in 1978. The Velvet Mine has proven to be the
richest source of high grade uranium ore in the entire Colorado
Plateau region.

5. The Present Litigation; the Continuing Validity of
the Net Profits Interest is Conceded (1979-1982).

After acquiring the Claims, Atlas obtained a title
opinion from the Denver law firm of Davis, Graham and Stubbs,
Atlas' counsel in this case. Title Opinion, R. 1859-64.
Following a lengthy and careful analysis, that opinion concluded
that "a forty percent net profits interest (or, possibly a 40
percent carried working interest) in the Subject Claims currently

exists and would be applicable to any future production from

-10-



taims."” Id. at 25, R. 1864 (emphasis supplied). Thus,
arlas filed this lawsuit asking for a determination of the
«ights of numerous claimants, Atlas did not contend that the Net

Profits Interest had terminated or expired. On the contrary,

arlas repeatedly conceded that the Net Profits Interest continued

ro exist and to burden the Claims.6

In fact, the continuing validity of the Agreements and
the Net Profits Interest was universally conceded. Kerr-McGee,
the original operator of the Claims and a party to this lawsuit,
was unequivocal in asserting the continued existence of the
Operating Agreement. Kerr-McGee Corp. Memorandum at 4, R. 963.
See pp. 62-63, infra. The district court similarly assumed that
the Agreements were still effective. For instance, when the
Clovis Banks and others sought to enforce a provision of the

Operating Agreement requiring monthly reports by the operator,

®atlas’ Reply to Clovis Banks' counterclaim stated, for
instance: "ATLAS admits that the Subject Claims are subject to
the 407 Net Profits Interest.” Reply of Atlas at 2 %1, R. 102
temphasis added). The Reply further stated: "ATLAS admits that
1t is the operator of the Subject Claims under the April 18
Uperating Agreement. . . ." Id. at 3 %6, R. 103. Indeed, even
after the litipation had been in progress for two-and-a-half
vears, and substantial discovery had been completed, Atlas
relterated its position in a pre-trial statement: "ATLAS admits
that the SUBJECT CLAIMS are subject to a net profits interest
dcfined 1n paragraph 1.6.DD above as the 40% NET PROFITS
TWITREST. . . ." Statement of Plaintiff Atlas Corp. at 33 %39, R.
§25. Atlas' other admissions of the existence of the Net Profits
Interest are numerous, and it would be redundant to list them.
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the court's ruling assumed the continuing effectiveness of tha,
agreement and expressly described Atlas as the operator under

such agreement. Decision of the Court at 1-2, R. 971-72.

6. Atlas Reverses Its Position (Se tember 1982 -
Present). ~Fesation {September 1982 -

In a subsequent pretrial statement, Atlas reversed itg
position7 and contended that the Agreements and the Net Profits
Interest had been terminated or abandoned while Kerr-McGee still]
owned the Claims. Statement of Plaintiff Atlas Corp. at 8-9, R.
1238-39.8 Although the district court had earlier issued
rulings based upon the unqualified assumption that the Operating
Agreement was still in force, at a hearing held less than two
months before the scheduled trial date, the court indicated a

desire to rethink its position,9 and invited Atlas to make a

7Even after reversing its positions vis-a-vis the Clovis Banks,
Atlas continued to refer, without apparent qualification. to the
Net Profits Interest as an existing interest in dealing with
other parties. Stipulation and Joint Motion of Atlas and
Mersfelders at 1-3, R. 1260-62.

8This dramatic reversal was not based on any facts learned
through discovery; indeed, although all of the Interest Owners,
as well as a number of other persons involved in the earlier
transactions had been deposed, those persons were not directly
asked whether they had intended or understood the Net Profits
Interest to continue after completion of the Bardon Shaft
operation. Like the parties to this action. those persons seemed
to assume without question that the Net Profits Interest was
still in existence.

9In the course of a lengthy hearing on December 14, 1982 at
which complicated questions were raised involving revenue
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< presenting the issue. Transcript of December 14, 1982
vearing at 118-19, R. 2355-56,

Atlas accepted this invitation and, in January 1983,
moved for summary judgment. In response, the Clovis Banks asked
the court to rule that the Net Profits Interest was still in
effect. At the same time, depositions of all the original
Interest Owners and of other persons intimately involved in the

early transactions were scheduledlo to explore more directly

computation methods, deduction of various claimed charges,
calculation of the parties' respective fractional shares in the
Net Profits Interest, and discovery matters, the court indicated
that it was "trying to resolve in my own mind as to whether or
not [the Agreements and the June 7, 1957 deed] would create an
interest that ran with the land. Because if it did, boy--It's
created all these problems if it did."” Transcript of December
14, 1982 Hearing at 117, R. 2354. Further observing that "if I
were to say that it did not, then I'm--the balance of our lawsuit
is probably over and you guys can get on up to the Supreme Court
and see whether I'm right or not." Id. at 118, R. 2355.

10The importance of these further depositions cannot be over-
emphasized. Although the district court purported to glean the
"intent” of the parties to the agreements from their actions, see
Transcript of February 8, 1983 Hearing at 27, R. 2394, it ignored
such direct statements of intent as that provided by Richard T.
Zitting, one of the key players in all of the transactions
involving the Claims:

I do not believe, and to the best of my know-
ledge the other parties to the 1957 agreements
did not believe, that the 40% Net Profits
Interest was intended to apply only to the ore
body that was mined through the Bardon Shaft.

I did not have any intent or understanding dur-
ing the 1957 negotiations or thereafter that
the 40% Net Profits Interest would be limited
to one ore body or that it would terminate fol-
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their understanding of the continuing nature of the interest
See Stipulation and Joint Motion, R. 1739; Notices of
Depositions, R. 1751, 1757a, 1764. However, the district court

granted summary judgment before those depositions could be taken.

7. Basis of the District Court's Ruling.

The district court construed the Agreements and the

Deed as creating a net profits interest that was binding on

Kerr-McGee and its successors so long as the Agreements them-
11

selves remained in effect. However, the court concluded that

the parties had intended the Agreements to create a "profit

lowing closing of the Bardon Shaft.

Affidavit of Richard T. Zitting at 2, R. 1773. The entire
Affidavit is set out at pages 61 and 62, infra.

11Perhaps the clearest expression of this reasoning was given
in Conclusion 45, in which the court rejected the Clovis Banks'
understanding of the language of Section VIII of the Operating
Agreement providing that "[alll sales made by either Kermac or
Mercury or their successors in interest shall be subject to the
terms, covenants, and conditions of the Agreement. . . ." The
court explained:

The Court concludes that the only 1logical and

meaningful way to read Section VIII of the OPERATING
AGREEMENT is that all of its terms, conditions and
covenants would bind KERR-McGEE or MERCURY or their
respective successors, but only so long as mining
operations were on-going and only so long as the

OPERATING AGREEMENT remains in effect. When the

purpose of the OPERATING AGREEMENT was served, it
terminated. Section VIII terminated as well, and the
SUBJECT CLAIMS were not burdened.

Findings and Conclusions 945, R. 2105-06 (emphasis in original).
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v arrangement” limited to a "specific mining venture."
~1rngs and Conclusions 941, R. 2100. Although it offered no
Jetrnition of the term "specific mining venture," the court ruled
that the "mining venture' had ended upon completion of the Bardon
Shaft operation, that the Apreements had therefore terminated at
that time, and that the Net Profits Interest had similarly

rerminated.
ARGUMENT

The district court initially ruled that the net profits
interest terminated for two reasons. First, the court determined
that the intent of the parties was to limit the interest reserved
to the claim owners to a share of ore produced in the initial
"mining venture'" undertaken by the parties. Transcript of
February 8, 1983 Hearing at 27-32, R. 2394-99. Secondly, the
court ruled--apparently without particular emphasis--that the
interest reserved by the claim owners was not a royalty, working
or other real property interest or a covenant binding upon
successors of the original developers. Id. at 33-36, R. 2400-03,

The court later adopted more detailed findings and con-

clusmns,12 the response to which necessitates this lengthy

12The district court adopted nearly verbatim the findings and
ronclusions submitted by Atlas. These included some 36 "findings
of fact” and 11 "conclusions of law” covering 28 typewritten
rages The all inclusive nature of these findings and conclu-
sions 1s exemplified by the fact that at least one of the find-
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brief. Because of the complicated nature of the court's ruliny
and the complicated response made necessary by that ruling. the
Clovis Banks would like to introduce their arguments by briefly
summarizing them. First, in Part I of the Argument, the Clovis
Banks will show that the court's interpretation of the agreements
is clearly inconsistent with the plain language of the key
instruments in these transactions. Second, in Parts II and II of
the Argument, the Clovis Banks will show that the reserved Net
Profits Interest is an estate in land or, at the least, a cove-
nant binding upon all successors to the claims who take with
notice. Finally, in Part IV of the Argument, it will be shown
that the district court erroneously granted summary judgment by
selectively reviewing extrinsic evidence and wholly overlooking
evidence directly supporting the Clovis Banks' interpretation of
the transaction. 1In addition, the court failed to view the
evidence in a manner most favorable to the Clovis Banks as
required in the summary judgment context.

The Clovis Banks contend that the judgment must be

reversed for two reasons. First, the Agreements were not

ings, i.e., finding 31, that limits application of the agreements
to one ore body, was later refuted by Atlas. Compare Findings
and Conclusions 131, R. 2095, with Atlas’ Response to Q?Jectlons
at 7, R. 1945 where Atlas denies having propounded a '"one ore
body theory".
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~1ed to terminate upon completion of any "single mining
wure.” Rather, the Agreements unambiguously provide that they
shall remain in full force so long as any of the Claims continue
to exist. Moreover, the parties to the Agreements have unani-
mously indicated that they did not understand the Agreements or
the Net Profits Interest to terminate upon completion of the
Bardon Shaft operation or at any time thereafter. Second, the
Net Profits Interest was reserved to the Interest Owners and
their successors, and the conveyance to Kerr-McGee, through whom
Atlas' title derives, was expressly made subject to that reser-
vation. Atlas acquired the Claims subject to interests and
encumbrances of record, specifically including the Net Profits
Interest and is therefore bound by the Interest. Either of these
reasons should compel this Court to declare that the Agreements
and the Net Profits Interest continue in force.13 At the very

ieast, the existence of many facts which contradict the district

lBIt is undisputed that if the Net Profits Interest existed in
1979, then Atlas acquired the Claims subject to that interest.
At one point Atlas denied having actual or constructive knowledge
of the Agreements and the Net Profits Interest at the time it
acquired the Claims; however, Atlas has formally abandoned that
position. Atlas' Responses to Clovis Banks' First Set of Inter-
topatories, Response 9, R. 1733. The fact of such knowledge is
rherefore established, at least for purposes of this case.
findings and Conclusions 745 n.3, R. 2107. In addition, Atlas
apparently paid nothing for the Claims, and thus could in no
event be considered a bona fide purchaser for value.
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' .
court’s factual conclusions compel remanding the case for

resolution of factual questions regarding the parties' intent .

Finally, although the district court captioned a number

of its conclusions as "Findings of Fact,"” this Court should reach

i1ts own conclusions regarding the meaning of the AgTreements and
the Deed, without giving deference to those of the district
court. The district court's conclusions are not factual findings
after trial, but are summary judgment rulings that should be

reviewed by this Court under the strict standard of Rule 56. See

9 C. Wright & A. Miller, Federal Practice and Procedure §2575 at

698 (1971); see, e.g., Williams v. Borden, Inc., 637 F.2d 731,

739 (10th Cir. 1980). Moreover, because the interpretation of
documents is a question of law, "this Court is as capable of
determining the issue as the trial court and [is] not bound by

its conclusions.” Betenson v. Call Auto and Equipment Sales,

Inc., 645 P.2d 684, 686 (Utah 1982). See O'Hara v. Hall, 628

P.2d 1289, 1290-91 (Utah 1981).

I. THE AGREEMENTS AND THE NET PROFITS INTEREST DID NOT TERMI-
NATE UPON THE COMPLETION OF THE BARDON SHAFT OPERATION.

A. The Agreements Unambiguously Provide that they will
Remain in Force so Long as the Claims Exist and that
the Net Profits Interest Applies to "All Ores' Mined
from the Claims.

The Agreements are careful and clear (to the point of
redundancy) in defining their own duration, as well as the extent
and duration of the Net Profits Interest. The very first section

of the Operating Agreement provides:
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1. Period of Apreement Concerning Operations.

It is agreed by and between the parties

hereto that this Agreement shall be in full

for;e and effect so long as any of the mining

claims hereinabove identified and described

are in force and effect.

A7 at 2.

Referring to this section, the district court correctly
declared that "[t]lhe mining claims so identified are the SUBJECT
CLAIMS, and they remain valid mining claims today." Findings and
Conclusions 742, R. 2101. Thus, logic compels the conclusion
that the Operating Agreement, including Section III which des-
cribes the Net Profits Interest, is still in force. The district
court's conclusion that the Agreements and the Net Profits
Interest were intended to terminate upon completion of the first
mining venture, even though the Claims remain in force, blatantly
contradicts the express term in Section I.

The duration of the interest is reinforced by the
Agreements' clear and repeated descriptions of the scope of the
Net Profits Interest itself. Section 6 of the Agreement not only
is void of words that would limit the duration of the interest,

but expressly provides that the interest applies to '"the net

rrofits from all ores mined, produced, and sold from said claims”

without limitation. A-1 at 5 (emphasis added). Thus, the

invat1on of the Net Profits Interest is tied to the duration of
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the Claims that it burdens.14 The language of the Apreement:

flatly contradicts the district court's conclusion that the Neg
Profits Interest was limited to ores mined in a "specific mining
venture."

The continuing nature of the Apreements is further
evidenced in Section VIII of the Operating Agreement. After
providing for possible sales of the Claims and joint property,
this section declares:

All sales made by either Kermac or Mercury or

their respective successors in interest,

shall be subject to the terms, covenants and

conditions of this Agreement, and such terms,

covenants and conditions shall be deemed to

be covenants running with the land and the

mineral estate covered hereby and with such

transfer and assignment thereof.

A-2 at 9. In a similar vein, Section XVIII of the Operating
Agreement provides that "{t]he terms and conditions of this
Agreement shall be binding upon and shall inure to the benefit of
the parties hereto, their respective heirs, administrators,

executors, successors, and assigns.' Id. at 15. It is difficult

to envision a plainer expression of the parties’ intent that the

14Section 111 of the Operating Agreement contains an identical
provision. See A-2 at 4. In addition, immediately after giving
the precise description of all of the claims to be conveyed, the
Operating Agreement recites the "said Interest Owners have
reserved unto themselves an undivided Net Profits Interest as
hereinafter set forth in and to the net profits from all ores
mined, saved, removed and sold from said claims ." A-2 at 1

(emphasis added.)
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w-nfs were not limited to any short-term "specific mining
w15

iul €

Moreover, the parties provided for the possibility of

rermination under very specific circumstances, which have not

been met. Section VI of the Operating Agreement spells out in

detail a procedure for permitting expiration of the Claims. See
A-2 at 6-7. When Section VI is read in conjunction with Section
1, which states that the Apreement will remain effective so long

as any of the Claims are in force, a mechanism for terminating

the Agreements exists that logically precludes any implied method
of termination. Read as a whole, the Agreements and the Deed

overwhelmingly support the conclusion that their specific provi-
sions unambiguously declare: the Agreements and the Net Profits
Interest were intended to remain in effect so long as any of the

Claims were in force.

Almost as persuasive as these affirmative provisions is Fhe
.onspilcuous absence, in both the Agreement and the Operatlng
sgreement , of any language limiting their duration to a "spec;flc
wining venture." In view of the repeated provisions suggesting
perpetual duration, it would have been imperative clearly to set
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B. The District Court's Construction of the ApTeemen::
is Manifestly Implausible. T T

. 1. There.is no basis whatsoever for limiting the
duration of the Agreements to a "single mining
venture." T

The district court's finding that the Agreements and
the Net Profits Interest were limited to a "single mining
venture'--a term nowhere used in the Agreements--was purportedly
based on Section III of the Operating Agreement.16 Because of
the importance attributed by the Court to Section III, it must be
quoted in full:

III. Commencement of Activities by Operator
and Net Profits Interest.

It is understood and agreed that Kermac,
as Operator, at its sole cost and expense,
with reasonable diligence will commence and
diligently prosecute exploration and other
activities and operations upon the lands
covered by said claims sufficient in its
opinion to adequately test the same for the
presence of commercial ore deposits; pro-
vided, however, after Kermac shall have
incurred in the performance of and in con-
nection with said exploration and activities
and operations hereunder a sum equal to Fifty
Thousand Dollars ($50,000), then all drill-
ing, exploration, development, mining

forth any intended limitation or terminating condition.

16The provisions of Section III are virtually identical to
those contained in Sections 5 and 6 of the Agreement:; and the
court thus pave an identical construction to Sections 5 and 6.
This brief focuses on Section III simply because the court found
that Section III expressed the limited duration of the Agreements
"more directly"” than Sections 5 and 6. Findings and Conclusions
f31, R. 2095.
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activities and operations hereunder and all
activities and operations in connection
therewith by Kermac as Operator shall be
borne, shared and paid for by Kermac and
Mercury in the proportion hereinabove set
forth. 1In the event of the discovery of
commercial ore Operator shall proceed to
define and to develop the ore body indicated
thereby and in the event the same shall be a
commercial ore body in Operator’'s opinion
sufficient to reasonably justify the mining
thereof, Operator, upon the completion of
defining and developing the ore body, with
reasonable diligence shall commence prepara-
tions for mining and for sinking a shaft and
with reasonable diligence will sink or cause
to be sunk at a location to be determined by
Operator a shaft, to a depth to mine said ore
body, including the necessary equipment to
sink and equip said shaft. It is understood
and agreed that from and after the time when
the initial shaft and/or mine shall have been
equipped by Operator to provide a capability
for mining and producing twenty-five (25)
tons or more of ore per day all other costs
and expense incurred for the exploration,
drilling, development, mining operation and
overhead of said mining claims shall be
charged in accordance with the provisions
hereof against the proceeds derived from
production from said claims and shall be
taken into account in determining net profits
therefrom for the purpose of ascertaining
Interest Owners' participation therein as
hereinafter set forth. Operator shall be
entitled to a sum equal to ten (10%) percent
of all money expended and costs and expenses
incurred after said date of capability for
mining in connection with the mining and
operation of the said mining claims in lieu
of an overhead charge as provided and set
forth in Exhibit "A", Accounting Procedure,
attached hereto and made a part hereof for
all purposes.

It is further understood and agreed that
after Kermac and Mercury shall have received
out of the net profits from all ores mined,
produced, saved and sold from said claims a

-23-



sum which shall be equal to 100 of One
Hundred Fifty Thousand Dollars ($150 000) and
150% of all costs and expenses incurred by
Kermac and Mercury 1n connection with the
exploration, drilling, and development of
sald claims and the sinking and construction
of said initial shaft, and reimbursement to
Kermac and Mercury for all costs and expenses
of equipping and developing said mine after
completion of said shaft and prior to said
date when the capability for mining and
producing 25 tons of ore per day shall have
been established as aforesaid, then Kermac
and Mercury and Interest Owners shall share
the net profits from all ores mined, pro-
duced, saved and sold from said claims after
reimbursement to Kermac and Mercury of all
costs and expenses of exploration, drilling,
development, mining operations and overhead
of said claims as follows, to-wit:

Interest Owners . . .Forty (40) percent
Kermac . . . . . . .Thirty (30) percent
Mercury . . . . . . .Thairty (30) percent

It is also understood and agreed that
said Interest Owners' net profits interest 1is
subject to an interest owned by Yucca Mining
and Petroleum Co., Inc. of Albuquerque, New
Mexico, and an interest owned by Uranic
Mining Company, a Colorado corporation of
Grand Junction, Colorado; and said Interest
Owners shall pay to such Owners of such
interest any and all payments on account
thereof and hold Kermac and Mercury harmless
from and indemnify said parties with respect
thereto.

A-2 at 3-4.

Seizing upon the fact that, 1n setting forth the
Operator's duties, the first portion of Section IIl refers
several times in the sinpular to an "ore body"' and describes 1n

general terms a sequential operation involving the discovery and
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4+ of such an "ore body," the district court reasoned that
nperator’'s duty to explore and mine was limited to a single
sining venture,” and that upon completion of that "mining
venture,” there would be no further duty to explore or mine.
findings and Conclusions %31, R. 2095. The court then inferred
that this limitation on the Operator's duty must also have been
iutended to limit the applicability of the Net Profits Interest,
although no such limitation was expressed and even though Section
111 explicitly extends the Net Profits Interest to "all ores”
produced from "said claims.” 1d.
This construction violently distorts the plain meaning
vf Section III. The purpose of references in Section III to an

.

“ore body," and to the operation for discovering and mining such
"ore body," is readily apparent; the Operator was given the right
tc recover 150 percent of certain costs incurred only on 'the
:nitial shaft and/or mine” that produced ore, and distinct
accounting consequences therefore attached to the first "ore

body." However, Section I1I] does not even remotely suggest that
the Agreements or the Net Profits Interest would apply to that
ore body alone. On the contrary, the Section explicitly requires
the Operator to explore for "commercial ore deposits” (in the
plural): and 1t expressly provides, after allowing 150 percent

recovery of specified costs relative to the "initial” mine, for

“I: perent recovery of "other costs and expense incurred for the

#xploration, drilling, development, mining, operation and

-25-



overhead of said mining claims."” (in the plural). A 2 at 3

-4
(emphasis added). Had the Agreement been intended to apply onl+
to-one ore body or mining venture, it would have been pointless
to provide for subsequent exploration and mining or to refer to
"the initial shaft and/or mine." Id. at 3. (emphasis added).
Moreover, even assuming that the Operator's duty to
explore and mine ended after completion of operations on the
first venture or ore body, an Operator might nonetheless choose
to undertake additional operations (as in fact happened); and in
that event, the Net Profits Interest would apply to any addi-
tional production. Even the fragile basis upon which the court
placed its finding limiting the Operator's duty to explore and
mine, i.e., the singular references to an "ore body," is utterly
lacking when the Agreements come to define the extent of the Net
Profits Interest. As noted, Section III provides, without any

hint of qualification or limitation, that the interest applies to

. w o 7
"all ores mined . . . from said claims."” (in the plural).1

17A-2 at 4 (emphasis added). That the parties intended no
limitation on the Net Profits Interest is, if possible, even
clearer in Sections 5 and 6 of the Agreement, where the
provisions referring to an "ore body"” and allowing 150 percent qf
recovery of specified costs on the "initial shaft and’/or mine
appear in an entirely different section from th? provision
creating a net profits interest applicable to the pFof1ts from
all ores mined, produced and sold from said claims.” A-1 at 5
(emphasis added.) It is thus manifest that the references to an
"ore body" and "initial shaft and/or mine" were part of a special
cost recovery provision; they were not limitations on the
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Finally, if the parties had intended to limit the
. -ements’' duration to a "single mining venture,” it is simply
inconceivable that they would have chosen to do so in such an
obscure, backhanded way. The Agreements contain sections speci-
fically devoted to defining the "Period of Operations" and the
procedures for effecting "Expiration of Claims." After making no
mention of any limitation in those sections, it is improbable
that the parties would have buried a critical limitation in a
cost-deduction portion of a section concerned with ""Commencement
of Activities."

The court's analysis not only tortures the plain
language of the Agreements, but collapses in its own internal
inconsistencies. Because the only semblance of pretended support
in the Agreements for the court's construction consists of the

"

reference to an initial operation on an "ore body," to be logi-

cally consistent the court ought to have concluded that the

"mining venture" was limited to operations on one ore body. Such

18

a construction, however, defies credulity. The district

tgreements or the Net Profits Interest.

18, “one ore body" limitation would raise countless obvious
problems. What would happen, for instance, if the initial
exploration revealed more than one ore body? Could the operator
=imply choose to mine the smallest ore body first and thereby
rerminate the Agreements, thus preserving solely for itself all
2t the profits on the more lucrative ore bodies? Suppose that
more than one ore body were developed and mined simultaneously.
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court therefore declined to adopt it, opting instead for a theor,
limiting the Apreements to a single "mining venture' which mipl:
or- might not be limited to operations on one ore body. In
maneuvering to aveid one implausible construction of the Apree-
ments, however, the court severed any connection between its
conclusion and the language of the Agreements, which nowhere in
their contents refer to a "mining venture".
2. The district court's conclusion that the
Agreements were terminated by the abandonment
of a carefully-defined portion of property
comprising a small fraction of the claims in

the precise manner spelled out in the Operat-
ing Agreement is demonstrably incorrect.

The court also appears to advance a separate ground for
its ruling, asserting that "[u]nder Section V of the OPERATING
AGREEMENT, KERR McGEE might elect to abandon a mine. Upon such
abandonment, if the Non-Operator should decline to take over the
operations, the OPERATING AGREEMENT would terminate.” Findings
and Conclusions 930, R. 2093. However, since the Agreements
unmistakably contemplate the possibility of more than one mine-
-indeed, the very section referred to by the court is entitled

"Abandonment of Mines" (in the plural)--this inference is

Would the Net Profits Interest apply to ore from all deposits
until one ore body was exhausted? Or would it apply to only one
ore body? And if so, which one? These obvious possibilities
demonstrate the utter implausibility of a construction based on
the supposition the parties intended the Net Profits Interest to
affect only one ore body.

-28-



..ently unsound. The court thus suggests a qualification:

such abandonment [of a mine], the OPERATING AGREEMENT would
.zoaindte at the very least with respect to the operations
abandoned, and, when the operations abandoned are the only
nperations undertaken, the OPERATING AGREEMENT terminates in its
entirety.” 1Id.

Nothing in Section V, or in the Agreements as a whole,
even remotely supports such a construction. Section V provides
for abandonment of specific mines but gives no hint that such
action would terminate or affect any other right or obligation
under the Agreements. Moreover, the district court's reading
would place Section V in unalterable conflict with Section I,
which clearly provides that the Agreement would remain effective
so long as "any of the mining claims” are in force. A-2 at 2
femphasis added).

This theory would at best make the effect of abandon-
ment contingent on a chronological accident: If another opera-
tion had been commenced, then the Agreements would continue in
force, but if (as in this case) other operations were planned but
not actually commenced, the Agreements and the Net Profits
Interest would terminate entirely. In practice, of course, the
tourt's construction of Section V would give the operator power
to cut off the interests of others simply by waiting to commence
“wither operations until after an initial (and possibly insub-

stantial) operation had been abandoned. In the absence of clear
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language in the Agreements so stating, such an improbable con

struction ought to be shunned. In fact, there is no language

whatsoever in the Agreements supporting such a construction.

3. The district court did not offer an even

colorable explanation as to why no weipht
should be given to the express provisions ip
the Agreements that apply them to all ores so

long as any of the Claims remain in effect.

Although the district court's lengthy findings and
conclusions are devoted in large part to an attempt to explain
away provisions that expressly contradict the construction
adopted by the court, that attempt is transparently futile. For
instance, the court quotes Section I of the Operating Agreement,
which provides that '"this Apreement shall be in full force and
effect so long as any of the mining claims . . . are in force and
effect," and then observes that all of the mining claims are
still in effect. Findings and Conclusions 9 42, R. 2101. The
Court quickly adds, in defiance of the obvious syllogism, that
although the Claims are still in force "it does not follow
that the OPERATING AGREEMENT is still in effect. " Id. Acknow-
ledging that the Agreements must be construed as a whole, the
court reasoned that, "[t]lhe duration of [the Agreements] must be
reasonably limited by their purpose.” Id. However, the only
language cited to show a supposed limiting purpose is the lan-
guage in Section III which refers to an initial operation on an

"ore body." The court thus stands the principle favoring con-

struction of a document as a whole on its head. Adopting an
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. tausz1ble reading of Section III (which in any event never
~i1vs to define the duration of the Agreements), the court
uen #nses that reading to negate entirely the provision of
tection 1 (the express purpose of which is to define the "Period
of Agreement’ ).

In summary, the district court's conclusion that the
sgreements were intended to terminate upon completion of a
"single mining venture" is insupportable and directly contradicts
the plain language of the Apreements. Moreover, the abandonment
of a carefully-defined small fraction of the claims in no way
supports an inference that such action would terminate or affect
any other right or obligation under the Agreements. The Agree-
ments provide, without qualification, that they shall remain in
full force so long as the Claims continue to exist. The con-
clusions of the district court must therefore be reversed to
enforce the parties' intent in accordance with the plain language
of the Agreements.

1I. THE NET PROFITS INTEREST IS AN ESTATE IN LAND WHICH IS
LEGALLY BINDING ON ATLAS.

The Interest Owners, Kerr-McGee and Mercury took preat
pains to carefully define in the Agreements their respective
Interests in the Claims and to incorporate those interests into
the Deed when legal title passed to Atlas’ predecessors prior to

.ommencing mining operations on the Claims. Indeed, the parties’
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clearly stated their intent and understanding of the legal effe::

of their actions:

- [S]aid Interest Owners have reserved unto

themselves an undivided net profits interest
as hereinafter set forth in and to the net
profits from all ores mined, saved and

removed and sold from said claims . . . .'

A-2 at 1 (emphasis supplied). As a result, the Net Profits
Interest should survive today as would any other type of royalty
mineral or working interest in the Claims.

Notwithstanding this plain language and the fact that
the Agreements do not indicate that the parties intended the Net
Profits Interest to have characteristics different from those
normally attributed to it by the industry, the district court
concluded that the interest was not binding upon Atlas because it
was a mere "'profit sharing"” arrangement.

The district court reached its conclusion on three
grounds. First, the it concluded that the Net Profits Interest
is radically different from a royalty or mineral interest and
that such interests are ''generally held to be contract rights,

not mineral or royalty interests.” Findings and Conclusions %44,
R. 2103 (emphasis supplied). Second, the court ruled that the
parties failure to use the term "'royalty” shows that they did not
intend to create a perpetual interest. 1d. R. 2103-04. Fin-

ally, the court held that the parties "did not 1intend to create a

mineral or royalty interest, and that by the use of the words
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i1~ 1t to' they did not create such an interest." Id., R.
The district court's conclusions are not supported by
the law, an analysis of the characteristics of the Net Profits

interest, or industry practice.

A. The Phrase "Net Profits Interest” is a Term of Art
and by its Characteristics Describes an Interest
in Land Generally Recognized in the Mining In-
dustry.

The district court's conclusion that net profits
interests "are generally held to be contract rights, not mineral
or royalty interests"” is insupportable. That conclusion fails
under a careful analysis of the interest's characteristics, and
directly conflicts with industry practice and overwhelming
agreement among mining and oil and gas authorities, which
uniformly recognize the net profits interest as an estate in
land.

1. Net profits interests are recognized as
estates in land by their characteristics;

indeed, the phrase "net profits interest' has
become a term of art.

Net profits interests are relatively new in mineral
conveyancing, and therefore, have received relatively little
specific consideration in the case law, unlike older and more

9 .
familiar mineral interests.l Nevertheless, net profits

19 . - .
Apparently, the fact that a net profits interest is an
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interests, in various forms, are established as a term of art
the mining and oil and Bas industry and are accepted as interest,
in land because of their close affinity to other well acceptey
interests in land, such as working interests and royalty inter-
ests:

Net Profits Interest

A share of gross production from a
property, measured by net profits from
operation of the property. It is carved out
of the working interest.

2 H. Williams & C. Meyers, Manual of 0il and Gas Terms 457 (1982)

(emphasis supplied). See, e.g., Gushee, Drafting Practical

Royalty Clauses for the Mining Lease, 21 Rocky Mtn. Min. L. Fdn.

625, 634 - 640 (1974): Hecox, Drafting and Negotiating of Net

Profits Agreements, Mining Agreements Institute II (1982) (Rocky

Mtn. Min. L. Fdn.).20

interest in land is too obvious to result in much litigation.
Some cases, however, have held that a net profits interest 1is
enforceable against successors in interest. See, e.p., Carlock
v. National Co-operative Refinery Ass'n, 424 F.2d 148 (10th Cir.
1970) (holding a net profits interest enforceable against an
assignee of o0il and gas lease); Greenleaf v. 5. A. Camp Ginning
Co., 150 Cal. App.2d 385, 309 P.2d 943 (1957) (holding that a net
profits interest ran with the land to which it was appurtenant);
Bellingham Securities Syndicate, Inc. v. Bellingham Coal Mines,
Inc., 13 Wash. 2d 370, 125 P.2d 668 (1942} (assuming the
enforceability of a net profits royalty 1n a coal lease).

20Indeed, treatises on the subject simply assume without
question that net profits interests are interests in land as are
working interests and royalty interests. See. e.g., 3 The
American Law of Mining §15.17 (Rocky Mtn. Min. L. Fdn. ed. 1982)
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A net profits interest is sometimes used as a term of

. 1 describe the closely related "carried working interest,

4irich 1s undeniably an estate in land:

Carried Interest

Professor Masterson further noted the
close kinship between carried interests and
net profits interests. Either type may be
employed where one co-owner is to advance the
entire costs of drilling. The major differ-
ence between the two interests is that it is
customary for a carried interest relationship
to cease when all costs as to the carried
interest are paid .

? H. Williams & C. Meyers, Manual of 0il and Gas Terms 84 (1982)

(emphasis supplied). 1In other cases, '"'net profits interest” is
used to describe an interest with both "royalty-like" and "work-
ing interest-like" characteristics:

Net Profits Interest. A net profits
interest, is for Federal tax purposes, an
interest in minerals in place that is defined
as a share of gross production measured by
the net profits from operation of the pro-
perty. Like the overriding royalty, a net
profits interest 1is created out of the
working interest and has a similar duration.
Unlike the overriding royalty, the income
accruing to the net profits interest is
reduced by specified development and operat-
ing costs, but the interest bears such
expenses only to the extent of its share of
the income, and is not required to pay out,
advance, or become liable for such costs, as
is the working interest.

(development provisions should be inserted in agreements where a
net profits interest is reserved).
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Burke & Bowhay, Income Taxation of Natural Resources §2.0

(Prentice-Hall 1982) (emphasis supplied) (citations omltted)fﬁ’l
Finally, Atlas’' own counsel in this case have indepen

dently used the words 'net profits interest” as a term of art and

consider it interchangeable with the well recopnized interest iy

land called the "carried working interest™:

Although we believe that the Agreement and
the Operating Agreement should be construed
to create a Net Profits Interest in the
Subject Claims, there is a potential uncer-
tainty about whether this interest is a
carried working interest or a Net Profits
Interest.

”
%
*

Therefore, a forty percent Net Profits

Interest (or, possibly a 40 percent carried

working interest) in the Subject Claims

currently exists and would be applicable to

any future production from those claims.
Title Opinion, R. 1862-1864.

As illustrated by these authorities, the words “net
profits interest” have risen to be a term of art in the industry.
Because of the characteristics of the interest, mere use of the

words defines an estate in land. Failure of this Court to

recognize the Net Profits Interest as an interest in land binding

21See Sherrill. Net Profits--A Current View, 19 Inst. on 011

and Gas Taxation 165 n.1 (1968) ("A net profits interest has some
characteristics which are common to overriding rovalty interests.
and it has other characteristics which are common to working

interests . . .").
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v all successors to the underlying mineral estate would

li:e the security of titles to the many such interests that

LLeen created in reliance on this well-established industry
pvaciice. The district court's failure to recognize the Net
profits Interest as a term of art and its conclusion that such
interests generally are not considered to be mineral or royalty

interests must therefore be reversed.

2. An analysis of the Net Profits Interest
defined in the Apreements shows it to
properly be characterized as an estate in
land; it should therefore bind successors to
the Claims.

Even if the parties use of the term "net profits
interest” were not sufficient to constitute an interest in land
on 1ts face, an analysis of the Net Profits Interest shows that
its characteristics are those of mineral or royalty interests
rather than contract rights. The district court's conclusion
that the Net Profit Interest is unlike mineral or royalty inter-
ests demonstrates a clear misunderstanding of basic property law

concepts and the nature of the Net Profits Interest.22

)

‘zPerhaps the district court's confused characterization of the
Net Profits Interest is attributable to a lack of understanding
of rerminology used in the mining and oil and gas industry.
There has been some confusion in the industry itself as to
whether a net profits interest should be characterized as a
mineral (working) interest or a royalty interest. However, there
's e question that it is an interest in land:

There is some indication in early cases, at
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Under Utah law, it is fundamental that the mineral

estate may be severed from the underlying fee. See, e.p. Hartmay

v. Potter, 596 P.2d 653, 656 (Utah 1979); Stephen Hays Estate,
Inc., 85 Utah 137, 38 P.2d 1066, 1070 (1934). Moreover, the
bundle of rights known as the mineral estate may be subdivided
into further interests or hybrids that are no less perpetual in
duration. For instance, a working interest owner:

may transfer out of his working interest an
Overriding Royal ([sic], O0il Payment, Net
Profit Interest, or Carried Working Interest
leaving himself as owner of the working
interest (and therefore entitled to operate
on the premises) but as owner of very little
production and the recipient of a small
fraction of the income from production.

Id. (references omitted) (emphasis added). See, also, John

Wright, Inc. v. Norskog, 151 Mont. 22, 438 P.2d 550 (1968)

(working interest and overriding royalties in oil and gas);

Extraction Resources, Inc. v. Freeman, 555 S.W.2d 156 (Tex. Cir.

App. 1977) (bundle of interests in minerals may be divided into

least by way of dictum, that the [net profits
interest] is a mere contract interest. We
believe, however, that a net profits interest
should be treated in much the same manner as
an overriding royalty interest and that 1t
should be classified as an interest in land.

2 H. Williams & C. Meyers, 0il and Gas Law §424.1 (emphasis
supplied).

-38-



interests including royalties, right to bonuses and

right to lease, etc.).

As noted above, perhaps the two most important

characteristics of the royalty interest are (a) the royalty

interest is a share of production and (b) the royalty interest
does not have to make cash contributions to the costs of the
operations. Similarly, working interests are best recognized
by the attributes of (a) being executive rights and (b) being
entitled to proceeds on a net, rather than gross basis. The Net
Profits Interest, much like the carried working interest des-
rribed above, is a hybrid of these two interests with charac-
teristics of both.

The Net Profits Interest, like a royalty, is a share of

production and is measured by ore "produced, saved and sold” from

the mine. See A-1 at 5. The only difference is that the Net

]

Profits Interest is measured by "net” rather than "pross" profits
from the operation of the property. 2 H. Williams & C. Meyers,
0il and Gas Law § 424.1 (1981). Like the royalty interest, the

Net Profits Interest does not have to make cash contributions to

the costs of mining. See A-2 at 2.

N
“'Thas  Court is undoubtedly familiar wi;h the many
baracieristics of royalty interests and working interests, so
M4 uf those characteristics will not be set forth in detail
here .
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In addition to its royalty-like attributes, the Ne
Profits Interest has characteristics of a working interest A
warking interest is defined as "the exclusive right to exploit

the minerals on the land." H. Williams & C. Meyers, 0il and Gas

Law Manual of 0il and Gas Terms 838 (1982). The fact that
Kerr-McGee, Mercury and the Interest Owners executed the
Operating Agreement shows that all of the parties understood that
the Interest Owners held executive rights that were part of the
working interest in the Claims. Second, the Net Profits
Interest, like the working interest, receives its return based
upon proceeds, net of expenses. See 4-1 at 5-6.

In judging the nature of the Net Profits Interest as a
interest in land versus a contract right, this Court should give
preat deference to the characteristics of the interest even if 1t
refuses to acknowledge the words '"'net profits interest” as a term
of art. As owners of the Claims in 1957, the Interest Owners
could create, reserve, or convey a virtually unlimited array of
interests in land that are binding on all who subsequently
acquire the claims with actual or constructive notice. The fact
that the Owners chose to create a hybrid interest with
characteristics of both royalty and working interests should not
be the basis for denying the validity of the Net Profits Interest
as an estate in land. As one mining authority has noted:

Royalties on solid minerals are commonly

based on a flat percentage of the ore re-
moved., or graduated; it_may be based on_the
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smql;e; Teturns, net proceeds of the mining
operation or on gross mill value less certain

expenses.
: The American Law of Mining § 17.3, at 456 (Rocky Mtn. Min. L.
Fdn. ed. 1982) (emphasis added),24 Based upon those character-

1stics, the only answer is that the Net Profits Interest is an

interest in land.

3. The parties characterized the Net Profits
Interest as a "working interest’ which is an
interest in land.

Finally, the parties to the Agreements understood that

they had created an interest in land. 1In depositions taken in

1981,25 and in subsequent instruments executed by them, the

24 The Utah Supreme Court has previously of observed that
the parties should be allowed to draft royalty provisions that
are suited to their own particular needs. In Rimledge Uranium
and Mining Corp. v. Federal Resources Corp., 13 Utah 2d 239, 374
P.2d 20 (1962), this court stated:

[T]lhe parties may obviously provide for any
royalty arrangement they wish . . . whether
the words employed to designate the royalty
basis are "market value," "proceeds,"” or
"gross proceeds." .

374 P.2d at 23. See also Holley v. Federal-American Partners, 29
Utah 2d 212, 507 P.2d 381 (1973) (enforcing a mining lease
royalty that allowed an election of ten percent of 'gross re-
ceipts” or fifty percent of "net receipts’).

RS

“’These depositions were taken before Atlas raised any
illepation regarding the duration of the Net Profits Interest.
‘s noted above, further depositions of key participants in the
negoriation and drafting of the Agreements were scheduled bug
were cut off when the district court ruled summarily in Atlas
fav0r_
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Interest Owners referred to the Net Profits Interest as a shar.

of the working interest. For instance, Lee B. Merrill, one o1

the Interest Owners, stated that the Interest Owners had a

"forty-percent working interest in the [claims]."” Response of

the Clovis Banks at 33, R. 1810. Later in the same deposition,
he construed it as a "forty-percent carried working interest,’
and a "forty-percent working interest.” Id. Hez Abernathy did
likewise: "I know at one time [Mercury and Kerr-McGee] give
[sic] us forty percent working interest.” Id.

Finally, in their conveyance of the Net Profits Inter-
est to R.D. Boone and in other conveyances, the 1nterest was

described as:

Twelve and one-half percent (12%%) of a forty
percent (40%) workinp interest in and to the
[Velvet and Royal Flush] mining claims .
Said working interest is defined in Operating
Agreement, dated the 18th day of April, 1957

See Deed dated October 6, 1958, R. 1865.
Thus, the district court's conclusion that the Net
Profits Interest has no characteristics of a mineral or working
interest and that the parties did not intend the interest to have
such characteristics is in direct contradiction to industry
standards and the understanding of the parties. By carefully
defining the basis for their share of production and by executing

the Agreement and Operating Agreement, the Net Profits Interest

was created with attributes of both working and royalty
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e 1S As such, it is an interest in land that burdens all

crwsurs and assigns of the Claims.
B. The Parties’' Failure to Use the Term "Royalty" in
Drafting the Net Profits Interest is Not Indi-

cgtive of an Intention to Create a Mere Contract
Right.

When used in the oil and gas context, the term "roy-

alty” has a specific meaning as a term of art. See 1 H. Williams

§ C. Meyers, 0il and Gas_Law, § 302-303 (1981); 1 E. Kuntz, The

366 P.2d 119 (Wyo. 1961). The oil and gas royalty owner's rights
are defined by use of the shorthand tag "royalty," which is more
appropriately described as a "non-participating royalty interest”
because the royalty owner does not have executive rights. 1 E.

Kuntz, The Law of 0il and Gas, § 15.4 (1962).

The district court concluded that the parties '"were
experienced in negotiating and drafting mining agreements’” and
that "{t]heir decision not to characterize the profit sharing
arrangement as a royalty or mineral interest demonstrates their
‘ntention "to create a contract right rather than a mineral or
royalty interest.” Findings and Conclusions %44, R. 2103-04.
Kerr-McGee, the drafting party in the 1957 conveyance, however,
was well aware of the results that flow from the "royalty" tag in
"Mt a1l and gas context and carefully avoided the use of that
.tw in drafting the documents to describe the interest retained

by the Interest Owners. Instead Kerr-McGee chose the language
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” - "
Net Profits Interest"” to reflect more accurately the interes;

created.

In contrast to the usual oil and gas non-participating
royalty interest based on gross proceeds free of costs (with
which Kerr-McGee was intimately familiar), the Apreements care-
fully defined a royalty-type interest based on net proceeds,
which is better suited to the nature and risks of the mining

industry. See Hecox, Drafting and Nepotiating of Net Profits

Agreements, Mining Agreements Institute II (1982) (Rocky Mtn
Min. L. Fdn.). Furthermore, because the parties believed that
the Net Profits Interest was part of the working interest and
shared executive rights, see supra pp. 39-41, they avoided using
the term "royalty," which defines an interest that does not have
executive rights.

Any reserved share of production 1is considered a
"royalty" not because of its label, but because of its relation-
ship to the land:

The terminology applied to ''net value,”

"net revenue," "proceeds,” "market value” and

"net smelter returns” has all been the

subject of litigation. The courts look to

the usual understanding of terms in the

industry, but the key, of course, is to

carefully define the basis.

Gushee, Drafting Practical Royalty Clauses for the Mining Lease.

21 Rocky Mtn. Min. L. Fdn. 625, 634 (1974) (citations omitted)

In this article, Mr. Gushee also notes that '"there are all kinds

of definitions, as well as different titles affixed to the same
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t1ting a statement by the noted mining scholar, Lindley,

awiburity: "The important question is what are the respective
,1ghts of the parties rather than what is the proper name. 3 C.
tindley, Mines §861 (3d Ed. 1914)." 1Id. at 635.

Thus, the label used to identify the interest does not
necessarily define the rights created. Most importantly, failure
to use the word "royalty" in drafting the Net Profits Interest
does not indicate any intent to create a mere contractual
relationship. To the contrary, use of the words "Net Profits
Interest” demonstrates a clear intent to create an interest in
land. The district court’'s conclusion that the parties did not
intend to create an interest in land should therefore be re-
versed.

C. The Language of the Deed Construed in Light of the

Entire Transaction Shows a Clear Intent to Reserve
The Net Profits Interest in The Interest Owners.

The Net Profits Interest was created by incorporating
the terms, covenants and conditions of the Agreements into the
Deed, and thereby reserving the interest from the conveyance.
The district court's conclusion that the parties did not intend
the language in the Deed to reserve a royalty or mineral interest
in the Claims is unsupported by any construction of the instru-
ments and ignores the clear intent of the transaction when viewed
2t a whole. The parties went to great lengths to set out their

iespective interests in the Claims. Indeed, it 1is hard to
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imagine how the parties could have more clearly defined the:
interests and incorporated them into the Deed.

N The Net Profits Interest, having been carefully defineg
in the Agreements, was incorporated into the Deed and reserved
from the conveyance of the Claims. The June 7, 1957 Deed states:

This conveyance is made subject to the terms,
covenants and conditions contained in that
certain Agreement dated the 18th day of

April, 1957, by and between the parties
hereto.

A-3 at 2 (emphasis added). The district court concluded that by
the use of this phrase, 'the parties here did not intend to
create a mineral or royalty interest, and that by the use of the

'

words "subject to," they did not create such an interest."
Findings and Conclusions %44, R. 2104. In so doing, the district
court correctly recognized that deeds should be construed to give

effect to the intent of the parties, see Chournos v. D'agnillo,

642 P.2d 710, 712 (Utah 1982); Russell v. Geyser-Marion Gold

Mining Co., 18 Utah 2d 363, 423 P.2d 487 (1967). However, the
district court's determination of the parties' intent is un-
supported by language of deed alone and fails to consider the
entire transaction. More specifically, the court failed to
recognize that the parties’' intent controls the meaning and

effect of a deed phrase which includes the words "subject to.”

See Aspen Acres Association v. Seven Associates, Inc., 29 Utah 2d
303, 508 P.2d 1179 (1973); Johnson v. Peck, 90 Utah 544, 63 P..d

251 (1937).
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The Utah Supreme Court has long recognized the need to

i1 of the surrounding circumstances in determining the

‘«nt of the parties to a deed:

The rules of construction applicable to
instruments of writing, including deeds, in
this jurisdiction is that the intention of
the parties, as the same is made apparent
from the ordinary and generally accepted
meaning of the language used by them . . . in
the light of the surrounding circumstances of
the parties at the time, controls rather than
mere technical words or phrases.

Coltharp v. Coltharp, 48 Utah 389, 160 P. 121 (1916) (emphasis

supplied). See also Cereghino v. Einberg, 4 Utah 514, 11 P. 568

(1886). Moreover, contemporaneous instruments, which are part of
the same transaction, must be considered as one document:

It is a general rule of construction that in
order to ascertain the intention of the
parties, separate deeds or instruments
executed at the same time and in relation to
the same subject matter, between the same
parties, or in other words made part of the
same transaction, may be taken together and
construed as one instrument.

23 am. Jur. 2d Deeds §172 (1965). See e.g., City of Westminster

v. Skyline Vista Development Co., 163 Colo. 394, 431 P.2d 26

11967).

An analysis of the language used in the Deed, viewed in
the context of the entire transaction, shows a clear intent to
incoTporate the terms of the Agreements into the Deed and reserve
*he Net Profits Interest from the conveyance of the claims.

First, the parties executed the Agreement, which defined the Net
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Profits Interest and the terms of the conveyance. On that sam
day, the parties signed the Operating Agreement, specificalil-
outlining the operator’'s obligations, reserving the Net Profits
Interest to the Interest Owners, and setting forth a detailed
accounting procedure. The Operating Agreement was fully incor-
porated by reference into the Agreement. Less than two months
later (the time required to conduct a title search), the Interest
Owners conveyed the claims by a Deed expressly made "subject to

the terms, covenants and conditions” of the Agreements.
Construing the instruments in this single transaction
as a whole makes evident the parties’ intent. As demonstrated
above, the Agreements unequivocally provide that they will remain
in effect so long as the claims are effective and that the Net
Profits Interest applies to all ores mined from the claims. See
supra pp. 18-20. Additionally, the consideration for the convey-
ance evidences the intent to reserve an interest in land to the
Interest Owners. The Interest Owners were to receive a sum of
money initially, but the most important (and by far the most
valuable) element of the consideration was the Net Profits
Interest. It is absurd to even argue that the parties intended
the most important and valuable element of the consideration to
be subject to termination by the mere conveyance of the claims b
Kerr-McGee and Mercury to someone not a party to the transaction
See Weiner v. Wilshire 0il Co., 192 Kan. 490, 389 P.2d 803 (1964

(reaching this conclusion regarding an overriding royalty).
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Moreover, making the Deed subject to the terms, cove-

:~ and conditions of the Agreements was not only adequate
vider the law to effectuate the parties’ intent but was the only
practical way to reach the desired result. Courts uniformly
recognize 'subject to" phrases as sufficient to reserve royalty
i mineral interests where the parties so intend. See Hendrick-

son_v. Freericks, 620 P.2d 205, 209 (Alaska 1980); see, e.g.,

Kelly v. Haas, 262 5.W.2d 687 (Ky. 1953); Dagrosa v. Calabro, 105

N.Y.5.2d 178 (N.Y. Sup. Ct. 1951). Furthermore, as a practical
matter, the parties had no alternative but to make reference to
the Agreements through the "subject to" phrase. No lawyer would
set out 1n a mineral deed the 17 pages of the Operating Agreement
and the 4 pages of the Accounting Procedure. Cf. Westland 0il

Development Corp. v. Gulf 0il Corp., 637 5.W.2d 903, 908 (Tex.

1982)("It is not unusual for an operating agreement . . . not to
be placed of record."”). Indeed, there is no customary place in a
mineral Deed to insert such a detailed arrangement. Finally, the
"subject to' phrase used by the parties states clearly and
succinctly the intention to incorporate the terms, covenants and
conditions of the Agreements into the Deed. It is unlikely that
the parties could have chosen plainer, more concise language to
express their intent.

In sum., as owners of the Claims on April 18, 1957, the
linerest Owners could create virtually an unlimited array of real

property interests ranging from a pure royalty, on one hand, to a
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cost-bearing operating interest, on the other. Somewhere withi,,
this spectrum lies the Net Profits Interest: an interest carved
out of the working interest that is nonoperating, and entitled to

a share of proceeds measured by net profits. The net profits

"royalty-type" interest is a clearly cognizable estate in land
widely recognized in the natural resources industries. By making
the Deed expressly subject to the terms, covenants and conditions
of the Agreements, the parties incorporated the Agreements into
the Deed and reserved the interest from the conveyance. The

district court's conclusions fail to consider the transaction as
a whole and are directly contrary to the parties’ intent as

reflected by the instruments. The district court's conclusions
must therefore be reversed.

I1I. ALTERNATIVELY, THE NET PROFITS INTEREST 1S ENFORCEABLE

AGAINST ATLAS AS A COVENANT RUNNING WITH THE LAND BOTH
IN LAW AND IN EQUITY.

The characterization of the Net Profits Interest as an
interest in land is not essential for it to be enforceable
against Atlas. The requirements of covenants running with the
land at law are satisfied in the present case. Moreover, the Net
Profits Interest, at the very least, should be enforced in equity
by this Court because Atlas acquired the Claims with notice of

the interest and failure to enforce the Interest would be unjust.
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A. The Net Profits Interest is Enforceable as a
Covenant Running with the Land at Law

The elements required for covenants to run with land at
1aw that have been recognized by this court are summarized by
professor Powell in his treatise on real property:

The elements most often said to be required
for covenants to run at law are that: (1) the
covenant ''touch and concern" the land; (2)
the original covenanting parties intend the
covenant to run; and (3) there be some form
of privity of estate.

5 R. Powell, The Law of Real Property ¥ 673[1], at 60-37 (1981).

See Lundeberg v. Dastrup, 28 Utah 2d 28, 497 P.2d 648 (1972);

First Western Fidelity v. Gibbons and Reed Co., 27 Utah 2d 1, 492

P 2d 132 (1971).

In the present case, there is no dispute that the
element of privity is met because Atlas and Clovis Banks are both
successors in interest to the original covenanting parties, and
there was clear horizontal privity between the original covenant-
ing parties. However, the district court concluded that the
covenant to pay net profits did not touch and concern the land
and that the parties did not intend the covenant to run. See
findings and Conclusions %45, R. 2104-07. These conclusions are
contrary to law and the clear intent of the parties expressed in

the Agreements.
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1. The Net Profits Interest touches and concers,

the possessory estate in the Claims and the
Interest Owners' reversionary interest.

The trial court concluded that the covenant to pay net
profits did not "touch and concern” the land for two reasons.
First, because the covenant "does not have a permanent effect of
a physical nature upon land itself,” Id., R. 2106, and second,
because the beneficiaries of the covenant do not own an estate in
land. Id. R. 2106-07.

In the specific context of land development, this court
has indicated a view that a covenant must have a permanent effect
of a physical nature on land itself in order to meet the touch

and concern element. See First Western Fidelity v. Gibbons and

Reed Co., 27 Utah 2d 1, 492 P.2d 132 (1971). However, this court
recognized in a later case that the physical nature requirement
does not apply in all contexts, citing as examples the covenants
of title which are commonly held to run with land but clearly do
not have a permanent effect of a physical nature. See Lundeberg
v. Dastrup, 28 Utah 2d 28, 497 P.2d 648, 650 (1972). The same
conclusion was reached by the Oregon Supreme Court:

There is nothing in the nature of things

which requires the conclusion that the

benefit of a covenant is not capable of

running with the land unless the performance
of the promise will constitute an advantage
in a physical sense to the promise in the use
of his land. Both the burden and benefit of
promises in leases have been held to run to
the successor of the lessee the lessor [sic)
in cases where the promise was not related to
the physical use of the land. And certain
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covenants of title which have no direct

relation to the physical use of the land
freely run with the land.

Hudspeth v. Eastern Oregon Land Co., 430 P.2d 353, 356 (Or.

1967). The district court's conclusion that the touch and

concern element is not met because the Net Profits Interest is
not related to the physical use of land is, therefore, in error.

The district court's second reason that the touch and
concern requirement 1s not met--because the beneficiaries of the
covenant do not own an estate in land benefitted by the covenant-
-1s likewise erroneous. The Clovis Banks retained a reversionary
interest in the claims that is benefitted by the covenant to pay
net profits. This type of retained interest is most clearly
illustrated by cases concerned with the payment of rent. Indeed,
as one mining authority has noted, "mining royalties, i.e.,
payments made out of production, are much like rent paid by a

lessee for the use of land or buildings." 3 The American Law of

Mining §17.2 at 434 (Rocky Mtn. Min. L. Fdn. ed. 1982). A
covenant by a tenant to pay rent to a landlord is regarded as a
covenant running with the land because the burden touches and
concerns the tenant's present possessory estate and the benefit
touches and concerns the landlord's reversion. Because of the
similarities between rents and royalties, authorities agree that
ssrants to pay royalties whether based on net or gross pro-
cveds, satisfy the "touch and concern” element and run with the

tand. See e.p., Greenleaf v. S.A. Camp Ginning Co., 150 cal.
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App. 2d 385, 309 P.2d 943 (1957) (net profits interest); Thew

Thew, 35 Cal. App. 2d 691, 96 P.2d 826 (1939) (net profits

interest); Maynard v. Ratliff, 297 Ky. 127, 179 S.w.2d 200 (1944,
(oil and gas royalty); 5 R. Powell, supra, 7675[2] at 60-92; 14
G. Thompson, Real Property §179 at 144 (1980) ("Covenants to pay

royalties run with the land"), cf. Westland Oil Development Corp.

v. Gulf 0Oil Corp., 637 S5.W.2d 903 (Tex. 1982) (enforcing a

covenant to convey certain interests in oil and gas leases,
contained in a mutual interest agreement).

In the present case, the Interest Owners retained
important reversionary rights including the right to take over
mines and the right to take over claims. See Operating Agreement
§§ V, VI. A-2 at 5-7. These are exactly the type of rever-
sionary rights retained by a landlord under a long term (er "so
long as") lease commonly used in the mining industry. The
covenantor's interest in the Claims in this case is rendered less
valuable because of the obligation to pay part of the mineral
proceeds to the Interest Owners. The covenantees ' interest
retained by the Interest Owners, like the landlord's reversion,
is rendered more valuable by the covenant. Hence, the covenant
in the Operating Agreement to pay net profits touches and

concerns interests in land on both the burden and benefit sides.
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2. The Pa;ties' intent that the covenants in the
Operatinpg Agreement run with the land is
clearly expressed in the Agreements.

Section VIII of the Operating Agreement provides in

patt:

All sales [of an interest in the Claims) made
by either Kermac or Mercury or their respec
tive successors in interest shall be subject
to the terms, covenants, and conditions of

the Agreement, and such terms, covenants, and
conditions shall be deemed to be covenants

running with the land and the mineral estate
covered hereby and with such transfer or

assignment thereof.

A-2 at 9 (emphasis supplied). In Section XVIII, the Operating
apreement further states:

The terms and provisions of this Agreement

shall be binding upon and shall inure to the

benefit of the parties hereto, their respec-

tive heirs, administrators, executors,

successors and assigns.
1d. at 15. Despite this clear language expressing the original
parties' intent that the covenants run with the land, the trial
court concluded that the only "logical and meaningful” way to
read the above quoted language is that the covenants would bind
successors only so long as mining operations were on-going and
only so long as the Operating Agreement remained in effect. See
Findings and Conclusions %45, R. 2105-06. The trial court
further concluded that because the purpose of the Operating

pivement was served, the covenants and terms of the Agreement no

longer burden the claims. Id.
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The trial court's conclusion is contrary to the expres.
language of the Agreements and ignores established rules of
canstruction. An express statement of the parties as to the
running of the covenant is normally decisive. See, e.p.,

Whitinsville Plaza, Inc. v. Kotseas, 378 Mass. 15, 390 N.E.2d 243

(1979); Reichert v. Weeden, 618 P.2d 1216 (Mont. 1980); DeBlois

v. Crosley Building Corp., 117 N.H. 626, 376 A.2d 143 (1977); 5

R. Powell, The Law of Real Property 7 673[2] at 60-51, 52 (1981).

Moreover, the mere presence of the word "assigns” constitutes
strong evidence of devolutive intent. 5 R. Powell, supra
T 673[2], at 60-51. Thus, a construction of the Agreements
limiting the intended duration of the covenants, including the
Net Profits Interest, to a limited term is erroneous.

B. The Net Profits Interest is Enforceable in Equity.

Should this court determine that the elements required
for a covenant to run at law are not met in the present case, at
the very least, the Net Profits Interest should be enforced as a
covenant running with the land in equity.

This Court has not had the occasion to rule on the
elements for covenants to run in equity. The modern trend,
however, has been to enforce covenants in eguity where the
successor has acquired its interest 1n the land with notice of
the covenant. As the Oklahoma Supreme Court declared in Blackar¢

v. Good, 207 Okla. 175, 248 P.2d 596, 598 (1952):
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There is no question that a personal covenant
or agreement affecting lands will be held

valid and binding in equity on a purchaser
taking the estate with notice, and it is

immaterial that the agreement may not be a
covenant which runs with the land.

(tmphasis added.)?®

In the instant case, Atlas took title to the Claims
with actual knowledge of the Net Profits Interest‘27 Moreover,

atlas apparently paid nothing for the Claims and commenced mining

26The rule recognized in Blackard has been uniformly recognized

by the courts. See, e.g., Fitzstephens v. Watson, 218 Or. 185,
344 P.2d 221, 331 (1959); Arroyo v. Rosenbluth, 454 N.Y.S.2d 610,
612 (1982); Russell v. Palos Verdes Properties, 218 Cal. App. 2d
754, 32 Cal. Rptr. 488, 493 (1963); N.P. Dodge Corp. V.

Calderwood, 151 Kan. 978, 101 P.2d 883, 8B4 (1940); Messett v.

Cowell, 194 Wash. 646, 79 P.2d 337, 339 (1938); Annot. 23

4. L.R.2d 520 (1952). The doctrine of enforceability of a
covenant in equity is based upon:

the broad ground that the assignee took with
knowledge of the covenant and it was of such
a nature that, when the intention of the
parties, coupled with the result of a fail-
ure to enforce it was considered, equity
could not in conscience withhold relief.

Richardson v. Callahan, 213 Cal. 683, 3 pP.2d 927, 929 (1931).
This doctrine was specifically applied to enforce a net profips
interest against a successor to the covenantor by the California
Court of Appeals in Thew v. Thew, 35 Cal. App. 691, 96 P.2d 826
(1939 .

"The ti1ial court assumed that Atlas had actual notice of the
i1 Profits Interest for purposes of this ruling. See Findings

md  Conclusions 45 n.3. R. 2107. Further{ A;las has
acknowledged, at least for purposes of this lytlgatlop, that it
acquired the claims with actual or constructive notice. See

5Upra note 13.
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operations based on the explicit assumption that the Claims we,
burdened by a forty percent net profits or working interest ok
Failure to enforce the covenant to pay Net Profits would relieve
Atlas from this assumed burden, would deprive successors to the
Interest Owners from the most significant and valuable element of
the original consideration bargained for in the sale of the
Claims, and would result in an unjust windfall to Atlas. It
would therefore be inequitable for this court to allow the Net
Profits Interest to be cut off by a mere conveyance of the claims
to Atlas.

In summary, this court should enforce the Net Profits
Interest as a covenant running with the land whether or not it is
considered to be an interest in land. The parties to the
Agreements intended the Net Profits Interest to run with the land
and the interest touches and concerns the possessory interest in
the Claims as well as the reversionary interest retained by the
Interest Owners. If this court concludes that the reguirements
for the covenant to run at law are not satisfied, the covenant
should at least be enforced in equity. For these additional

reasons, the district court's conclusion that the Interest is a

28That: was the conclusion of Atlas’' attorneys 1in the Title
Opinion previously discussed. 5ee page 36 supra.
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~-f1t sharing apreement, unenforceable apainst successors,

i+ reversed.

Iv. THE COURT ERRED BY CONSIDERING ONLY A PORTION OF
THE EVIDENCE BEFORE IT.

Throughout Parts I, II and III of this Brief, the
{lovis Banks have pointed out obvious misinterpretations of the
evidence before the trial court or its selective consideration of
facts. In part IV, the Clovis Banks will focus upon the most
egregious errors in factual interpretations made by the district
court through overlooking facts favorable to the Clovis Banks and
through refusing to construe facts in a light most favorable to
appellant as required in summary judgment proceedings.

The settled law in Utah is that written instruments
should be construed as a whole and, where unambiguous, should be
enforced according to the plain meaning of the instruments alone.
Although purporting to adhere to this settled principle, in
actuality the district court merely paid lip-service to the law.
See Transcript of February 8, 1983 Hearing at 27, R. 2394. The
court went outside of the instruments to interpret their intent,
and then chose among the facts before it to bolster its
interpretation of the parties’ intent.

The Clovis Banks submit that the district courts’
factual conclusions are wrong for two reasons. First, the
‘ticements and the Deed are clear and unambiguous as to the

neture and duration of the Net Profits Interest. Second, even if
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the district court was permitted to go outside of the instrume::

to interpret their meaning, the court must look fairly at all «t

the extrinsic evidence. The overwhelming majority of that
evidence supports the Clovis Banks' interpretation of the instru-
ments. At the very least, the evidence in favor of the Clovis
Banks' interpretation precludes a summary judgment against the

Clovis Banks.29

A. The Extrinsic Evidence Decisively Contradicts the
District Court's Finding that the Agreements and
the Net Profits Interest Terminated in 1961.

This Court has repeatedly advised that a contract or
instrument should be construed according to its language, and
that extrinsic evidence should be considered only where such

language is ambiguous. Williams v. First Colony Life Insurance

Co., 593 P.2d 534, 536 (Utah 1979); Commercial Building Corp. v.

Blair, 565 P.2d 776 (Utah 1977). As noted above, the language of
the Agreements unambiguously made the Net Profits Interest
applicable to "all ores” mined from the Claims that would be
valid so long as the Claims remained in force. However, because

the district court based its construction in part on extrinsic

29The district court went to some lengths to determine the
"intent" of the parties. However, the court chose to accept
inference that bolstered its conclusions and did not even attempt
to explain away such direct evidences of intent as the Affidavit
of Richard Zitting. See infra pp. 61-62. This Affidavit alone
should be enough for a reversal of the court's ruling.
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-~ see, e.p., Transcript of February 8, 1983 Hearing at

k  2394-99; Findings and Conclusions Y% 17-23, R. 2088-90,

-hwuld be pointed out that such evidence emphatically rein-
torces the clear meaning of the language in the Agreements.

In 1961, when the Bardon Shaft operation was termi-
nared, four parties were affected by the Net Profits Interest:
Kerr-McGee and the three Interest Owners. The evidence proves
that each of these parties intended and understood that the Net
Profits Interest would continue to apply to additional ores that
might in the future be mined from the Claims. Because that
interest was only a burden, not a benefit, to Kerr-McGee, Kerr-
McGee would have had the greatest incentive to believe--or at
least hope--that the Agreements would terminate with the closure
of the Bardon Shaft.

In fact, however, Kerr-McGee's understanding was
crecisely to the contrary, as shown by the Affidavit of Richard

T. Zitting, a key player for Kerr-McGee in operation of the

Claims:

STATE OF NEW MEXICO )
:ss.

COUNTY OF BERNALILLO )

Richard T. Zitting, being of lawful age apd
being first duly sworn according to law, upon his
oath deposes and says:

1. In 1955, 1 began working for Kerr-McGee
0il Industries, Inc. as a District Geologist 1n
Grants, New Mexico.
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2. In 1957, 1 became Manager of Mineral
Exploration for Kerr-McGee 0il Industries, Inc.

) .3. In 1967, 1 became Manager of Mining and
Milling for Kerr-McGee 0il Industries, Inc.

4., From that time until 1978, I was em-
ployed with Kerr-McGee 0il Industries, Inc. and
related entities in various managerial and exe-
cutive positions.

5. In 1957, I participated in the nego-
tiation of a purchase by Kerr-McGee 0il Indus-
tries, Inc. and Mercury Uranium and 0il Company of
the Velvet and Royal Flush mining claims from He:z
Abernathy, Lee B. Merrill and Philip G. Mers-
felder.

6. I was directly involved in the explora-
tion, development and mining of those mining
claims between 1957 and 1960 and in additional
exploration activity that occurred on the claims
by Kerr-McGee 0i] Industries, Inc thereafter.

7. I do not believe, and to the best of my
knowledge the other parties to the 1957 agreements
did not believe, that the 407% Net Profits Interest
was intended to apply only to the ore body that
was mined through the Bardon Shaft. 1 did not
have any intent or understanding during the 1957
negotiations or thereafter that the 40% Net
Profits Interest would be limited to one ore body
or that it would terminate following closing of
the Bardon Shaft.

/s/Richard T. Zitting

RICHARD T. ZITTING

R. 1771-73 (emphasis supplied).
In the present litigation, Kerr-McGee

expressed a similar understanding of the Agreements:

Atlas has on more than one occasion

itself has

écknowledged that it is bound by the provi-
sions of the April 18 Agreements. This 1is
not surprising in light of the fact that when

it acquired the Subject Claims, Atlas had
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both actual and constructive notice of the
April 18th Agreements, which include an
express provision that all sales of the
Subject Claims by Kerr-McGee's or its succes-
sors in interest "shall be subject to the
terms, covenants and conditions of this
Agreement, and such terms, covenants and
conditions shall be deemed to be covenants
running with the land and the mineral estate
covered hereby.” The parties to the April
18th Apreements could not have been more
precise in expressing their intention that
Kerr-McGee's successors in interest should
assume the oblipations imposed by that
Apreement.

Kerr-McGee Corp. Memorandum at 4, R. 963 (emphasis added).

The Interest Owners likewise believed that their
interest continued in force. Until 1967, when his interest was
acquired by the Clovis Banks, Abernathy consistently reported the
interest as a valuable asset on financial statements. Statements
of Assets and Liabilities, R. 1867-74. Moreover, in 1977, Atlas
contacted each of the Interest Owners and offered to buy their
respective interests. Merrill and Abernathy refused. Mersfelder
sold for $2,500; but later, upon learning that Atlas had
allegedly known of but not disclosed the huge Velvet ore deposit,
he sued to rescind the sale, alleging fraud by Atlas. Neither
Atlas nor the Interest Owners ever suggested that the Net Profits
Interest might have ceased to exist over a decade-and-a-half
earlier.

In its findings and conclusions, the district court
~wtmply 1pnored this plain evidence of the parties' intent, but

instead focused on two other categories of evidence which are
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probative of nothing. First, the court noted that after the
Bardon Shaft was abandoned, major operations did not immediately
resume. Findings and Conclusions 1923, 24, 26, R. 2089-91.
However, a lull in mining operations is hardly uncommon, and may
result from any number of factors, including market conditions,
budget constraints, or diversion of the operator's efforts to
other properties. In this case, of course, the evidence shows
that Kerr-McGee intended to resume operations as soon as the
Yucca litigation was resolved, but that the litigation dragged on
for years. The 1lull clearly does not demonstrate an intent to
terminate or abandon rights, as Kerr-McGee itself has made
c1ear.30

The district court also observed that the Interest
Owners did not assert in the Yucca litigation that the Net
Profits Interest had not terminated. Findings and Conclusions
924, R. 2090. The more significant fact, however, is that no

one, including Kerr-McGee, asserted in the Yucca case (or in any

30Moreover, it was Kerr-McGee, Atlas' predecessor, who failed
promptly to resume operations. The Interest Owners had no right
or oblipation to undertake further exploration or mining; their
only right was to receive a portion of any profits that might be
generated. Thus, if Kerr-McGee's inactivity signified any
abandonment, it would necessarily be an abandonment of
Kerr-McGee's rights in the Claims. The district court appea;stn
have reasoned that an operator, by shirking his operator s
duties, can thereby terminate the rights of others while keeping
his own interest unimpaired. There is no support either in lav
or logic for this extraordinary conclusion.

_64-



sontext, until Atlas made the assertion in September 1982)
ws Lhe Net Profits Interest had terminated. The Yucca case was
concerned with dividing profits from the Bardon Shaft operation,
and there was never any dispute about the applicability of the
Net Profits Interest to mines that might later be commenced.

Thus, the absence of allegations pro or con on that question
proves precisely nothing.

Indeed, if the Yucca court is deemed to have ruled on
the continuing existence of the net profits, then the conclusion
in Yucca squarely contradicts the conclusion of the district
court in this case. In 1968 (seven years after the Net Profits
Interest had, in Atlas' view, terminated), the Yucca court
entered the following finding:

At the time this action was commenced

and all times thereafter, the mining claims

were owned by Kerr-McGee, subject to

[t]he right of the Interest Owners to receive

a portion of the net profits under the
operating agreement "

Yucca Findings and Conclusions %4, R. 1597 (emphasis added).

In sum, the relevant extrinsic evidence emphatically
contradicts the district court's finding that the parties in-
tended to terminate the Net Profits Interest and the Agreements
in 1961. That the district court could find that there was not
tven a genuine issue concerning such supposed intent to termi-
qile. in the face of the parties’' unanimous disavowal of any such

intent, 1s simply astonishing.
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B. At The Least, Atlas’ Position Raised Genuine
Factual Issues Precluding Summary Judgment.

- As demonstrated above, the documents plainly express

the parties' intent to reserve a Net Profits Interest that would

be binding upon successors and assigns to the Claims. At the
very least, the documents are ambiguous. This court has held:

In reviewing the record on any appeal from

Summary Judgment, we treat the statements and
evidentiary materials of the appellant as if
a jury would receive them as the only cred-

ible evidence, and we sustain the judgment

only if no issues of fact which could affect
the outcome can be discerned.

Blodgett v. Martsch, 590 P.2d 298, 300 (Utah 1978) (emphasis

added). See also, Thornack v. Cook, 604 P.2d 934, 936 (Utah

1979). Moreover, the extrinsic facts relied upon to determine
the meaning of the ambiguous terms must be construed by the
reviewing court in the manner most favorable to the appellant
resolving doubts in favor of the appellant. See e.g., Durham v.
Margetts, 571 P.2d 1332, 1334 (Utah 1977). Thus, if the instru-
ments are considered ambiguous, necessitating reliance by the
district court on extrinsic evidence, at least two unresolved
issues, both clearly genuine and material, precluded summary
judgment in favor of Atlas.

In the first place, if the Apgreements were ambiguous,
then the court would necessarily have to consider extrinsic
evidence of the parties' intent. As noted, the original partaies

to the Agreement (except Mercury, which sold its interest to
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i-ee at an early date and has not been involved in the

sul controversy) have unanimously indicated their under-
,tanding that the Net Profits Interest did not terminate upon
losure of the Bardon Shaft.

The district court, while attempting to bolster its
result by selective reference to some extrinsic evidence, pur-
ported to avoid this problem by declaring that the Agreements
"unambiguously” limited their duration to a single mining ven-
ture. Findings and Conclusions 941, R. 2100. However, in
addition to noting the various provisions in the Agreements that
squarely contradict this construction, it must be remembered that
Atlas' own counsel had earlier issued a lengthy and careful title
opinion that reached precisely the opposite conclusion, that
Atlas had repeatedly admitted that the Agreements and Net Profits
Interest were still in force, and that the court itself had
1issued rulings holding, or at least adopting as an essential
assumption, that the Agreements were still in force. The
Apreements have been the focus of intense scrutiny throughout
this litigation; yet despite the painstaking attention of Atlas
lawyers who from the beginning had every motive to limit or

negate the effect of the Agreements, even the possibility of a

construction limiting the Agreements to a "specific mining

venture” does not appear to have occurred to anyone until more

than two years after this action was commenced. In view of these
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facts, the court's ruling that the Agreements were "unambiguous
in providing for their earlier termination is incredible.

- Moreover, even if it is assumed that the Agreements
were intended to be limited to a "specific mining venture,” this
construction leaves unanswered the factual question whether the
"mining venture"” actually ended in 1961. Under the court's view
of the Agreements, the fact that one ore body was exhausted would

w31

not necessarily terminate the "mining venture. Nor is there

any evidence to prove that the parties believed any "mining

3
1Atlas has conceded as much. Atlas explained its proposed

Conclusions Nos. 39-42 (which the district court adopted without
modification) as follows:

The PROPOSED RULING does not find and conclude that the
April 18 Agreements precluded the development of two or
more ore bodies in the course of the mining venture
undertaken in 1957. Conclusions Nos. 39, 40, 41 and 42
determine that the Sales Agreement and the Operating
Apreement were limited to the activities undertaken and
concluded by the parties to those Agreements, and their
successors, from 1957-1961, and that the parties
themselves, as it turned out, limited those activities
to the one ore body served by the Bardon Mine.
(Emphasis added.)

Atlas Response at 7 R. 1945 (emphasis added). This explanation
merely underscores the fact that even under the constructlon
given the Agreements by the district court, the court's ;ullng
nonetheless required a factual finding that the partaes, "as 1t
turned out.” intended to terminate the venture and the Agpreements
after completion of the Bardon Shaft operation. In the context
of summary judgment, and given the fact that none of the parties
has every expressed such an intent (all the parties, rathgr, have
explicitly or by their conduct disavowed having any such intent]).
the district court's finding in this regard 1s indefensible.
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_,inwre’ had ended in 1961. On the contrary, the evidence shows

t¢rr McGee fully intended that the mining venture would
See p. 9, supra. And while it was in fact Atlas, not
. Mcbee, that resumed operations, the provisions binding
surtzssors and assigns” preclude any interpretation that would
jimit the "mining venture' to the original part:ies.32
At the very least, the Agreements were ambiguous; and
the extrinsic evidence is similarly disputed. Thus, if the
“lovis Banks were not entitled to summary judgment, then the
district court should have permitted the parties to conduct the
scheduled discovery, and should then have gone forward with the
scheduled trial to resolve such controversies.
CONCLUSION
The Agreements and the Deed, taken together and read as
i whole, clearly create an interest that is to survive "so long
3s any of the mining claims . . . are in force and effect.” The
d1s-rict court erred in determining that the Net Profits Interest
that was reserved to the Interest Owners in the June 7, 1957 deed

terminated in 1961.

2Jn order to rule summarily that a 'mining venture” had
terminated, it would seem that the district court should at least
have offered a definition of what a “mining venture” is. 1In
facl, however. neither the district court nor the Agreer'nents_ give
any definition or guidance as to what constitutes a 'SpeC1f1C'
mhp venture.' Because this concept 1s critical to the court s
“viing. the court's failure to explain or define the concept
=-ms 1nexcusable.
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Neither the Apreements nor the Deed made provision f.

termination of the Net Profits Interest at the conclusion of an

initial "mining venture" and were unambiguous 1n setting out the

duration of the interest. Moreover, by reserving the Net Profits

Interest from the conveyance of the Claims to Atlas' predeces-
sors, the Interest Owners created an interest in real property
that binds successors and assigns of the initial owners of the
Claims and cannot be cut off unilaterally. Finally, even if the
Net Profits Interest, as defined in the Agreements or as carved
out of the Deed, is a terminable interest, the extrinsic evidence
considered by the district court does not support the conclusion
that an intent to terminate the interest exists. The evidence
overwhelmingly supports the conclusion that the interest con-
tinues to exist. At the very least. under the tests established
by this Court. summary judgment in favor of Atlas 1s clearly
improper.

For the foregoing reasons. this Court should reverse
the summary judgment and remand to the district court to enter
judgment in favor of the Clovis Banks on their cross-motion for
summary judgment. Alternatively. the case should be remanded for

further discovery and trial.

Respectfully submitted thisZ3* day of September, 1983.

ROOKER, LARSEN, KIMBALL & PARR

[

Dale A. Kimball, Esq.

Stephen J. Hull, Esqg.

Attorneys for The Clovais Nataional
Bank and The Citizens Bank of
Clovis

A

By
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AGEREEMENT

TELS ACREEMINT, Mads gnd entersd into this 18th day
of April, 1957, by and between LIT 3. MERRZLL of Clovis,
Nev Maxico, HEZ AZERMATEY, of Clovis, Nev Mexico, and
PEILIP G. PERSFELDER of Moab, Utah (said indivicuals come-
tines collactively being bereinafzer referrted to s '.'S¢11¢n"),
end KERR-MCIEE OIL LMDUSTAIES, INC., a Delawmce cospacion
(bereinafter somatimes being refarred to as "Karr-Mslee"),
and MERCURZY URANIUM AKD OLL. COMPARY, g Nev Mexico corpora-
tion (bareinafter scowetizms referred to as 'Mercury), and
RarT-McGee and Mercury sovetimes jointly belag referred o
as "Buyers”. ’

WITRESSETR:

VEEREAS, Selliers ars the owvmers o all the wdivided
cizhe, title g2 {nterest (cxzep: as berelagfters set fsrih)
in gad to those cer:iin mining clglims idensilied ani Jeraribe
ed &3 follows, to-wit: )

Velvet Claips 1l-24, {zclucive
Eoysl Flush Cisf=s 1, 2, 3 saad &
(8 portion of the lands covesed
024 3 tnd Ropel Frasb Clatia
1, 2, 3 and 4 {3 not owaed by
Sellers as the Tesult of a
boundary line sstilexent).

said clzims eovering lgncs zicuated in Secticn 3 and

Section &, Township 31 Souzk, Zz=ge 23 Ezsc, &

Section 3, Towaship 3D Sousa, Range 2% East, 3al:

Lake Mcriliga, San Jusn Cownty, Tiab, co=prisisy

appresizazely 640 cezes, moTe OF less; -
g=2 Saller:s repoesest thas said claizs cover the mizezals 9

aad 3o szid lemdr, imsiudling wsailism, vazgilsm T eTes, =T

APPENDIX 1



g

clucing withcut liniting the generality of the fo:t;n;a;
uraniu=, venadium, thorium, manzaness, snd attez mu:‘_;’
asssciated thezcwict and all fizsioaatle materials in
under szid lands; and

1t

vy

WHEERELS, Sellers are dasirvus of selliag to Burcy o
their said wmdivided right, tizle and {nterest iz ¢ "
clalzs and Buyers are wvilliag ¢o purcbase the sx=e Qe
to ths terms, conditions, god provisions herein conte{ae;,

KOw, TECREFOURE, {in epntmr;uca of the pre=ises ;¢
the =tual promises berein comtained, it is mutually e
as 20119\!:. to-witc: }

1. Sellers sgres to furnish, within thizcy (30) dan
from the dats berwof, to Buyers, or to Buysms' attomen
designeted (n writing to Sellers, & Atstract of Title t3:
above dascribed mining cleims gnd a Certificgts duly ascun
lecdged by a qualified perzsa thet cxe—inatica of the pertin
records in the offlce of taa Txited States furea: of Lo

Menazeme=:, Sslt loke Cicy, Utah, sellects hat zbe lits

covered by sald mining cliins vere opea teo cinesal cnimr ko
the above mentionsd minerals et the time of the lociticoadl
szid clsims; said Abscract end Ceztiflicera shsll be ceriily
to a recent date nct sarlisr thgn March 6, 1957, aac stall
show good possessory title in end to safd clgics to be vail
in the Sellers as against avery persoa (end enticy) eacept
the United S:ates of Americe £nd £ othemige sec fovth b
Upon seceipt of such abstrect ond Cerzificste I
Sellers, Buyers sbell bave thirty (39) dars thereis= &
to accert or relect title es afsresald, gad to natily the
selless, 4a voiting, of &y title cefocsc or Tequirc==3H ;

. T
be zade, or corrective vSTK to te loma. SellesTs goell W
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bave thirty (30) carys ia whic!, to corsact oF cute ssll :i:le
dafects or Tequireasnts, proviced, bawvt!’.: saic title cofeces
Carnot be cured witkin geid thizty (20) day period, anc in tye
opinicn of Buyers' Attorneys a gufet title actiocn ghouic te
insticuted for the purpose of curing said dafec:s, cicz
S:llers shall bave five (3) montks from the esd of sl2 hirey
(30) day period in which to quist ticle to sush elgicss. In
the event Sellers shall bo unatle to tender Buyers gosi ;osses-
sory title, as aforeseld, to sald mining claims, or to meec
the requirsents as bereingbove providad vithin said thisey
(30) day period snd said five (5) monchs period, this egree—wnc,
ot Buyers’ election, shall become sull end void. '
2. In the event, however, Scllecs thzll celiver to
Buyers good possassory title es agjaizst avery pecson (end
enzity) except the Ucize? Strter of “zesien 2nd gs ciheonvise
set forzh b;nLn a8 clorescid, or rhould Saller be usile to
do so and Buress elec: to vzive cush tl:le iclcets o regquive-
mants gnd sccept Sellers' cticle, thea a=é In such cvenz, usan
vritten notice of such acceptance, or woiver, Seller: rhzall
prepare, exscuts and Geliver a mining deed in quii cliiz fox=
conveying the above descibed miaing claizs gnd 2llsf Scllers’
right, title and interest thersin uaco Fuyers subject o this
sgreemant; such Deed sball contain & specisl Worzaacy cf Title
in the following fomm:
"The Crxators, for =he=seliws, their local repsceenie-
tives, guccesroTs oT asEifnc, TelTeseat izt
e o hectty waescas thets fatle to b
property as ctreinst, fut o=ly ggaiacz, &ny perT <

perzons laviilly eleizing the v:.alc"e: eny past of cued
preperty thrsugh €I ulcer griators.

3. Tpoa delivesy of sush Inzimmcal of Iasimo=atl &
ceceplence shezeof by Euyess, Laoress sball pay Sclless [

Eandred Fifty Trousgal Dailers ($i58,080.00) in zeessecies

wizh the foilowsing, TO-Vil:
-3



(a) Fif:y Tbousand Dollasz (£50,002.03) caut .
Palc by KazT-McGee.

it (b) Pifry Thousand Dollars ($50,000.02
: paid by Mercury. ) cash o

(c) Delivery by Mercury of 50,000 ec=moa shr:::
capizal” stock oi Mercury U'niu: €ad 01 .'

TO Sellers, oT to Sul lers! respeciive ro- -
if any.

= 4. Nortwithstanding saaythiag to the contrary bary,
contginec, it is wnderstood and agreed (and Sellers 4o,

6 that Sellers said right, title and irtsrest in and 1o g
i claims, {3 subject to the folloving, to-wvit:

(a) alty of Ten Fer Ceat (101) of the g=oss
frem m ores mined, produced and sold, Lngluaa?:
part of satld grose ncoipu all presiu=s and bonwg
pald to Buyers by the Atomic Energy Com=Ilssion or oy
govermment autiorized purchaser, lou all allovancy
for haulage and development.

(b) Sooe right or intevest owned by Yucca Miaing i
Petrclexm Co. Inc., & Coloraws corporation, of Al
qus, Sew Maxico.

(e) Scae right or intsrest owned by Uranic Minix
Coopazy, a Caloruo Corporazion of Grand JumeT oy,
Colorscdo, in cace :- L¢1 er LyssIger.

(d) It is undersiasd gnc glrecd that s&" {arites::
Yusca and tte sail ‘_-n:c eet e ¥
oaly out of Sellers’ nae: pralliss
sat forth in Farsgraph 6 teliotv gad
so ecgulired hereuncer ghzll in no w3y te £o)es

. said {acerests of Yucca end Uraale, and Sellems Ln'

f agrce to bold Buyers harzless froo aad inie=mify
Buyers vith respect thereco.

S. It is understood and agrcec that In the event of
the cons=xation of the sale anc purcbzse of sald clams

{n sccordance with this Agreement, ZuyeTs sgres to el
sald claims vith reasonable diligence, acd in the event of

the ciscovery of commercial ore, to procead 5 coflse [+

o devalop the ore body iniiceces thereby, ead &= toe o
the sace shall be a co=arcicl ove bocy ia Buyess' oriv”
suffictenr to raascaebly Jusiily che ciznirg shezed:,

to siak at a locazisn of Iuyezs' chsasing a sbcliz 2
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dedth to =‘~e said ore btody, {nslulizg che nccesriTy eCipanc
to ¢ink and equip said skafz, cl1) gt the cost of the luves:.
Frez and after the tize when the initigl shafz ac/ec cise
stall bave been egquipped by Buztrs to m':.u & canebillice
for mining and producing 23 toas or oors of ors per ooy, ell

other costs and expenses incurrsd for the explozazfon, c<rillisy,

o

developoeat and minirg of sald ciniag cleies glail ke chozges
against the procesds derived from procuction from s&ld cloi=s
and shall be taksn into account in detarzining net profics
charefrom. It Ls also agreed that Buyers shall be entitled to
a sud equal to ten per cant (10%) of all sxpenditurss maic er
{acurred after sald date of capability for mining irn comsec-

tion with the mining and operatisn of the said mining clsls iIn

1ieu of an overbead cbarge.

6. Aaf:er Zuyers chcll have raceived out of cho act pro-
fi:s froo all ores mined, proiuced gad sold frmm zzid cliize,
& n= w:ich shall be equal io 1857 of §150,800.00 od L5T. a8
all cos:s ans expesses izuzTed Ty LJvers ia cencecilen woin
the exploratieon, drilling eac Ceveloymeat of szid elales om3
the sicking &ad construcsion of said infiizl scaft £ac re-
{=bursessnt to Buyers fcr cil casts £ad enpcnscs ef cealizring
and ceveloping sald mise cfter cozpletion of sald (~itlel
o _th_;f:.and prior to said édate vhea the capsbility for =iniag
und.-p:adu::ng 28 tons of ors per day skcll have beca estabiicies
as aforssald, then Buyezs and Sellers stall share the nat

ek

profits froo all orss eired, procuced and sold froz s&ic

cleins after reicburscceat T Buyerss of all costs gnc expenses

of ex;loratiss, drilliag, cevelop=sot, minlag, eperoiisn &2
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and overbesd of said claizs, as follows, So-wit:

Sellers Yorsy (40) per.esnc
Kazr-McCee Tuisty (20) per cea:
Marcury Thirzy (30) per emmt

7. It {s comtemplazed that KerT-M=Ges Will bave 4 ¢
on all oresuined, produced, sevod snd sold from said elaly
For all such ore vith Tespect > which XesT-MeGee exarcly
its said call, 4t {3 understood =2 cgreed that prior (o
March 31, 1962, Kerr-McGee shall pay for the vranies comu
contained in sll markstabls ors cined, saved aud remyved &
said claizs end purchassd by Kert-McCes and/or processed
Karr-McGes through its mill at Shiprock, New Maxico, the p
establisbed for uranium content of smenable ore of like o
and kind 4in the A.E.C. Domestic Uranium Progre=, Clroulsr!
effective Mareh 31, 1551, as now zevised gad gs the some

from time to ti=e be zevised, Tlus bomuses =2 davel:spom:

gllowances and ta:lage ollcweaces cllowad ResT-lZoc by o

Ate=ic Energy Co—ission less the zedurl cost of transper
such ores to Rerz-VcCee's mill et Stiproek, Hew llemed, of
other poiar of sale; and chat subsequent to Mazth 31, 186
{n the event tbere iz 2o such Frics estzdblished by the Al
Ensrgy Commission for such ores ia its Domestic Uranis oy
the price paysbls by Kerr-McCee for the urgniu= cozteat ¢
said ore shall ba equal ¢o the sversge price being pald by
Carr-McCee for the uranium content of seid ores of 1lie (i
Quality sd aoencbility ©2 =41l process dalivezed ©o sili
YeCee =ill by other supplicss of oTe cherata, provices, !

at 0o ti~e stall the pcice for urzii= conteat e lere tod
sverzge price teing pald for like ozes by ozber gizilaT it

ting mills loczzed vithin e 107 =ile zelfugs of zoll oinll

-Be



e L N L

elatms. It & \ndcn:om‘i__n:l azTeed thgt i the cvesn:c tie ore:
shell contsin valustle cinerals otber thas usgnim for wtich

¢ boaa £ide purchasar, other the~ Zarv-KcGes, shcll te = ¢
posicion to puschass £57 a miniz= period of siz (&) =a==vy

the sazire estimated production of oser produced Sz zof
clai=g g2 is ready, willing and gble to do 80 22 o oy
=mors theTefor than Rerr-McCes is willing to pgy, thex RaTr-
McGes sball Telaase the pre foT sale o such other purchacer
until such time as EarT-McGee {c willing ©o poy toe price
being psid by such other purchaser or the then bighest ¢Tice
for liks ores being pgid in the ares by purchasers otder than
said other purchaser.

6. Upom tbe dn‘.l.v:rj.by Sellers of sgic Lngtr=cnis com-
veyiag sald rigbr, title and intcTec to Buyes: &nd paymext
by Buyers of said sums end Lszusnce 33l delivery ol seic
shaces o szock to Sullcss, =5 clsresald, by laTTisy i
parzics beseto agree to Czfsule &2 LiTea=cal vish Teepeet
to Buyers opezaticns on saic clpizs, «hich agTec==at zhall
be in e fora of and comtain the provicicas sct fosh In the
sgrresent czzached berazo as “L=uibis &% e3¢ 22lF & FLIT
hareof for all purposas.

9. It is understood and agTeed that in the event thir r2lt
and puschase is consu==ated Sellecs vAll appoliac by crpropTizts
and proper written {nstnsmnac ooe of their momter wlo shill be
gutherized to act as atsoTasy-ia-fact Jou add o IepIesent
all of sald Sellacs with ReIrel:Ges and Harcuzy i= gil rerpsEl
18 conzection with Selless’ zuspiecive intarasts La saw &
the seid clelos od the joizz Frigszsy &4 a1l poizeats, §5857.

reporcs, corTespcuieace, an: motices shelil be ==is Lo &nC
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conducted with such TCpresentzilve, exsept Soller siii: g

Tight to appoint a banx «u <iich payments to waich SeL.a:

entitled berewndes shall be paid. -
. 10. In the evert of the discovesy of \lem.—;;&; ot
: body as bereizabove providad Buyes cgTee 30 £ine, remse, I
sall such oTe fro= sald claiss with reasoasble dllfzence oo n
. asonable continuity and in a good worimanliks mannsr, (a gy,
ance with psdern techniques and practices as geseszlly usc: i
the industsy; provided, however, if the United States Govermme:
or its duly suthorised buyer or represestative shall suspe:: i
s period of time, or csass the buying of uraniwm, or &y oty
fissicnable mataTisl, or thers {s no satisfactory market, te
buycrs shall not be requirsd to continue mining said elaf=s ¢
. any such petiod of time, {t being undarstood aad agTeecd, boww:

e wmne o

R St o =

. ia the event of such suspeasion ot cessation of buying by ™
Onited Statss Covermmeat of gsoid tiaccals, Buyess shall use
g reascnable effort to f£ind g satisfacicry mechert.

11. 411 gcyoe=cs to which Scilers may be extiticd b
wder wiszh Tespess o safd aes ;rsilss chall be poid by loen,
oz whichever of Buyers shell te operator of the propestlag,

~withia tiirsy (30) days followizg receipt of peymeac for all
" ores sold by Buyers from said clai=s, ¢ad such psyments shall
be accoxpanied by sectlemest sheet t:tersnfor.

M WITNESS WEEEZEOF, the parties bereto hgve exccuted Ul

sammrmmeme i

ITISRY URASTEY A'
Aﬁ;‘;}/- 13 ¢

< /O se:rcc’j?/ .........
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SATT OF ovv o o .
COUNTY OF gy v, :

On the_ " dgy 0f e , &. D, 19%7
::lmlb ‘11 :;;-u:;:l foTe me_ < _ - 3 o
» belng by ma svarm, 2y = B
Presicent of m-r.:é:z oL 2‘55-: E“Er?.um“:.-.;- N
:;:“g:;igugz ::: gmd 1(.n b;:ali of sgid Corpene ]
of Direc:ors) sad safid = ,.‘:::olu of Zee taam:
aciknowledged to me thatT 843¢ UoTporatios &Xaciitc Los Tes.

’

2 A e »/.Q.L_
AOLATy suciat,

in nd for the/ ... Canmsy
Stats of L.l e

My Commigsion Expires:
ety 2 7" T -

Residencs: .
Qeatem e 85 fada
4

STAZL OF o\ evica )
ss
COUSTY OF__ 2, rrajells ;
Oa the 18ty day of Y] yAD, 18857,

perscually &ppectec refors — =~ . e-es

vio, being bty me duly sworm, clu 22y chac ne s

President of MERCULY URANIUM AXD OIL COrDANY, &C chst el
inscument vas signed in behalf of said Corporstion by
suthority of its g:l.nu (or by resolution of Ltz Poard of

Directors) &ad said LAt~ Sacecume

acknovledged ©o D8 TREC SL-L LOTPSIILIO0Q eLCulls 28 632,
g oAy ruciac
in g£nd Jor _®ermalitis Comcy
Stzte of Nt i

My Ca=mizcsion T=piras:
Jyne 8, 13:0
Losiceace:

Albegiercar, M. L




TN 3

IR

ERh o

STATE OF__ Nex 7-:;-1c:__.i
s8
N T _ ..

On the 18:1h day of + =={) hd , A. T
personally sppecsec befors WC Li: b, Porirle- ana
, signar(s) cf the above Lastsmn il T
SCANOWisG 6w 1O D4 tbat be (they) exsculed the sg=.

i‘m_ /’%m '
Lotary

In and for__ B.raalillo Cezmy
Stats of New Mexdeo
My Coxnission Expires: —
Juze ¥. 1960
Rasidencs:

Albncusrgue. N. M

STAIE QF _ Necw Mexico )
COUNTY OF_Bcr=zalillo

On the 15th day of /. 3ril , ko D, 158,
pezsonally appexsTeu before o ol Alirdwiuzi and
, 8izner(s) of the ziove lasirmesT, vlo
@cow.ecptc o0 =e that nc (toey) exscuted the seom.

L7 P,

slasy resint
in &nd Zor, Scraalills  goay

State of New Maxicd

¥y Commission Expires:
Jone 3, 193¢0

Lasidenca:
ADbugsergue, N M.

STATE OF  Necw Mexico )
COURTY OF __Beroalille

On the 3B day of Aprid LA D10
rsonally 355Cares befOrf @8 roilir G. (Collioesih &0
pe y aep , sicncT(s) of the atove insirimie
WDO CULY as.=510W.83;0C TO 0 that he (ttey) execuzed 2¢ 1z

~OLSTy rabsdl

Jin g2d fov_ Ee-c=cllls seni)
Srote &f e . vAd-e

¥ coozissien Lrpires:
Jume 2. e .

hlqu;;nu. seue, NO

-10-



@TUNCTS ameeps

UF-&

O3 AGRERERT, mde wd emtared into this_ MM ey o
B 95T, W e detween G O TTRTXDS, IX.,
.mmw.cm-mmuﬁ'nm'u
s “Oparstar®) and MEACTEY WAANTIM ADD OTL CQ2ATY, & Dev Mexiso corpors-
ﬁ.wmmiﬁamﬁdsuw-ﬁu *Bcn-
Operator”), i I 3. KDDL of Clovis, Bev Kaxico, I2 ASSKATEY, o

Clovis, Bev Narico, wod FICIP G. MZRCUFICER, of Moed, Ttad (sedid oemed
1a2ivisrals bedng callectively refer=ed to a8 *Iotarest Owers”). ¥
Vs '

wEFEs, Kazmc eand NercTy beve acquired from said Drtarest
dsscrioed us follows, wo-it:
Valvet Claizs 1.3 inclusive
Toyal Mush Clatas 1, 2, 34 b

s (s pootion of <be lands covered
by Velver Catss 1,-2-3, @, 2
Plugk Qaiss

Said clai=y covering laads sitastad in Sectimn ¥ et Seciim b,
Townakiy 31 South, %mnge 25 Past, axd Bectism 3%, Sownakip 20
So=th, Bacge 25 Past, Sait aks ¥erZiias, San Juas County,
Thad, cocprising syprokicstaly 640 scres, mme or less; @l
ATTIS, aald Mtevest Omars have resarved io tia=selves an
updivided sat JFOfits ixtarest as hareisafteT set farth iz and to the Det
J=ofits 2o all otes :iced, ssved, recoved mod eald fro sedd claios axd
satd Totecast Oczers are iziarested in tte svelopmsnt of said clals; &=
VEIXDS, it 15 she desive of jaTTwIy that Kemmae e L3 chasge of
@) dgreloment st ainiss opesstizss 2 all otter cperstions &2 aciivi-
tise f= eccosctim tharwwiih : 5318 lrods coverwd by said T=izg elAs
= scccrizcse Wt the agTeesmts T FSUTISLCTS lmreicafier eTialnst ast

Caemse &3 wilizs 2o be CpetticT LaTeTisT;

A T S

APPENDIX 2 -



BOV, TGIDORE, 13 secelderstion of the prexises and the mng
oFvuasts sad Agreemtts hareis sactained, it is mtually agreed as oy,
it

1. Pxiad o dveegt Ceopuning Oocstistls
D 15 aeed Iyt betwesn the Jartiss herete thet iy 4,
et ®al)"be {3 N1 fures end oEwis se lang 8 amy of thé mining oy,
barwdsabove idetified and described sxe in fores and «2Tesh.

. feerstor spd Trowertiogete LIAMILIRT,

‘Rermpe shall be the Operster of the abeve-dascrided miming iy,
Mereimiter sanetines Mefarred to A8 the %Jednt Properiy® and shall, i
assordmos with all ef the wovicioas of €xis Agree=sxt Bxve £A), ey,
ol exlineive central, eiarge axl sgervision of all develommant and xinty
operstioes en the Jalzt Preperty. AL eparsticos shall be fer the joim
sosount ef the Opsrstar and Seo-Opsrmtmrs

. It 1s wxiarstood snd agreed that, subjest te the nst prefits
Mm-‘mn.dmwcn!a,-mmm
(after ammant of reyaltiss sther tham thise payadls by sald Interest
Omnars_out of said oet profits interest), buwefits, eorts, expenses, liaki
14tdes, opersticns and risky sccrwing 4 or resultisg Som the eperetions
of the Juint Property and the Jaizt leocuat sball be determined, sharwd @
borme by the partles nmsd as fallowe, te-ity

ESTER0 ¢ 6 00000 XX

Earouty e s coc 0 X5
mwmammmw-mrnmwu.
1ts ablity and in scoordazcs with geed =iming prastises; provided, Lownr,
13 15 wxierstood and agsved that Operster shall 2ot be liakle te Xsreary
udummoma,mm)arw-mm,.m
or elasiseg.’ .

nmmm-mum.umm

mnzum,umbmmumm

(30) days after the giving of sesh Iotics, Karvumy, st its alectis, stall
REve t2e right te beccce Opertior baremnler; jrevided, hovever, Wut i &
event Narcary eball mot s8 aless to beocms Opertior, farmas and Mere:y,
within teirty (30) days from the date thaz Nercwy so sotifias Karmas sl
salact amothar Cperater or poiition & sowt of ecpetet Jorististiss 0
mks division or partitics «f the Joimt Properwy.



I c=—rrewr: of Arsivicies I~ Coerstx e

=R e

T is wierstood @ ageed vt Kamme, W Qeeics, o tn
sals o8t ©=4 GTuate, WD reasmalls dLligwnce YAl eqmmocs &4 ligemsly
FoserTis @ploretim el other activitiss md CpeTStiCS WXn the lxmty coves.
o4 by il elaing sufTiciaTt {0 1% opd=ion to MASUATALY SAST the seme oz the
Frwete of comcateial ore dspoalts; Frovided, hovever, aftar KecTie stall dmve
sowrTed 1n the parfurmace of and {n conpecsiom vith sadd eplaretis ami
activities azd cpesaticns berwmdar & &= ogAl to PLfTy Thow k=2 Dollssy
(630,000), thep all &flling, opleretien, Gevelojmamt, zining activitias
4 cperatioms beremder ed all activifes KA OperwTimDs Lo COTTACTIM thare-
ﬁunhummﬁm,muwmwm
i Jarery 1a the oIartics hervidabove set forih. I the evext of the
Mdeﬂdﬂmmm:ﬁudﬁhﬁaﬂum
the ore body =Alcgted tharedy and i3 the evext ths sx=e gkall be 8 cc=motinl
are body 1n Opesstor's cpiaim SEfiiemt to Teascaably Jusiify the minisg
w,w,mmcwgnzumuwm;mmm,
ﬂ&m&h&u&.uumm;mfammrrr_-m
s At and with reascmalle 4l (gemee VAL sink o cauze 3¢ De ST AT 2
socstion 0 e dstar—ined by OparsieT & AAf:, O & Gepth to =ima sall oTe
u&,mmwmvmmnnmuwuumﬁ. o
wiasssood i agread that £oos & aftar the time whez the indtisl exaft
m/a:amnmmw'nmraww.hummz
for mining sod producing tweaty-five (25) tans or zove af ove Jer &xy all
mmdmmmmmra.w,m.
mmmumx—ummmmuua:mm
Wnﬁmﬁmmwwmmmmum:a-
wamnumumumamuwe.uawuz
STofits theresses Zor the XIS of ascestalzing Socerest Oumass’ garticlilae
ign ttpeein as bereixltac set foTii. l.‘;s.-:‘.:nmlhg—.:‘.ud‘.anrz
qﬂsw(m)ﬂeﬁﬁﬂﬂ.wumudcﬁmu
an*lfcnﬂ&ue:@ﬂ:t::‘_-:::ezam:vz:hu
m;mmu:xmmer-_-':;m::";xnmm.‘.m—:-

te



& roviled mzd set farit tn Beubit "A%, Accowting Prosefurs, eracy
bareo axf afs & ATt hareot for all purpoees.

nurx-&wmw-:nn:czmm;h
alall lave Teceived out af the Det FTULIts ek all ares Tined, Foduy
ssved eod s0ld Srop sail claiss 8 s vhich shall be egml to 1007 o2
e Améred Pifty Doousasd Dellars (4150,00C) &= 1307 of ) eosts o
mmwu'u@:nwu&:mq&mg
esiiitng, and develorast of saif claics &od the siaking eof eteszwursim ¢
said initial sdaft, apd reizioserest to Karomc spd Mervory for all cors
s/ oqiiring ©4 tavaloping said mice after copletion of eaid amt
azf prior o said data vhes e camdility Jur sining amd oducing 25w
of are par &xy alall bave Seen estallistad as sfcoesall, them Kee=se et
MarTTy A Irnarest OuoaTs amall siare the 2et FOfits fres ALl awe
mind, oduced, ssved ud soll Zraz said claizs aiar reishoIesot @
Kemmse =2 Mesoy of all casts o opecses of esploTwtiom, drillisg,
tenls=wt, m:g,m:mmw_mxnﬂm‘_—-u folcw,
to-wit:

DraTest ATRTH.ececescncesc. Ty (W) par ca=t

N 15 also mfecsiood anf agreed it sald Iniesest Ozan'
STofits istaTest 15 Fdject t© @ irtarest oxzad by Tuces Mindcg acd NTu
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e 2aid sscosdizg the manth for whiish Mling 45 mds. L1 waeb sets
i spenses, wredlls md relsted asttare and the asthed of dandfling and

gi%&@i'%b’!ﬂs

oparstion md Genilomet bervonder in seserdacwe With am estiaste Wy
Opezeiar 40 ¥o muds 20 lass thaz twsty (D) daye in advanes of e
math in w:ish e mets & @pwees aré M b iocrrel. idSwrtoent
between estizated &l astonl eswts sinll be aads ky Opscatet st the clsse
of eash salscdar menth axd the scsswd of Beo-Oparutar adfurted sseeriizgly.

(o) Operster aball wdertais » singls sparatisn or astivity
(coept tereil “predustien eparstions) reasemmlly cpested ® iymlve
Tpemditare 18 coess of Five Douseid Dallare ($5,000) witheus Zret
obtatzing written sonsent ef Boo-Operesie; previded, hiwewe, that ssceect
or appeoval 9 tie epexing of a prisazdy shaft axd it sx{llsry escipeweys
al) esnstitzie sprrevel of All eests s expeniitcres lncident tharste.
Oparstar mxy, A2 o desired, aplsy 1t8 em parsemal and oqEigmexc in its
eparEiions haremxier sbarping therafyr Sn aseordiins witd the ewririons
of Ixdnis 95 heveat.

V. idecdsmet of Wogs,

. Bo xing Suiztly owned herexdar shall be sbandonsd without
the mxtual emsant «f Dermas axd Nevewry. IS citber Cemmas li
Conires to abandn & xine i the ethar Ity &es Wt AT thrTeto, the
party desiring te abendon shall wtify the etder party in writing, defining
the bouncariss ef the ares %0 be sdandsned sui the lsttar party shall bave
tirty (30) days thersafter witica wilsh W alsct Wisthar 1 agTee 1o the
abiadomaent of the Xins ¢ 49 Asquire the iztersst of the etdar jariy there-
1. Fallzre 4 alost witiin the seid parisd of tizs md t» metily the
other Party of suah alectisn %3 writing shall be eomclzsively deazed to b

IC the mtified peryy alocts 40 aag=ire the Luterest af s
EE‘ERBE]EEEU
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o oefd IS AL” Tpm Tveeizt of Juyment the JarWY deeiring w Gma
al) erign wd ey e the. taquiriag ATy Wthoo WITMAT «f wy,
A1 of 158 g, Wil md Lntarest 2 @d W seid xine d e v s
Ssd ¥y the xine wd dafined ix the awtiss of imect t shenden.

ot thstanding the feregodng, o xioe shall be abendseed by
Operstor and Ean-Opsretar harvender without the ensesh of said Irtgres
Owoers and 1a the evemt the wotifiad party shall f2il te alset 10 aeqxin
hmchmmgm_macmhg
u-g-mm).uuw“mmﬁ
sall, ly registared mil, mtify said Isterest Owere of sush wmzsem o
£xare to alact wd seid Istarest Owars ainll heve Sflem (U5) dane
thersafler Witrin wiish to mtify Opereter md Boo-dperstar of thelr desin
te taquire We isterests of Opervier ead Mo-Opertior tharels. If mis
mm,u&mcm.mummu

m:umumu.mwm(q-n

Drtareet Oumar) Ehall pay Oparstor sud Ben-Opereier, respectiniy, i ms
for the VAl of Operetor's and Kap-Operwter's rerpeetive ioterwsts ia te
stlviile zrterial @d equipment La eeid mins, such valus te be detemmined
12 sooordizne with the provixions of said BEGiit %" Dpmn reselpt of
wmuw,mw,&ﬁ-mqum
to the sogmiring pariy er partiss, witiont wrreaty of titls, all of thel-
an;umumau-mdmumn
servised ¥y the ine md defined in the motise ef intect te abandsm.
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Wuing Gales wiich the siher Jarly 1s willing te 1ot 1sges v expise.

Pllzre to ‘dest withia the seld Jazied o tae evl 1 ALY o otier
P of sasbh alestisn, 18 writing, shall be weclasively deced te be
wcset o sl 1agee or apiresism.

If e potifisd party daete to segeire the interest of the
othar party daxirisg 4o 1st suid clsine lrpse o wpire md potitiee
suad othar ATty ' At affect, lisggﬁé
llﬂ‘léilﬁlﬁg%gﬁ&

1t sigt, €130 and iztarest ia the mi=ing latans wrich meb prty &
w4ng te 1st lagwe o eire. Sush assipgment bewever shall ast
-nl»llpiz-g&.ulnllo.nhlﬁnllﬁﬁ

Bebcithstanding the faregsing, M CALn severed dursby shall be
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wzsemt of mis Imterest Owary &t athe evezt the wtified party shall
222 te alact 40 aegire the ioterwrt of the party dasitizg te Lot axy
,rbgﬂ!uﬂrllsnaritglllra
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'tkia the seld fiftemn (S) day peris¢, Cparater and Foo-Operster shall
Eﬁﬁlﬁll&l.‘llkgﬂsﬂ
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Qaizs wiich sech partiss are xilling te 1ot ligse or egpire. Such assico-
lnhivla!rﬁ.halvégﬂﬁﬂlie
mriag dalzs se estiped,
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T eoee md Narviy eash stall e mnd &S its S cea.
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wmemmmmhmmm o
sver, &b sush tine or tines &s Bon-Oparstar shall £xil er refuse 4o tag,
uum-rmtnyemcmwmemmn
Operstar aball bave the amtiority, svwocahle as wdll by Neo-Operster st
wmnmhmmmumcmmu.
of 1ts are, to sall all ar oy part of Nop-Opsrutor’s share of produotig
umnm—mumuummmm
e jart of jrecastisn. I3 &s wriersicod mad agreed that Operster Wl
muwm;‘awmmm;mmgm
perting md hmling Boo-Oparetarts erv te asrkst, for wzish Opsrsier L
2ot compecssted Wy Teason of the Atonis Inergy Omriscion baclage Allswa,
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Property aovered harely, shall be mds by Isz=o or Marvury wnlass the
_wmmmﬁwmwdmm;m;
mnhﬁmugnm@mmmmw
bowerer, thet @ ssaipmant, comveyEnes, meTigage er treasfer of & lesscr
doterest then the sallar's ctire wivided interest nay be mide waa sec
1og the consent tharste &f the other of said parties in writing. Tt i e
m«wmumummuzm;
mmmmdmmum.
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this Parscowph YOI, {n the evest tbat citber Larcas ar Meromy recsives
 becs Zids effer Weieh 1t {3 willisg %o sesept for the jurthase of its
thcﬂdihmhﬁnidsm“ﬁw
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Fuch iztarest in said Jeimt Property, eF iaterest thereda, the pary



Twaiviag ok ofer sl Lmmedistaly gire witten Wtise tharval te
e stder of seid partise, ingdadizg ia mid wtiee the B wd sdfress
of mak oZerer, the Jriee effered md ALl otber pertisst Sems
omditions of ths offer. m.&cmm.arimc
thiry (0) daye Dellacing the giving of seid mtiss, Qull have the
priar righi @l optim te FTeiase sead foterest i M4 Jedst Yrwprey
wvered iy mid offw, o Ue rise @t asesrilng te e tems it eendi-
tens specified in suid offer. I¥, hoswver, such ether of seid parties
stoxld fail o xarcise sid right s eptiss Wp giving written wiles
«mwmwm}ﬁ-“umcmm
Retiemed 2etiss, md if the wittes ssent reqired ia sbesstisn ()
of s Paregreph VIII 45 obtainsd, the periy wish rvexives ssid affer
2y eet said offer and ecowplete sid eale to the afferer ia soecrdmse
Wb emid offer wthia sixty () daye after the et of the said
tiirty (30) Ay perisd; gwevided, howsver, that 4f the Jarty hich rescives
mée'muwgcccuq;mm-hm
mid period of siety (60) cays, the prefceved right and eptiom of seid
pacties herewndar aball be sencidered as serined o thy party wish
reosives xid affer shall oot eccplete mid atls %o £2id «fZcror wiless
axt wtil sid offer agcin bia bems resentad 0 the etbar af sl pectiss,
a beredsatove provided, wd sid ether f said partiss aqeia hea fatled
te alsst to purebsse am ths tems add escliliscs ¢f said oZer.

Ta provicions beres? shall ast @51y e & trazfer Wy Kevess
oF Nareury xads i stion Wth & 20y , wcsalidstion er TeoTGAZLIS~
tlsn invelving seid paryy, ef t» & serperstien or parizsrsiiy in wiish
sid peoty my o the majerity of the stesk or the eoztrelling imaTest.

m-i.-lmwdﬁcmchcMMn
mumt;mnun:&oupuu.mu
-gu—umgsem;uunua.mum
tha1] be domad %o bo eoveniTis FETiag wiih the 1r=2 apd the mimamel
eciite eyrersd berely &xd th et tTInSfer oF Lolgimmnt thervef.




I Melstisn ol the Paltises

" (a) Ix the pecformenes of 1ts wrk Marwander Opervter
—nu-wm.pnemcmc
m-bmm,mnmdyﬂb“-ﬂ-&
Boo-Opsrater belsg interwted wily in the resdits.

) The mmber of epleyess, the mlsction of smb
mhmamuhmdmuum
any et a1l sweh «loyves shall be dsterxined by Operntar. Mqu,..
011 be the eglayees of Opareter.

— - (>) The rights of the parties herwomader shell be several
o4 nivideal amd mt Jeint or eallevtive. Bhed party shall be respezziy
hd;mm-ummum-sm:;-;u
betwesn Carnas snd Nermoy eash of axid parties stall o Teepcmaitle far
mm’wmcm@.mﬁm;m
ant cownses of developisg wmd eparsilig the Joint Prepecty.

(e) Ixmas mnd Yerocwry ssck agTes and does berwdy alect &
umﬁ&'memmemg
Cupter 1 of btitls 4 af the Ixterzal Revems Cods af 1954 er such prt
therec? &8 Ty be parzitted or swtharized by the SecTetacy of the Sreamzy
or s dalegate. BDach af sxid sarties 4180 L5Twes o wd does berebty »
alost with respect to amy spplisahls state inoame tax Lor 2ow oF in \»
Sature soctains Eixilar provisicns. Beo-Operstor bexwby asthorices acd
directs Operster o Gacute s eleotion ar alections In 185 betalf amd
o £ils the smme i the proper sd=izigirative offios o agwnay.

L Axslas Metetidle ;
1a the ‘odgeent o Opermtar, the sums &re ood necessiry fer the develomas
ﬂapﬂﬁndﬁo)ﬂﬁmwdﬁmwxmu@m
bo seld to ethars far the bueae™is af fs Jaist Locewst a3d proper ehargw



S eredits shall be made by Opersier e Jevided ia the leswusting
Preosdure sttached harete =0 DRDES W.°
T. Mt liouime i B0 of Hils
| D1 reyities wter siid tisim sl b pald by Operater
and sharged to e Jxint Loecunt as part of the wHeoees ol eparvtiscs.

I2 the Ws e ay pertisn of seid Jeim Proparty sbould
2313 1n vals or fa part, the lses sball be borms by Temic wmd Merwry
1s the propertiss of eoereilp {3 the EVRATty &0 heTuimbeve set forth.

II. Ioroasn,

Worknm's Ompesstion ead Begleyerts LLak{lity Inecraces, Astametive
Pdlle Ilaiflity snd Property Pmage Inscreass md Gemeral Fehlia Liet{iisy
= Preparty Dmage Dwurioos eeverizg the setivitiss e md with respest
ta the Jaizt Preperty, and protesting all of the jurtiss hervte 1s er v
mmum“ﬁbnﬂ-{‘bbmmbm
of the DAtore snd ertent covared hareky. Operster tnd Doo-Operstor sgres
te bold satd Irtarest Owaars hamlase fram and th yespact to A1 lssses
af and dacage to property and injuwry te and desth f axy parvan axixing
out of the cparstior harwnnisr of mid jefnt Prepevty exept such loss
of dezzge or {Jury ef dsath resulting 2rum oF ecotslsned kY the Degii~
£xo0s of sxid Intesest Cnmars.

Oparstor sball affurd to Esn-Operster ead te Imterest
m;wmﬁm‘—‘ aod represeniatives mable’ o
the Joixt Property sxd reasczalle sseess daring rwisontbls business heurs
%o a1l bosis &xd recerds ef Opereter wish rulcte te the Seint Property end
the Jeimt Asoeunt. Operster shall in adfitfen furriah te Eea~Oparsior md
Interest Ouzere oaifor derignsted represeciaiive rwpurts of the preswes o
1 eparsticas sendisted by Operster mxdar this Aprecest.




XIV. Cesrsters Lim.

" Operater 1o Mereiy girvm & first, peler amd pratura
e @ e izlareet of Ba-Oparsior1n tou to sxid oot Propery,
ssid rining Qales & Baa-Operaiarts ixterest 1a &l 90 e eTv Jrodum
. precesds thareef & Seo~Cparster's interwst in %he Tateria) md
oRinent ewned by the Joint Aoeoumt e sese the pysent of aAll sme
@& e o pxyahls by Bco-Cparctar prsunt te the provisisns heveas.

In the evect Meo-Operster fuils to pay &I7 Smewmt
ocing 47 13 to Operutor as 130 wets aod mysases T 48 &2 sdvazmed
ertinets Wiiia the tise lixited Sor the payaact thareaf Cpersier,
witheut prefutise %o ether existicg rights sud reasdilss 1s suthorised
& 1ts dlewstim % sellest Zrem the purehaser oF pureiasers (er with~
mmnmmum)umm.
Neo-Oparstarts izterest wp %0 the mommt exing by Toa-Operster md
-dm(:ulnﬂth)hmunhmm.
Muumwuuwm Suld Keo-Oparstar
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. vy o Becirtizs wd Poree MteRy,

s igemant shall be subjest te All Ttate and Fedarwl loe
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mmmm?mmﬂummm,du
the evert tiis Agremazt, e acy [rovizion herwaf is er the eperstisns
wateglsted hareby are fvund te be imoansistent With eF eeziTwy %
my smch lew sy Tde o Tegulatisg, the latter ahall be demmed te
soctrel and thls ACveast aiall be Tegardsd as ncdified ascordirgly ad
a8 5o modifiad ghal) soctime 1o full fores ad effect. (Rligetisns mic
mwmumdmAmp'ruuramw
fron eepiying therndith by setc of Ged, Hsts, asts of Pedaral or 3ube
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mazters baead their resscmiils eontrul, [ovidsd that tts petiloest o
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MMMQWW“M“
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mmm-.n-.
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una;m,n'-u-mnmg.zummum
ummmmﬂmmmwﬂnmm
ai1ls located withis & 100-ils redins of sald =icizg caime. It 15 wder
mmwuummunmmm.ma&
mu—mm-mum.mum J
muucm-mm;mm«mh‘kf
atire estinated produstion of eres Sodussd freo mid Jaizs wd L “
m;muwuhuuunmw«m:m



‘.'ﬂ:a;‘.:n;x:.. =20 all 2Ceass e ore Lor sals 0 mask
oAher purebaser WSl sush time as Darr-isGes s W1ling t0-3a7 the prics
belng paid Wy sasd ¢thar purebnser @ the then kighest Jriee v 1l

ares belng paid 15 the wee Wy prehsaers sthar then smid other purwiaser.

INI. D terms snd previsises of tils Agreeass shall be
Hiatiog e @t sall Lmre te the benafis of the jartles Marets, thair
mﬁnhﬂn,mmw-“

TN RS WELIKY, the pacties Mrvie Imve caseted Wis
wuémﬁyuwﬁpmm

L : 7~ r-‘=._1;a: a.)h.-:imz



LT ___ New Mexico

QRPLLT and that sald Iostreest was cigned in

VELLTDH ARD QL
sald Corjuretion

;

Wy sxtlhority of its Ry-lma (or ¥y resalotion af its owrd ef Directors)

Residerom

Albuquerque, N M.

1a @ for _Permalillo Gz
SRste of \ew Mexco




m'—mzxmn_!.
=T _Beile

.)m#&':'.:‘“—*“'””'m
L S e, T e — S e

TR
A\ PO )
CHI éz Lo
. Sotazy
ie gt
o ta ot Oor Jarpalillc  Owrry
Sate of Now Mexico
By Comiscise Bxplres; °
‘Jane 8, 1960
Rexidenney

ADuquerque. N M

-JL- - 4 New Mexico
- -
OETY O __Beraalillo

"omthe _iBth  day of April ) .. -P"‘lﬂlﬂr
mﬁ)h?wumm 2 LD 2957,
. wignar(s the above instrwant, who [Yy== prvry =

ol . aly &hqduu-hshg-hq)

-R -
Pigu e Fo s
‘ Sowsy Public
Tie et
in axxd Opr !gnﬂ}h Co=ty
ate of New Mexico
By Co=lscion Expiress
Jane 8, 1960
Bssidmmens
ADuguergus, N M
FAT O __ New Mesico

oXETT @ ___ Berzmalile . )
0o the qg‘f‘:ﬁgﬂ___.w.m.mm
appaared bafore e =Y

sgnsr{s) of mwomuumwanmu&w)
«aested_ths sERe.

o Lot Kitno:
- HE T ZotAry Publis
e i3 axd for _ Beraslijlo  Cowey
&y Coxxiscion Zxpdress Stete of ___ New Mexico
ST Jeme s, 1960
° Rasigemees

Alboouercue. N ML




ACCOUNTING PROCEDURE

CURIT AXD JOINT LEASE OPTRATIOND)

L GENIRAL PROVIEIONS
L Datiniiens

'ﬁ"hhdﬂh-ﬁu—t-‘m-—-ﬂhﬁ.—--ﬁﬂﬂ%‘“

'ﬁ-’.hdﬂh-ﬁg—ﬁ.m-— Svden the drregree— wnd i
o ensouns of do gonin A - i o e i .,

L Purmrmb by Sen-Opareter ; icpo=wmg o == o s - e e

Kot porry el pov 0 rvasines @ 3R s al vy e (11| P e et ¥ pore— b - — b wrh
et dol by w—— . o =g =) W e el i
L I Il R L - e N N
Portum o woy st Wi sl ot prevedas the gt of NanOparae @ e gm— i o ol fobem ® Ur o
ol o Pomrpt | of e mes L o e radow ® \e-Osrmer % Owmrumr domay w7 i vew el masisewh ® pe
,\.\--'-1-—4--—"-4_nq—-u-_m-nd-.-n_--.-a——_-h-u--u-nu.
pornel Neo-Opwrmsr ahin vrumn raspuss (hrvw wd Swkw Wan @ Owree (o wommew Foden = i pn o Ne-Orwe 1 v
taen = Opermy (o slommum vebe wrt pved dnll ssabd e s vl i peceds e (ing o ey e ¢ v
of Chise fw e towms. Th Eeremm of e prwuh Sl wn EEEEE whewnme Ashsay Gan pbreml Sreney ¥ pes;
veind b @ bress V1 oeeseven. et

4 Asli . - - P
A NemOparmer. wyms wten o *rwing ® Oyrme =i o et Nen-Ovarssmm. wnll b the aght ® sl Overwiw’s smamen wf
d—.__uhﬂh—*h'—v’_ff‘)-.—-h*-““-!

il s de \es-Oprmw own 0 vvEe mmvos ® = eme chee wme e Ovewer 0 o Savwemes detied b o
anfn vubkis md rossy-ions (3¢] cumth prud Vimw vaw w rve @ sew \a-Ommsen v Nea-Opwusn sal sy vy
Han @ conder) pust @ amiaees S B ) mew Tt S8 renh © ¢ G of v G Cy—

B DEVELOPMENT AKD OPEIRATING CRARGES
Subjeet to L b frer prescribed, Operater wball churge the jotnt acrennt with the felleviag in
L Reanl and Royadtim
Doty & b vk, whan ewh wmmb o poid v Ovesiw S0 the wine ewmom! vshes. *ha am paid Samdy ® sy o e
Ll ———— - ————— ]
& Lobes -
Llﬁ-d-—dﬁ-\-b-hﬁ-i-h—mht/_—_-——-
tafy wain @ vgn pud @ PEn e oy i W TG g ® Gty anghwvel @ + iy =
L Ovomwr’s am of bafaley. vewmn. wrhms wd Goobiley omeies wd by conewmry ivweas wpicebic @ the misrw o T
thiv wnier Subswepwt ) A wd Powrwh 13 of s e B c——hl‘-—-ﬁ:l--——--'ﬂ-':
Pl ban” @ Wy “pEeemg Emm—" e e wmen o ahrw @l v dergmih wdy Sulmmgngh ) A md e ¢
Sos K ¥ povsay spmes b and dey e shell bs bt o0 Un Operuer ) sun et .
C Con o mmdess ¢ wmtrdvues Gk o ® S S ¥ greranenel wilniry vhish s wplisshie v O
- of ches af ven o pevvd miw Suipoupeiy 2 A D L o Puswh ) of de leee K
L Dapleyer Dunalite

a-—s——d—nu-h—b—-——n——h_u__————a—vh’q‘g
v b el gy of o B wem kb ® Owrww ;i ow e v e eml of b crgn sl an aemd T

umudﬁ--&—-p———-&-#Adlcm:dh—l-lnr-—niﬂ"

4 Nesaria) e
omviel quigne wd apelie puvhel & forusind by Oporveer (o an of s e gEnpey. bh-hhﬂ!“‘-"
o vk offemn o wesay . @it wEt Sl dui b e e @ S - — pempTy ® ot "
el e wd e st o wtyie e sl @ e

L Transporwdiee
v of empiwen o, i S e Un G u——— e
when w e iy — -
A M oouns v eond ® ty e Ty free e 1 o fre i Overse | vevhes o @by e = e bt @ '
S G M ) A P Gun Un Gaem (e N S Gebis e wmm o rdev) Smmeey gm— o =
o alshis, w— Y yn qpe— ) Nen-Oparmse.




R = v

b ¥ apie aawwl b aenef @ Opower cosleww @ ——
“*‘_"‘-"‘"*—:-:-—-::-:'-..:::m\—:.:_
uh—--—_--—a—d--bm“-ﬁ—-hﬂi-—-m% —

¢ Gorum i

& Sumids Pomng
T 3n of cume e wf wiks pund o anld - ) :

S Lo of Ormmr’ Ronipmms wad P - N
o of wd owrvm o Opmemars
: - bty eounf mumipewm md foiiin & sevviied b Pomprph ¢ h.-.u-o-_,l_

nd @ amn ® pruenth doy spuk o e S bs e Aupeat by Opmas.
4 Litigation Rxpume
Al o =t apeay o e, @ bl arvien elevie E——"t @ awde

]
i
]
' ¥
!
[ 4
1
I

A& N majmiry of de e lowwdn dull © PR chn @ dvian oty de @
-l of ot @ wnn ol de s beum =t 3 e SR wih

o
‘—t—-hndhﬂh—dwntu——d-—wht—-
p— l— \

L Tt o iy s dal o e gl = e e st i sesberand &y oo ey Ll

L Tams - ¢220° 000t lInle ool

N .
M wmn of oy bnd ot enen cownl w vel . @ b Swree v de s chich an G abian o A Ppumen. de .
- dvvive @ de e shval, o vhith s e ne gud by de Opeae G de el of Y pres
0. hymrenes wnd Cuims
A& Pmmn pid o s epesd © o weid (o de ey o du pin euen wein ogh  arndres besvel = jud
b of @y onl of bum dun dogn i wd @ apnn. spiufieg WY WvEs s A Sun ERrws W
L Vo orws tomed » 6 wral d orwi sovndees arwnd md 06 by Osvane & o o =7 ad @ bun e S
gt wd oy @by ey apedng s wven. ool i dmyel © de sun S
11 Distriet and Casyp Expensn (Fiaid Sepurvisies wnd Camsp Expumen)
Apn s prem o e aipm md w6 Oprenr\ prete EpmEundn: wf Gle apioye weiet de wm ey =d e
v of e Oppust o the o cumney Su. vhar ww 5 sy dvwdv © s PETE oY ¢ PP e e o U o
sy wd v ¢ b o - T T Y
&—---_“‘zlmn - ¢ e changad). i
——t wintfen (f @7). aeemed @ de e o e Serrdecriel oifen i o ==ty Geg. Stickey ety (s
g an J . i @ e anden of e GEEAn @ (PR o o o gweel @ U e ey The .
o e gy e (. hmg fenlim deuid W artere of drcuree @ o 0 Sarity rusd © lins of Gapeete o U overemm.  Sesb
ctusgy dhall v yermne = £ pure @ e o o ceabl Ve SEmees veb Oprenr ) Ry g

12. Overhend

reter surge to s Jjolot icoommt each sonth a3 its ixdirect & ovechead
&.Aﬁmmumﬂummmmdmwwu
sosts ax! cpecses incwred doring that mooth with
mhmmmwﬂﬁumﬁdwmmdh
2sions of ttis Agremmamite

E
5
i
4

——h
- e ()
¥\
7/ .
" g @ W Gms ek O b el end e “6 ™ painrs o o pagml ® te

"ﬁq&-—--’*-——hhdﬂ.———m




)'.-._hhw-ﬂ-'um—--huh*-h”-.,t._‘r
. 'h-s-.--l—-.-n—-lh---h—'-—--‘—h—u-§;_.'

S oy gl cyubery ndy) v bisb = -
e cerhnd bl ewer. well s hauloddl

Ay mpmuben. wihs the oydets Slish S weeel i duit Tub v s ovenng o of his e I o b
-y de eEEry wd prepE Grdnpsm Gemcn e GpTVES w e W PNBSTY.

UL RASIS OF CRARGES TO JOINT ACCOTXT

) Nev emmnl semtiervd fun Csrenr't worhamn' @ mhe apoue del B sl ok e sm A o S ¢
gy g, vher sxd emumnl o cvulibh 8 Cras aplesmn e of Un o bad of memsal The vd wres asn
® uals penem wt Ay WA epes wd Ghe Soer Berwn Tdule Sk ve-amd (27) mé sver. dol & e et
b bots vHforum @ dam o Gmasie md (4 mUey ARETIN Rat GRS b SN A CEERSS A @ avanac e

13) Ovin amgnnl dnll i prom @ bus of 1 revwbis mpth comEer '+ primmanl pree e Wfemn u dun o sl i {a) 00
@ iy rewvey Gae EsEn the S S EIms Wk wch Sl o ouabeid,

1) Camh dupmmes hall o o dhownt

& Und Mowrwi (Cominion “F~ amd “C)

(1) Magmgl vhizh ¢ & wed ol wrvabhr wodoss e b mthh G0 e o emaGoasung dnl' v Canel 5 Cotdess T4
pranl o wenpryfom g ama M%) of we g

1) Mmmisl vieth comem s cownfinl & Canfisins “B™ b whinh
) At resfuspag vl t teni: arvambh o cose) fere & pud wedal sautel (Condame T, =
) b Wy o onpml fusemse b mwbnaseally on waskis b e
hall b ey & Comtess “C” wd preaed @ Gidey gw @ V) of - pm

) Magmel st e b cdunfinl & Contiom 3™ @ Copme “C kel o e @ ) Yo GEEamsee enb ® -

t¢) Tomis bmibugs. ool =ie ouytun g cuen an Sl iy cheryd 5 Y pETERaE of Laciat-Aeve we

Prestas Prims

Thnrw amreb s gt o on wnily dunmbh ¢ dy CoEEY wret Ee @ pras guaded @ Papterls ' -t
Surves O i of ahetesl MrpEEL. e @ SAT Gy e sew s axt tr Oyww bu s amel e Ovwsw W 4
e e (o i R Sk oa the hum of e (W s MENR W mf wye el @ prereriag Mok meveh &
s (2 . i . moviag 8 ® the dmmen. el M e o ey » rashal 1 Nen-Orarar ol Un rem- O
- by e Son-Onrwer i Un Mo /e S——— S st @ the Mo St emm Nee-Obe ua b Y
bv-—---dr-o---—uan-v-—v---n—.l-&-—.-'-hu--—u-W':
e st e e muiver apareg pem @ Camver T GwrwE e vwhs ¢ wepenth dmamn o & PR @ W bt
- arupasn skl @ e ol ssspei ® ds Overmar 7:--1.-—::——-1—.—-!0-—-1'.\-0#"‘

natad i quyemm & bad us Opsuy el Gk wEErer: b enw » e wemee of md Nen-Ouerss.

Warramty of 4 [, 4 R

Ovamats dam oo *epoest the Smusnel farmabed bevamd @ bork of the Guier| @ ') S aa of soat ST

el b pomed wal e v Seereed vy Opummee (e (i G LTI @ S Gt

Opwrsanrs Lictusively Owned FailSes

T isloncag wun hafl @olt ® ver ool ® O o S B Aclee = o owiueds by Opuraer:

A Van fol e s m why wuser eren 8 Gnn S Ve e ol S dbag (e o
st B G TS MMD CHANENY PRt B U L AR T et pUSTTITY & b

-t



O Amuagin auipss @ Sy Ganmmee vih ae o by od cene. fad ekt gy b b b vib dn el
. .
“hﬁ_hh—_-—*-———-———-_.-‘
— @l deid b o @ den Avemsun e dall ks @n of 6l gn TP v @f et g
ol g dal & i = s b ol s @ & Snemun b, G B oS e Tee

.

1.

(V. BISPOSAL OF LRAST SQUIFNENT AXND RATEERAL
o defl b wiv = diipun » povhen bovm o Ne-Oper b wrpin ov ¢ ndenl cnmil The dsmun o
vl b o dwvi bt wals. el pummey it wd Sheie gt Suf b Shin @ el durn——
foven guvitel Qe dufl bom the dpin = domw of sorenl eremelmine of nd ad ey el e by Tude = iy e e

7. RASIS OF PRICING MATIRIAL TRANSFIRRED TRON JOINT ACCOTNT

Motortal based by sither N dividod
-'-‘: by.-o'na-o —-Opv-:u ® kind, vulew stherwive agroed, shell be

Rew Natertal

Kov et (Condnive “A"), ing wwo amenl ecerel by (o jie ou— Y o e e & o buafend gy e (1007 ) of o
- aw e ghn ey = ¥ o).

Gesd Tond Netartnl
Hd‘w"'h_-—dtd-—-ﬁ*“h—“*:

A M wemeplon pw g M%) of revmm wv e § corel Yo chowi & Gt gE—— ® =, @
lh-v-l-—-Mﬂllu——-il—-—"u-xh——w-*-—-wh-
- 0T} o v pa

Bat-Ovder Nalertel
Hd-’_“'ﬁ.ﬂﬂi-h—ﬂhbﬁ-—!ﬂ———'-h-hn-ﬂh
—*-—ﬁh—-.h#-‘-d—-l-h-—
b
Jusk (Condlsion “T™). iisg ctmins md wry ametl o piiey peles
Tomperwrily Taed Masestel
I\-d-—(—'l'.--y-l--h-.a'—-—--i-hh——-—-—iﬂ-h-lll.
h-—duh—--bh-lh-n---h———-ﬂﬁ*dt-——
VL NVEXTORIES
Puriedis In wies, Xotien and Rarpr glam
.dmr—“hd—.”—dﬁi——‘-ﬂﬂ“‘dd-iﬂ
apmeiared stk by worwen of FETEXETXLELER.
'—-hd‘-—i---h-—vﬂ-—-nﬁ—-_-wuﬂbv-_-'-—vb-_-_b
Oy may s Fpenael vhes sy svemary b whan .
ﬂ—db_-h——‘-.-—yﬁﬁbo—.-h_y*h_.-h“-h
cnom fosminh Kg-Oypmeusr witd + mpy sl
-t o

l—ﬁ-‘.—v-ﬁbnh——-Mb-ﬁh‘—-‘—d-hd-—-“ﬂh
maety douemineg by Opmvms yul You-Opmmmes. §
h—y.ﬁ—u-—no——ﬂﬁf——h-—-a—-hg—nhu—-ﬁ-»
h—‘h-—h--“h
Speainl Invemimsies )

- . o o . . ond in kel
v ipvmenn b-ﬁ--ﬁ—dt-ﬂ-—.-ﬁ-—-d—-—vﬁ-—-d—-ﬁ—-—w. n
hd-c-vd-h:n‘-.—hiub-m-u—--ﬂv-—.d---—ud_--n.t— 1wk o b
-—uu_—u--ﬁ-‘—--—--;—-‘uh-—--‘

-l



Caki o nyy

BEXD OF MDENO CLARSS .

.

HEET ABIRNATNY, Oresr, d'ﬂ-u. Corry Conuey, Wow Moue,
Serdby evuweye 8 The Clovis Tasaml Seh, Clovia. Now Mames, & Mo

“aniiag & - i el Dok of Clovin, Clovs,
Tev Mamios, & hanking rperasen. for e s of Tes Dallare snd sshar ooy
=t vainsils considersgenn, the rasets Sharead Is bareby seimewt atged.
Batr soaasacrs st Lesgns Beever, shuminady td tn fos sempla. oD of wid
Crasser's right, imeres. daiis and damsnd vancTaorer. in low o wypuisy, o
i, o 'coruis minag grownd ciadi. o load stwmsn, Iyiag, Sad baing s he
Jusa Comgwy, Buis of Twi. meve parveniarty costribud 0o allows: ™

* VELYET, Yoo ! ® M bamk Wuinstes

ce BOTAL FLUBL Nes | 3 4 Ik Gamtasive

locarsd (a Secuans ) amd 4. Tvwmatty M
Svuss. Rasge 1S Inet, Sali Laae Mestdion,

wgather #in All dipn. aagisn -’u—ummd-u-l-qp—d-
o leads sasl A5 an

Salenging.

TO RAYE ARD TO BOLD e pr iniead Wigh Chall Appariesiasvr wm

- her agl appur

the Grussees, w—-mr;‘wm.

N VITHISS VHIRIOF, ] bave hireumm o Sy band is A

2

'nano;ﬁix:w)
1

mwaln
’ ﬂ-h-'-q.lu-‘-u-ﬂ_ *‘b‘i.--ii_ﬂ

—

n-_ﬁ?_, InY. vy B



o

DySas N

—_—t e -
'

MO0 PEEP
ol B

TIES DVDENTURE. mwde. ihus "5 doy &f Jaan, 1937, soreees
MEL B MERRLL sad MILDRED MERRIL. v wue. MET
ABLRNATHY asd JOYCE ABLASATEY, @s wuie. sU & sosd gurums
bowmy of i Loawry o Carry 10 e Smw & Now dMewws. om FRILP
G MERSTELDER aow BILLIE V. MIRSPELDER. 0 wwe. & @
Cacary o Cross 3 ins S1dte .* Uias Parnies of me 7:r01 Pur: sam
KENA- ueCLE VL INSUITIIED, DNE.. o Hvame mrpsrsus.
ans MERCLRY URAMOM AND OLL ZCMPANY. o ¥-v Meass
cerpmreass. Pirues o e brcoml Purt:

FITVER LT

That 24 Purmes of do Firet mrt, for 406 s conmsieracen w
S s a Ten Duuiars (510) ¢o8 sk 4'i8 W toamaerEUSE & TheT
B Wl e Oy hr Paled of (e Setoml Pari. W receipt -cecen 18
ArTrd - asaswireged. WM . rastrd. hargaiasd. sela, Talusec
SUmAEPS SSR (Sve\Sr EEMICULT SE ABR Y Ha®y presems we CYASD,
WAL G, Sei. eI, FalpAer AAG IBTFTRT QML B WA e Purlias
w0 s Soml Part Jmir COSERTOVY S LOSRS Y 4AE L0MERS. b W
PUOPIrUAS 4 A uMivigre sav Y s PW D aseh B (8levAA,

S WS pregvris Rmase. | ag Sas beusl a8 By Lvlaa (umes Jem vl

Pmnl Druric. A e Cowmy o Sos Jur. B @ Utha, sewr

VelmiCame | » o uniamw -

ceqprase 1= Boue ()8, gmies 182

hrou.s 18 sau Bats (s, pages

191 Wrewes }77. fas Jwea Couasy.
Cun

Avwm: lusa Clawms 1. 2. Jomm 5 -
rotoress a Bowa | b pogev 190 paa I8
Mol Juss Cavery. Uar | Stoph en.7 wamiar
a5 aSus CLAMES €O YT AMBS (DML W U
8/ 0 M B/ u Sov. 4. TIM ASILH

(e g eame oiNse 18 Suetie | ase
Sacivam . Towssmy 1! Sowia. Ragye .*
Lasm, ond Pocuma o+ Yoomaaip U Boais.
Kaage 15 Esor Salt Laae Merisias

560 Josa Commy, TmA,

- APPENDIX 3

et

~




2

TN
5

Y
i
T @ et carwls Mewtiiry sCveRam claes Tesrmary 7, 1947, @ amt i‘
e L5 lmag ArmrEies, LAl L lews o o dems, Mo s
Wie, S camn samm M lpes cameer, Sl WON, &4 "L Purtiss, M b_
yls "emis ax Dars Tresmie, 8 Wle, M G & Decam ws Wers ¥
ey, Wi WY, & JassRl FArftias, “eemress Cedreasy 1Y, 1977, 0 N‘
e

e L5 o8 Ee )! L2 the MMSTRY T A0 JEMA WREY. BT
U @EPITEIG L5 AT MATIN 5 e lACS, BV LN mEAl-
Lt ENCIALTSS L3 LML SFTALD O Tmeml :Ated s LA Y & Wi,

TIT, N MM LU wNER Ve JuSTUSS WS, D0 PAFULSS &7 WU U fam,

227 umsalTem, LALT A0L WPTRARCALLVel, SuLENNSNSY AT W8 W, TORrY

S 8 Y (AW W MEEsre oF ALLEMI MY &f LS WYY BT,

AN IRt PArise D6RT WUTRR LA il 0 M. ATVRRD o AL,
TEL eAly WALANM, AT JArEAC oF RTEECS LAEFLLC CALELA, We ViR ~r Ey 0"
Ar of mE WY WKrvagt of umer FUrw Parties. _ »‘

TVF Tue GV ML e Ae, FAUS, Mm Agles, M3 AL Wa meas,
crus, TAD MG LL.ecemAfAr GRAMG, Tt 4D TR Lmrula, o ALl Ue

mTte, FmTAleee AG _rEMALEmS WSS D EAGMR, AJPMCAN W gl i
AR, of LArenuW MEALL M M a0 M ALl M4 CACULS U e i
LATLS, _SPRCSIASCLS M AFFAAMImAs L3SrAe alanL) OT LB MEPELM .
wg.\.-.\:.-.mur-o.'.—-—p‘:.um;;-umm. 'i

r.;.z,m;ﬁmu‘-a-nm.--a.‘_x-uu "[
T, of Lo sais FArties af We LM FUT, &f, T of B W AL Fre-

i
n_mﬂ:-ﬂsw.umwﬂ—. E

X e e T Slep A A MLACLAr, W S AFMELSNS, WA Ar

‘uwm-mm-mm-um

Parmses af e JumSm Fam, VLT MY M GELEDS BN .

R e

! j

,h- Tt

25



BT

J T IERY, we mis Prtise of B Firwm Pun 4
arvEERe st VAP M M S W GIF W AT LW MW

T
T

!/

i

-

)/

(RN

| -

oMks a7 __Xeo Meggg,
syl

oy of

e AT ba

”:

)

Svleggel W I UBA N7 GRS U8 D

[

7
s

sury

by aEmiseiss _ECreS1

Jume 4. 490

Ao sueowr Neo Mruco

131




v"-ql..-u 3

Oowxyor ereaia } -

e T ey Jume =, 197,
ParELLY sppearee tufure m Mes wm Jo e

AETERLT, U VLfe, A0 ELCEEY ¢ Us LSV LSUuNEm, W Ry
Mrmdaige S B LN Y anamed the SEe-

-
L) M..-.«A—.;
[L S
Aid .xusreve’ Now Memse
=ML @7 Now Mexe
=
Sars of Mrcuang
o we b ay ot Jume g ooy M1, mTRREML;
Mpearvl mlere te Fiills . avefeder aw __Bille Y

AT, i LTAS AL S mAv™ UTATRMEL, WS Ju" IRl vl

W S TAL LA LBTTE 8 fEe.

W OTTLER oS

Jume 3. 1960

Adutuerons New Mawuics

=T
- -,-}fe 1”‘ : wi’ iﬂ

< he amviLs § ‘A.'E‘V

- 2 e Ay K
1120 u\.«‘f - |

R R S T e N T



	Brigham Young University Law School
	BYU Law Digital Commons
	1983

	Atlas Corporation v. National Growth Corporation, Et Al. and the Clovis National Bank and the Citizens Bank of Clovis : Brief of Appellants
	Recommended Citation

	tmp.1547753412.pdf.z8rTq

