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I THE SUPREME COURT OF THE

STATE OF UTAH

BETTY M. GARDNER, )

Plaintiff and )
Appellant,

-vs-— Case No. 19246
WILLIAM JAMES GARDNER III,

Defendant and
Respondent. )

BRIEF CF APPELLANT

STATEMENT OF THLE KIND OF CASE
Plaintiff and Appellant filed a Complaint seeking a
Decree o©of Divorce and Defendant and Respondent filed a
Ccunter-Claim for a Decree of Divorce.
DISPOSITION IN LOWER COURT
Upor a trial held in the lower court, a Decree of

Divorce was granted by the Court to the Plaintiff and Appel-

ot fhereirfrer rercrreod to oas "WIFE"™), denying same to
th Defenduernt and Respondent  (hereinafter referred to as
"DOCTOR") ana decreed a division of proceeds from the sale

¢? the home, together with the division of some of the other



assets of the marriage, awarding o aliions 10 1
making award of the retirement ruwids teoctloor wnh
the major business assets of the marriage to the Docto,
RELILF SOUGHT OU APPLAL

The Wife secks reversal of the Judgment of the lower
court as to the disposition oI the retirement funds, a mo:-
equitable decree as to the amount of alimony awarded to tie
Wife together with a more eqguitable distribution of ti=
marital estate and an award of attorney fees for the Wife,

STATEMENT OF FACTS

The Wife and Doctor were intermarried on April 14,
1950. (R. 1). At the time oI the hearing before the lower
court, the Wife and Doctor had been intermarried :[.or
thirty-one and one-half (31%) years. (T. 167) Both of tno
parties were fifty-five (55) vyears of age, (R. 104), with |
the Wife being a homemaker, and the Doctor being a partnos
in the Ogden Clinic as a practicing medical doctor. (R. 55).
The Wife worked for an eight (8) year period commencing wit®
the Doctor's four years at medical school and during the
Doctor's four years of Interning and Residency. (T. 174) Tu
Doctor contributed what he earned as an Interne and what

Gy

earned 1in Residency, with salary on his interns=hip

Ro3
[§8}
~)
[e9]
&
T

$32.00 a month and durirng his Pesidency

(T. 176) The Wife terminated emplorront in 1958 at the £



Ll aboptron o thelr first child. (T. 176) The Wife has

source of incume other than from an award of alimony. (R.

The Wife filed an action in divorce, even though she
did nct desire to terminate the marriage, on the basis of
the Doctor's reguest for termination of the marriage in
that he had become involved with another woman, (T. 169) and
the Findings of Fact and Conclusions of Law reaffirm the
allegation and 1s the basils for the award of the Decree of
Divorce to the Wife only. (T. 169)

The Doctor's retirement 1s one hundred percent (100%)
vested {T. 242), and the amount of the profit-sharing plan
o? the Doctor as of December 31, 1981, the profits set forth
:er the Doctor 1in his retirement plan is in the sum of
$101,28%.25, which over the previous year evidences an
ircrease in value for the year 1981 of 18.4% in growth of
tiie Doctor's retivement fund for the year 1981 over the year
of 1980. (T. 374) The opinion of the Certified Public
Account was to the effect that there would be a like in-
crease of 18.4% (T.374) for 1982 and would make the value of
the retirement fund of the Docter at the end of 1982 at
SLLOU021.00 (T.375).

Tre porrin-svarlang olan 1s that of the Ogden Clinic, a

Urah Corporation, as set forth in wife's exhibit No. 15,



provides for Corporate contributicn to the fund ol .ot
than fifteen percent {15%), except for carry oOvVer cant. i .
tions permitted under the Internal Revenue Code of 1954, ar.
specifically provides "all company contributions of this
plan shall be payable solely from the company profits,
either current or accumulated" (Pl. Exhibit 15). It further
provides that an employee may make an addition to the
retirement fund, as of the employee's own discretion.

The Doctor's retirement is one hundred percent (100%)
vested in the amounts set aside for his retirement fund as
of the date he chooses retirement, (T. 242) and the retire-
ment age is sixty-five (65), but the Doctor may continue tc
to remain as an employee, for purposes of additional in-
creases in the profit-sharing plan, after the age of six-
ty-five (65), at the approval of the Board of Directors
(Section 6.01 Article 6 Pl. Exhibit 15). A further pro-
vision is made in that, "should a member become permanently
disabled so he can not perform his usual functions with the
company, or other type of work for the company suitable to
his abilities, termination c¢f employment because oI such
disability shall constitute retirement. The interest of am
member who retires because of disability, as providea ..
this section 6.02, shall be fully vested rcgardless of !

length of service performed prior to such retirement.'




(rrricle 6 Secticn €.02 Pl. Exhibit 15)

The Doctor upon retirement would receive as an addi-
tional retlirement, over whatever the funds show as his
accumulated retirement funds, four months of average earn-
ings, which if computed as of the time of trial, considering
three months of 1980, and twelve (12) months of 1981 and
nine (9) months of 1982, would provide to the Doctor an

additional retirement cash fund in the amount of $25,196.00

The Ogden Clinic is the professional corporation of
which the Doctor is an equal owner, along with other doctors
in said corporation, and receives the monies paid by pa-
tients, and also leases the building and equipment for the
operation of the business of the Clinic, and is the employer
as recferenced in Pl. Exhibit 15 which 1is the retirement
profit pension plan. (T. 409-410)

The Ogden Investment Company 1is a general partnership
with the same physicians that are share holders in the
professional corporation as its members, and owns all of the
real property, the eguipment, and is a rental and leasing
vchicle for the coperation of the professional corporation.
Tt also owns the land immediately under the Ogden Clinic's
burlding, the building itself, and the parking lot, with the

Goden  Clinic Corporation leasing from the Ogden Clinic



Investment Company the cperational builldiag ard 1ts o
ment. (T 410)

The 0ld Post Road development partnership is a gener.
partnership, of which the Docteur is a partner therein. --
owns the property of 1ts previcus clinic, which has bece-
sold. (T 253) The Doctor holds a note payable to him at ay:
seventy (70) which will have a value for distribution to hir
in the amount of $34,650.00 which will be paid to the Docteor
at age seventy (70).

The valuation of the property owned by Ogden Clini:
Investment company, the general partnership, shows the valu-
of a building and prcmises known as the Carriage House,
adjacent to the Ogden Clinic, and the other properties
contiguous thereto. (T. 318) The Carriage Housce buildinc
and land are valued at $630,000.00 (T. 318), the other
vacant land adjacent to the clinic is valued at $360,000.00,
(T. 319) and the Ogden Clinic building and land it utilizes
is valued at $2,300,000.00 (T. 319). These values wecr
developed by the appraiser and are used by the Ogden Clinis
Investment Company as the basis of 1its financial statcrents
and position. (T.250) The purpose of the existence oo L
Ogden Clinic Investment Company is to own and hold an
possession the assets used in the opceration of thz O

Clinic Professional Corporation and 15 basically a ft.



clier for the doctors who are the partners in the general
cartrership (T, 251)
ARGUMENT
POINT I.
THE COURT FAILED TO TAKE INTO CONSIDERATION
ALL PERTINENT CIRCUMSTANCES AND ALL ASSETS
OF THE MARITAL ESTATE.

The Court in its Memorandum Decision denied to the Wife
0of thirty-ore and one-half (31 %) years the right to contin-
ue to reside 1n the home, and ordered that the home be sold
and the proceeds divided between the Wife and the Doctor.
(R. 97) It awarded the Wife $1,200.00 a month alimony, to
Lo reduced to $600.00 upon retirement of the Doctor, award-
ing to the Doctor all of his medical assets, and all of his
retirement fund, including his interest in the Ogden Clinic
Corporation and the Ogden Clinic Investment partnership, (R.
99) providing that in the event of the previous demise of
the Doctor, that the Wife shall have a claim for $50,000.00
te¢ last her for the remainder of her life as a settlement in
[ull of any alimony rights which she may have. (R.100) The
Court further stated that the Doctor may select the method
oY securing the wife's claim through the alternatives of the
S case, whioh would kbest fit his tex position. (T.100)

In distributing the $34,600.00 of proceeds which would

bhe pavable to the Doctor at age seventy (70), the Court



awarded one-third of the proceeds to thoe worro arel bu=
of the proceeds to the Doctor. (T.99)

The Court awarded each ot the parties other items
personal property, including a division of the furnituve

the tarm equipment, (R. 98-99) and upon awarding one-hal?f ;:
a money market <certificate with E. F. Hutton worr,
$4,000.00, the Court awarded the Wife one-half, adV181m
that she may use same to pay her attorney fees as no award
will be made for same. Upon the entrvy of appearance ¢f
co-counsel (R. 113-114) the writer did subsequently make =
motion for new trial and for reconsideration of the Memovar-
dum Decision, and modification of the Memorandum Decision o

the Ccurt, citing to the Court the Utah Supreme Court':

ruling in Woodward v. Woodward, 656 P.2d 431 {(Nov. 4, 1982).

The basis of the previous finding of the Court in the
Dogu case was that the Doctor's retirement gross amount wa:
not xnown, and that there being speculation as to the exact
amount of said retirement justified a denial of particige-
tion in retirement funds and pointed out to the Courr thur
in the Dogu v. Dogu case, 656 P. 2d., the distribution ol
retirement funds, when the court finds that the fund's
values are not easiiy ascertainaple, 1s no longer valic
that in the Woodward case, Supra, the Court rocognized i

spouse's prospective right to recelve monies as an eguifal.



1

arltodl o anterest, and that the Court in the Voodward deci-
<1on o cxpanded the scope of the divorce court's consideration
of retrirement and pension funds to apply to those funds
whese value can not be ascertained at the time of the
divorce proceeding.

In the instant case the lower court's basis of a
non-award of any retirement funds of the actual retirement
monies of the Doctor to the Wife was based upon the allega-
tion by the lower court, wherein the court stated:,

"It is my intent in awarding to the defendant
(Doctor) his medical assets and retirement assets
that alimony shall be paid therefrom and that the
plaintiff (Wwife) shall have a claim thereon as
against the defendant estate if he should prede-
cease her" (R. 99-100)

The lower court failed to distinguish between property
and support obligations, and did not take into consid-
cration:

1. The eight (8) years during which the Wife worked to
allow her Husband to obtain his medical degree and to

support him during the period of his Internship and Residen-

cv for a period of eight (8) years, during which time the

e deprived hercelf of any contipuing education, and the

Frenitee T e i desiyad, of not being just a house-—

[}

The assistance given by a dutiful Wife in providing



a home for the Doctor and thoe care, comtont 1
obligations which she performed during her thirty-one |
one-half (31 %) years of marriage.

3. The continuing substantial earning position or t;-
Doctor with a current income at the time of the divorce
$70,000.00 to $80,000.00 annually.

4. Benefit to the Doctor of a $100,000.00 life insur-
ance policy, all paid for by the Clinic (T. 272), the lur
sum fund, in the present amount of $25,196.00, payablc
the Doctor if he should retire, which is in additicon to hu
accumulated retirement fund (T. 377); security of th
position of the Doctor, who has becen with the Ogden Clinu
since July of 1960 (T.519) and who 1is the incoming preside:n
of the Ugden Clinic Professicnal Corworation for the follew
ing year {T. 519); the fact the Doctor's vested retiremen
fund, as of December 31, 1981 is $101,285.25 and shows
18.4% increase over the prior year (T. 241, T. 374) and th:
it 1s the intent of the administrator of the retirement fun
to add 15% annually to the growth of the fund (T. 242).

5. The fact that the Clinic provides to the Doctor .
health insurance program of Blue Crocs and Blue Shisl:
together with a supplemental long term Jdisabiiiecy po.-
wilith Prairie States Insurance Ccmpany which provides

benefit of $1,300.00 pc¢r month for short term disabilit



s oprovides through Mutual Benefit Life long term disabil-
ir which would nake disability benefit payments to the
Doctor of $3,275.00 a month (T. 253).

This court 1in its determination in Dogu v. Dogu, Supra,
rejected the lower court's finding that the court had
irplicitly divided the retirement funds when it stipulated
that the husband should continue to pay alimony upon his
retirement, the Court having awarded to the husband the
entire retirement fund.

The court in the instant matter made a determination,
that it could not specifically determine the amount of the
retirement fund, and that the court would give all of the
retirement fund to the Doctor to insure payment of alimony
to the Witfe.

This court determined in the Dogu case that if the
Decree had been drawn so the retirement funds could be used
to assure the payment of al-mony in the event the husband
died, that the lower court's decree would have been within
the discretion of the court, but determined that in-as-much
2s 1t was not so stated in the Dogu case, that this court
racated and remanded that part of the judgment.,

I rhe 1nstant mattel be-ore the court, 1t 1s even more
vilensive, 1n that the C(Clinic was paying for a 1life

insurance policv on the Doctor in the amount of $100,000.00



which is in acdition to his vested resicoment  ru
decree provided that the Wife wonld only roceive the oo
$50,000.00 upon the Doctor's death, and in effect hnld:-
that the retivement was not a marital asset, but waz t--
sole property of the Doctor.

It is submitted to the Court that this court reverses

the findings of Bennett v. Bennctt 656 P.zd 432, ané

broadened the base of Dogu v. Dogu, Supra, in holding in the
Woodward case, Supra that the existence of contingerncie:
that precludes the division of the retirement funde, &t
avoiding the valuation problem, in holding that the duty o:
the trial court is to divide the marital property eguitabl-,
and that the retirement benefits are to be divided i
accordance with payments made at the time of distribution o
the retiring spouse.

If the fundamental legal principles enunciated by thiz

court in English v. English, 505 P.2d 409, (Utah 1977)

appcars to be effectuated in the instant matter, the pavront
to the Wife of $1,200.00 monthly for support, out o: ti
Doctour's current monthly income of $6,79%.00 (a rocont
paycheck as of approximately the time of traiai), (7. 219
to "provide support for the Wife as ncarly as e ol
the stancard of living she erjoycd during her marriladge,

is to prevent the Wife from becoming a public charge", to«

|
i

|
|



v Lrweer conrt's sense of equity for a Wife of thirty-one

cre-hall (31 %) vears, who has been tossed aside for a
new love cof the Doctor, is definitely not in the spirit of
the previous findings o©of this court and is all the more
1nequitable in that out of the $1,200.00 the Wife was
ordered to pay taxes, insurance, and to maintain the proper-
ty, until such time as the property would be sold.

This court in Pope v.Pope 589 P.2d. 752 (December 15,
1978) made a determination therein, where the parties had
been married for more than ten (10) years and had two (2)
children, and where the defendant attended college after the
marriage to the plaintiff, and obtained a Bachelor's Degree
1.1 Engineering and a Master Degree 1in Business Adminis-
tration. The plaintiff on the other hand terminated her
cducation to spend her time as a hcusewife and homemaker.
The ccurt in effect awarded to the Wife 65% of the marital
property and 35% to the husband. The husband on appeal to
this court contended there was an abuse in discretion and an
unsust and inequitable distribution of the assets, this
crurt upheld the lewer court in stating:

"~ has twe college degrees and several years
saprori oroy ir cuesating his business and thus has
a  reascnably  assured  future of  earnings  and
profits rrom the business activities. Plaintiff,

however had, has no college education and was
unemployed at time of trial. * * *"




This c¢ourt 1n the Popo case alro usheld i awar o
$1,500.00 as and for attorney fees for Lhe Wire ceven thooo
the pleading was only for $1,000.00.

In contrast to the 1nstant matter betore the court, trr
Doctor has a most substantial practice and most substantial
monthly income, together with vast holdings in the Corg:-
ration and the two General Partnerships, and not only d:4
the Wife devote eight (8) vears 1in assisting the Doctor t-
go through medical school, internship and Residency, but has
been married to the Doctor and been a homemaker for thir- |
ty-one and one-half (31 %} years, and as to fault, the mar- i
riage was destroyed by the extra-marital activities of tie
Doctor, demanding and nccessitating the filing by the Wife !

|
of a petition for divorce. L

The awarding to the Wife of $1,200.00 a month until th |
retirement of the Doctor, and then $600.00 a month, in order
to allow her to maintain her previous standard of 1livins:
which she helped forge for the Doctor, and the non-award .:
attorney fees was clearly not based upon the taking 1in:e
conslderation of the pertinent circumstances and assets
the marital estate.

In Englert v. FEnglert 576 P.2d. 1274 (I'ibruary

127¢8) this court held that the provisicons oi  the Ut

Statute 30-3-5 Utah Code Annotated, as Amended in 1957



Loh o smhaten:

"Wheno o decree of divorce is made the Court may
make  such orders in relation to the children,
property and parties, and the maintenance of the
parties and children, as may be eguitable."

This court 1n interpreting the statute held, that there
is no implication of, or hint of limitation in the stactute,
in that the court will take into consideration all of the
pertinent circumstances and stated:

"It is our opinion that the correct view under our
law 1s that this encompasses all of the assets of
every nature possessed by the parties, whenever
obtained and from whatever source derived; and
that this includes any such pension fund or
insurance. These should be given due consid-
eration along with all other assets, income and
earnings and the potential earning capacity of the
parties, in determining what is the most practi-
cal, Jjust and equitable way to serve the best
interest and welfare of the parties and their
children (Referring to Wilson v. Wilson 5 U.2d 79,
296 P.2a 977)"'

It is submitted to this court that the decision of the
lower court in the instant matter has not followed the
mandate of this court, considering that the Wife has been
unenployed and out of the work force, except for the first
elght (8) vears of the marriage of thirty-one and one-half
{4 ') years; has a right to maintain herself in the manner
vt e s iy Yoy for paat Hvz}r‘,t",'-—five (25) vears, and

undoubtedly not the party causative of the termination of

the marriage.



POTINT I1

AN EQUITABLE DISTRIBUTICH OF ThHE ASSETS CAW -
MADE ONLY BY AN AWARD TO THL WIFE OF THE PROSDPL..
TIVE EARMNINGS OF THL DOCTOR.

It is submitted to the court, that the circumstances i:
this case perfectly exemplifies the principle that the Wil
has a property interest, both legally and eguitably, in the
medical degree and business of the Doctor. It 1s abundantl
clear that the Wife substantially assisted the Doctor to t-
able to cbtain his medical degree and go through Internshic
and Residency, and that the Doctor's ability to earn fro
$70,000.00 to $80,000.00 a year or more, from the Docteor':
medical practice, 1s a direct and proximate result of the
support of the Wife in the education of the Doctor ana 1in
the total thirty-one and one-half (31 %) vyears service:
which she rendered to him socially, morally and physically,
and in the railsing énd nurturing of their two adoptci
children, was as fundamental to the marital partnership a:
the Doctor's practice of medicine.

It 1s submitted to the court that to deal with th:
matter before the court fully only by a divisicn of fiw

meager assets 2f real and nersonal nroTeras, 2 g

o

retirement rights and proprietary interest o the Douctor

the Ogden Clinic Corporation, the 0Ogden Ciinic Inveshtront



cowtonyand thee 0ld Post Road partnership, can not be
recolved by an award of $1,200.00 a month alimony.

It 1is submitted to the Court that the Doctor at fif-
ty-five (55) has found himself a new mate and as such will
continue to possess all of the proprietary interest which he
has in his medical business assets and in his profession,
including the substantial earning power which he has as a
medical Doctor, and leaving to the Wife at age fifty-five
(55), alimony which 1is to be terminated 1if she should
remarry, is hardly a proper tool for the restructuring of
the life of the Wife.

The Wife has no particular skills after having been
unemployed for some twenty-three and one-half (23 %) years
and if she should seek to restructure her life by marriage
she will forfeit, for the benefit of the Doctor, all of her
rights to any continued monthly support while the great
sacrifice which she made in assisting the Doctor through his
educational and development process as a Doctor, then the
Doctor's acquiring all of the property interests which he
has in his business shall be used by the Doctor for his own
rerscenal comfort and luxury and for that of his new spouse.

In Re marriage or Nichols, 60ev P.2d 1314, the Colorado

Conrt of Appeals, Division Three (December 6, 1979}, there

wa5 a marriage of twenty-five and one-half (25 %) years,



wherein the husband was a <dentist wibth o @ wocoe-siul (o
tice. Expert witnesses teutitied thot the husband's dent |
practice was worth between $29,000.00 and $31,000.00, whic
included the valuation of good will in the practice as o
intangible asset, the Court stated, that as 1long as
husband continues to practice the value of his professionez,
goocd will, generated by his skill, etffort and reputatior,
will continue to inhere in the practice after dissolutior,
even as it did during the marriage, in that the husband will
continue to reap the returns con the professional good will
associated with his dental practice. The court therecupecr
held that in a division of marital property the value ¢!
good will incidental to the husband's practice is an asset
acquired during the marriage and must be considered a:
marital property.

The court also held that the award of alimony whick
compelled the Wife to invade her separate property in order
to support herself was as a matter of law an abuse oI
discretion.

In Williams v. Williams 548 P. 2d. 794 Supreme Court o

Kansas (April 1976) the court held it is thc duty of £
court to take into account, upcn rendering  Jjuddgment i
divorce matter and in making its division and award:

1. The relative fault of the parties in deverminii-



e allveny award.,

Y
2. That the gravity of the parties transgression will
warrant a larger award.

3. That in addition to fault, in considering fixing
alimony other matters should be considered:

(a) The age of the parties.

(b) Their present and prospective earning capac-

ities.

(c) The length of the marriage.

(d) The property owned by the parties.

(e) The time, source and manner of acquisition of
property.

(f) The family ties and obligations.
{(g) The parties overall financial situation.
while the lower court is vested with wide discretion in
adjusting the financial obligations of the parties it is
submitted that discretion should be disturbed where there 1is
2 showlng of clear abuse.

In Colvert v. Colvert 569 P.2d 623, the Supreme Court

<7 Oklahoma (May 17, 1977), the wife was granted a Divorce
Ly reason of fault of the husband based on incompatibility

st erdered the division orf personal property and awarded

the wife alimony and child support. The husband who, at the

-]_9_



time of the bDivorce was six (A} months awa, from obtain
his MD Degree, while the wiive was the principle bread wing,
for the family while the hushand was in medical school. Tr
Court awarded alimony as a property division in the amour
of $35,000.00 payable in monthly installments on an increas-
ing scale, based upon the husband's earning capacity, bct
present and future.

The Court held in the Colvert case, that the famil:
unit made an investment not in the personal or real proper-
ty, but in the husband's professional education as a docter,
which effort was enhanced and made possible by the wil:
becoming the principle support for the family, through her
own education, profession and work.

The Oklahoma Court stated, that alimonyv is not limitec
to the value or amcunt of the husband's property. His
earning capacity, present and future is an element that nar
be conrfidered in fixing the amount.

In the instant matter before the court, the Cour:
stated that the retirement funds could not be ascertaineg
and that the business assets were essential to the pavmers
of alimonvy to the Wife, and the Court awarded &1, 00,
monthly to the Witfe out o:r the Doctor's pay which was b
last paydav $6,795.CC, and was ascertained ag belng botwes

$70,000.00 and $80,000.00 annualiy, the Court stating thit



11w hecessary to leave all of the business assets to the
Doctor so that the alimony to the Wife could be paid out of
the present business assets and income, the lower court
Jurther divided the note due and owing to the Doctor from
the sale of the old clinic, wherein the Court awarded only
one-third of the note to the Wife upon its future payment
and two-thirds to the Doctor.

In the marriage of Goldstein, 582 P.2d. 1343, 120 Ariz.

23, Supreme Court of Arizona (September 1978), the husband
appealed from the Decree of the lower Court challenging the
court's wvaluation of certain assets of the professional
corporation awarded to the husband in the decree. The court
evaiuated the worth of the corporation without deduction of
overhead expense from the amounts in the corporation's
acceounts receivable and in its checking account, and these
assets together with a pension and profit-sharing plan were
censidered by the court without reduction of any tax liabil-
itlcs, and considered in the award to the wirfe.
The Supreme Court of Arizona agreed with the lower
ceurt helding that the accounts receilvable were a valuable
ctowhich arose from the husband's efforts during the
(Crladge, and must be considered as an asset on the husbands
s1dde 0f  the ledger 1in apportioning the property of the

maryviage.,



The court held that there should b noe doduot
expenses 1in that the past overhead which generatod

assets would be reflected 1in the present value of

N

Corporation and to then subtract future overhead expense:

would amount in essence to a double deduction from the sare
assets. The court further held that in making an award of
the pension and profit-sharing plan, that the tax liabilit
should be considered, in that the +trial court 1is net
required to speculate or to consider a tax consequence i

the absence of proof that a taxable event has occurrss

during the marriage, or will occur in connection with ch:
division of the community property. The Arizona court di
take 1nto consideration the accounts receivable of ¢t
professional corporation, asg well as the pension and pro:-
it-sharing retirement rights of the husband, and all of the
assets as well as the considering of the present and pro-
spective incowme o©of the husband in making an award to tic
spouse.

In Kerr v. Kerr, 610 P.2d. 1380, Supreme Court ot Urta:

(April 1980), the lower court awarded a greater portiocn o
the marital property to the wife than to the husikar:
Awarding to the wife full cwnership of the home ana .
which waes valued in excess orf $102,000.00, together with F

v

household furniture and furnishings, which were stated U



a0 value ot additional $50,000.00, while the court
iwar-led to the hushand notes and contracts which he had
purchascd as investments in a development corporation.

The parties in the Kerr case, had been married for
chirty-one (31) vyears, and the wife worked and provided
substantlial financial support to the marriage. The defen-
dant attended dental school during the time that the wife
was the principal bread winner for the family, and the wife
had not been gainfully employed outside the home since the
pirth of their first child, and had kept and maintained the
home oi the parties and cared for their children. The issue
on appcal before the Utah Supreme Court was the equity of
the distribution of the assets.

This court in its upholding of the lower court found
that where the wife had not been gainfully employed outside
the home for nearly twenty-two (22) years, where the husband
had a well established profession netting him an excess of
$40,000.00 a year, and the husbands earnings and degree was
acquired due to the wife's willingness to work while the
husband attended schoel, that the award to the wife of a
greater portion ¢f the marital property than to the husband
was not an abuse ot discretion, 1ncluding the awarding or
atborney fees.

In Mori v. Meri, 603 p.2d., 85, 124 Ariz. 193 (November



5, 1979) the Supreme Court of ariucona bcolo fhor
receivable of a husbandi's provessi na!l Lav  coryprr
constituted marital assets and were to be included 1. - .
distribution of marital asscets between the husband and +«
wife. The court also upheld an award to the wife »-
$15,000.00 in attorney fees.

In Frishkoiff v. Frishkoff, 45 Or.P.App. 1033, 61C P,24.

871 (1980) the ccurt held that the contributions of the
spouse as a homemaker shall be considered as a contributic:
to the acgquisition of marital assets.
CONCLUSION

It is submitted to this Honorable Court that the awar:
by the Court to the Doctor of all of his interest in the
Prorfessional Corporation, and the two Profession Partno:-
ships, together will all of his retirement, profit-sharins
funds and lunp sum wage separation benefit, which will bs
paid to the Doctor at time of his retirement; the award <:
two-thirds of a promlssory note payable to the Doctor at ac.
seventy (70), worth $34,000.00 with onlv one-third to the
Wife; the forcing of the sale of the home and division o
all of the non-professional and private assets of the Wil
and Doctor reiating to thc home, the iturniture and 700
items ©f perscnal property; an  award of one-half of

$4,000.00 B.F. Hutton certificate supjposedly divading up o



o that the Wife could have moncy for attorney fees

rotead of directing the Doctor to pay the Wife's attorney's
tve, based upon the thirty-cne and one-half (31 %) years of
Larriage, and the fact that the Wife has been out of the
labor market for more than twenty-three (23) years, with no
particular skill for future earnings; the failure to award
to the Wife any part of the substantial and vested retire-
ment plan of the Doctor, upon the basis that even though the
boctor hes a well established practice, that his last
runthly paycheck at time of trial was in the amount of
$6,700.00, the award to the Wife of $1,200.00 monthly from
which what is to be subtracted, taxes, insurance and mainte-
nance of the hecme until scld, constitutes an abuse of dis-
crcticn. The business of the Doctor should be considered as
a marital assct made possible and developed during the thir-
tv-one and one-half (31 %) year marriage to the Wife, as

well as by the Wite's employment for eight (8) vears while

the Doector was acquiring his degree, and is the basis for
the carnlng power which the Doctor now has presently and
proevpectively. The Wife 1s entitled to a substantial
“wnersiilp in the business, its coed will and accounts
LOCL AL, ana 1P not given outrlght, a reasonable percent-

1je of the future earnings to be derived from the medical

Lusincss of  the Doctor, shcould be at least a reasonable



consideration Of the ascets present Iy and prospectyvely,
a division of the assets in such o manner that where t+o
party at fault may remarry and not losc any of the benefi:-
of all of the vast assets and future earning power which !
has, while the Wife 1if she should in the future decide «-
remarry, would forfeit to the Doctor, for the benefit o
himself and his future spouse, all of the benefits of tl
present and prospective assets of the medical practice ¢:

the party who is at fault and causative of the divoree,

This court should reverse the decree of the lower court a:

to the division of all of the asscts and remand 1t far
further hearing as to the division of assets together wi:.
thc mancdate of this Court as to what the lower court shoui:
consider in regards to sane. o

RESPECTFULLY SUBMITTED this __4{17 day of December,
1983.

VT.AHOS, PERKINS & SHARP

.
D LTS
By, 7 - R
PLTE . VLAHOS, qu.
Legal Forum Building
2447 Kiesel Avenue
Ogden, Utah %4401




CERTIT'TCATE OF MAILING

I HERLBY CERTIFY that on this 4 day of December,
1983, I mailed a true and correct copy of the above and
foregoing Appellant's Brief, by placing same in the United
States Mail, postage prepaid and addressed to the following:

Mr. C. Gerald Parker

2610 Washington Boulevard

P.O. Box 107

Ogden, Utah 84402

(Attorney for Defendant and Respondent)
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