Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (1965 -)

1984

Theodore Hodges v. Western Piling & Sheet
Company, State Insurance Fund And Second
Injury Fund : Brief of Respondents

Follow this and additional works at: https://digitalcommons.Jaw.byu.edu/uofu_sc2

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.James R. Black; Attorney for Respondents Western Piling and
Sheet Company and State Insurance Fund

Recommended Citation

Brief of Respondent, Hodges v. Western Piling & Sheet Co., No. 19248 (1984).
https://digitalcommons.law.byu.edu/uofu_sc2/4165

This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme

Court Briefs (1965 -) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F4165&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F4165&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F4165&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2/4165?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F4165&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

THLODORE J. HODGLS,
Praintitf{/Appellant,

Vs,

WESTERN PILING & SIEET

COMPANY, STATE INSURAMNCE

FUND and SZCOUD IMJURY FUND,

Defendants/Respondents.

Suprene Court llo. 19248

BRIEF OF RESPOMNDENTS

James R. Black

BLACK & HMOORE

261 East 300 South, #300
Salt Lake City, Utah 84111
Attorney for Respondents
Jestern Pi1ling and Sheet
Company and State Insurance
Fund

Roger D. Sandack

GIAUQUE & WILLIAMS

500 Kearns Building

Salt Lake City, Utah 84101
Attorney for Appellant

Frank V. tlelson

Assistant Attorney General
Attorney for State Industrial
Commission

236 State Capitol Building
Salt Lake City, Utan 84114

Gilbert !lartinez, Administrator
Second Injury Fund

160 East 300 South

Sait Lake City, Utah 84111



PAGE
NATURE OF THE CASE ... ievieesnsencosossvesonsnssssnnes 1
DISPOSITION OF THE CASE .tivveeasassoscncsstsscacssnnaosns 1
RELIEF SOUGHT ON APPEAL +.vtvvvvoceccsesssnsassanananes 1
FAC S 4t eeeeeetevovseesoensesnsosesesasssnsssnsnasssnsns 2
ARGUHEMNT
POINT I

APPELLANT'S WEEKLY COMPENSATION BENEFIT

RATE WAS CORRECTLY CALCULATED IN THE

FINAL ORDER OF THE INDUSTRIAL COMMISSION

BECAUSE OF PETITIONER'S TESTIMONY THAT HE

ONLY INTENDED TO EARN THE MAXIMUM ALLOWABLE

BEFORE SOCIAL SECURITY OFFSETS.eeecscosescoes 7

BLE QF STELNDS

POINT II

APPELLANT IS NOT ENTITLED TO AN AWARD

OF PERMANENT TOTAL DISABILITY BENEFITS,

BECAUSE APPELLANT BECAIE TOTALLY DISABLED

ONLY FROM A PHYSICAL IMPAIRMENT AS A RESULT

OF A NON-INDUSTRIAL ARTHRITIC COWNDITION WHICH
BECAME MUCH WORSE AFTER THE INDUSTRIAL
ACCIDENT BUT WAS NOT CAUSED, AGGRAVATED

OR CONTRIBUTED TO BY THE INDUSTRIAL ACCIDENT. 1

POINT I

THE ADMINISTRATIVE LAW JUDGE DID NOT ACT
ARBITRARILY AND CAPRICIOQUSLY AND DID CONSIDER
THE EFFECT, IF ANY, THE APPELANT'S ARTHRITIC
CONDITION HAD Iil RELATIONSHIP TO THE ISSUE

OF PERMANENT TOTAL DISABILITY AND APPROPRIATELY
JEIGHED THE SUBSTANTIVE EVIDENCE PRESENTED...

CONCLUSION. s e evcesoesesvsvensoasessossoesssssasnsosnsoss

APPENDIX I tuiveveeeoeecososcensosasosnoscessnsssssnosanacs

3

17

19

21



TED SAG

laa ML B 1] o
622 P.2d 790 (Utah, 1981)........ e e 15,17
. I B s, Inc
Utah, 604, P.2d 937 (1979)...... et e, 12
Utah, 626 P.2d 495 (1981)...... et e 12,14
. " .
Utah, 631 P.2d 888, 890 (1981)...... P
" ustr] . ,
Utah, 217 P. 974 (1923).uuvevecnnanss e Ceerseesees 11,12
i i = i 2 S
Conmission of Utah,
81 Utah 363, 18 P.2d 295 (1933) iuuuereenennvonnns eeses 11,12

< : St

Northwest Carriers., Inc, v, Industrial Copmission,
Utah, 639 P.2d 138 (1981), note 3 at 140....00veueevees 15

3 2} 1
EiﬁﬁIﬁéigEEg2Eﬁi5E%lg%iﬁ%ﬁﬁgfg%Tiﬁﬁlg?g3£§7ng1934).... 11,12
Texas Emplover's Insurance Association v. C.,A, Mclighop,

509 S.W. 2d 665 (Texas, 1974) ceeeeerenserossrocansnnnes 12
TATUTE TLD

Utah Code Ann. Section 35-1-67, (1953 as amended)....... 6

Utah Code Ann, Section 35-1-75{(]1) ,ceeerecerecescnocncses B,10
Utah Code Ann. Section 35-1-75(3),.cc0eterercenncncessas 10,13,19

Utah Code Ann., S5ection 35-1-77,.viteceeseovcsesoensennee 18

11



IN THE SUPRENE COURT

OF THE STATE OF UTAH

THEODORE J. HODGES,
Plaintiff/Appellant, : Supreme Court tlo, 19248
vS.
WESTERN PILING & SHEET
COMPANY, STATE INSURANCE
FUND and SECOND INJURY FUND,

Defendants/Respondents.

BRIEF OF RESPONDENTS

NATURE OF THE CASE
This is a review of a final order of the Industrial
Commission of Utah that awarded appellant benefits under Utah's
worker compensation laws.
DISPOSITION OF THE CASE
The Industrial Commission of Utah affirmed the Adminis-
trative Law Judge's Supplemental Order, which reversed a previous
order awarding permanent total disapility benefits to appellant,.
The Supplemental Order also reduced appellant's weekly benefits
from those awarded in the previous order after a recalculation
of appellant's weekly wages at the time of his industrial accident.
RELIEF SOUGHT ON APPEAL
Respondent's request that the Utah Supreme Court reaffirm

the final order of the Industrial Commission of Utah.



EACTS

Appellant, Theodore J. Hodges, had been a pile outt
welder for ‘jestern Piling & Sheet Company for some eight to ten
years, (R, 23) On February 23, 1981, he was injured on thc
job when a length of heavy pipe he was helping to load struch
him in the right upper arm. (R, 1,2,11,13,17,25-26)

Mr. Hodges was 68 at the time of the accident,. He
had begun receiving Social Security retirement benefits at age
65, but he had continued to work off and on for Western Piling.
At the time of his accident in February, 1981, Hodges was working
approximately 40 hours per week. (R, 17,24) But he was aware
that his Social Security benefits might be reduced if he earned
over a certain amount per annum. (R, 42)

Mr. Hodges consulted his chiropractor, Dr, Bruce Egbert,
the day after the accident, After one or two visits for "adjustments"”
to his back and shoulders, Hodges was referred to Gordon R. Kimball,
M.D. (R. 2, 13, 30-31)

Dr. Kimball first saw Mr. Hodges on March 2, 1981,
he diagnosed Hodges' injury as ". . . a severe contusion to the
right arm and shoulder with a partial tear of the bicep muscle;
« « « «" He also noted a large amount of swelling in Hodges'
right arm and shoulder. (R, 11-12, 31, 76) 1In a letter, Dr, Kimball
concluded that it was reasonable to give Mr. Hodges a permanent
partial disability rating of 20% impairment to the whole arm

as of June 23, 1981. (R, 77)

After the first one or two visits, Dr., Kimball treated



Mr. Hodges witnh rojectian . 7 xylocaine and cortisone, (R, 76,78)

Tolapowln g Lot e o0 4 su ou o irwe si33its, Dr. Ximball saw Hodges
again on Junc 1V, 19l cns Lound Hodoes then seriously incapacitated
with multiple artoralizas., (2, 74, 73) According to r. Hodges'

testimony, ne en eriencel oouy swelling and pain in his Jjoints.
flis weight went from 165 to 190 pounls. (R, 32) This condition
was so severe that Dr. Kimpall had Hodges admitted to the hospital
on June 19, 1981, and arranged for consultation from Paul Miner,
M.D. (R, 32-33, 76)

Dr. Miner diagnosed this condition of Hodges as "probaole
ostecarthritis" and treated Hodges with HMortrin. (R, 4) on
or about June 20, 1981, Hodges was released from the hospital
on a home program of local heat and medications. (R, 33) He
was readmitted shortly thereafter for further evaluation of his
joint complaints and fluid retention, under Dr. Miner's super-
vision. (R, 4)

Dr. Frank Dituri, M.D., a medical consultant hired
by the State Insurance Fund, interviewed and examined !r. Hodges
in the hospital sometime during his second stay in the later
part of July, 1981. (R, 43~45, 64-65) Dr. Dituri's diagnosis
was that Hodges' accident had caused "injury to the right upper
extremity which produced an ecchymosis and a tear of the body
of the biceps muscle." Dv. Dituri concluded further that HKodges'
flareup or osteocarthritis related to a pre-existing arthritic
condition and could pot "be attributed to the industrial injury

of February, 1981," por "to some allergy to cortisone that was



injected into [Hodges'] shoulders." (R, 67)

Dr. Miner continued seeing 11, Jodycs acter nls hospitals-
izations for apbout four nonths. Dr. "'iner tonen roforred o
patient to a Dr. Knibbe, an arthritis specialist. (R, 34)

Appellant Hodges timely filed his claim for worker's
compensation benefits (R, 1,71) and Application for Heariny (R,
17). On March 11, 1982, a hearing was held before the Industrial
Commission of Utah on Mr. Hodges' claims. Hodges was still under
Dr. Knibbe's care as of the date of the hearing, but there are
no reports from Dr. Knibbe in the record. (R, 33,45)

Dr. Rimball again saw Mr. Hodges on March 17, 1982,
and found that the arthritic condition had severly deteriorated.
In reviewing the case, Dr. Kimball concluded, however, that "fpe

. L ] ] ] ] ] industr Lo "

and that the industrial injury to the right upper arm only “"peces-

. i1 ] 0 1 di S iod i
four months . . . . " (R, 76-77) (Emphasis added)

At the conclusion of the March 11 hearing, Boyd G. Holbrook,
M.D., was appointed to head a medical panel to make an impartial
evaluation of the case. (R, 62, 72-74) Dr, Holbrook's report
concluded that, while Hodges was 100% impaired as a result of
his arthritis alone, "the Jiffuse severe arthritic problen had
its onset gsubsequent to the accident of Febryary 23, 1981 put
was in no way related to those events.” (R, 91) (Emphasis added)
The report stated further, "1t does not appear that the applicant

: i 1 3 . . {nd L2l




2Qf Llon wde wlawllize ! aooue gJupe 23, 1981 ., . . " (R, 91)
(Drchasia adae Tee opone awsl et percentages of impairment,
as foilows:

The total impalrment excluding tue generalized

arthritis 1s 35% permanent loss of oody fuaction,

26% permanent loss of body function pre-existing,

9%‘permanent loss of body function due to

injury to the right shoulder in this accident.

(R,91)

Dr. Holbrook reaffirmed these percentages of impairment
at a later hearing on August 5, 1982, (R,111) Dr. Holbrook
also pointed out at the hearing that, according to best medical
knowledge, Hodges' arthritic symptons could not have been brought
on either by his treatment or by the industrial injury itself.
(R, 113, 114-115)

On August 24, 1982, the Division of Rehabilitation
Services submitted a report concluding that Mr, Hodges was not
a good candidate for rehabilitation in view of his age and physical
impairment, (R, 99)

After receipt of the reports from Dr. Holbrook anad
the Division of Rehabilitation Services, the Administrative Law
Judge issued Findings of Fact, Conclusions of Law and Order on
September 22, 1982, The Administrative Law Judge found that
Mr. Hodges' overall permanent physical impairment attributable
to conditions exclusive of the generalized arthritis was 35%,
and he found 12% loss of bLody function specifically attributable
to the industrial injury because of impairment to Hodges' right
arm, (R, 101) However, the Administrative Law Judge also found:

. . . the applicant's impairment combined

5



with employment problems 1ncident to auge,

education, and experience, are suffircient

to render the appllcant vermanentiy and totai.y

disaoled irrespective of any consiicration

of n1s generalized arthricis. (&, 102)
Accordingly, the Administrative Law Judge awairlded !lodyes pernanin:
total disapbility benefits provided for under Utabh law. (2, 10

(Section 35-1-67 U.C.A.)

In due course, Western Piling & Sheeting, the Second
Injury Fund, and State Insurance Fund (defendants below, respondents
here) filed a Motion for Review on October 7, 1982, and supporting
memorandum on January 27, 1983, (R, 105-106, 120-133) The Adnin-
istrative Law Judge then issued a relatively lengthy Supplenental
Order on February 24, 1983. In this order, the Administrative
Law Judge revised his earlier holding, He found that the effects
of Hodges' industrial injury had stabilized as of June 23, 1981,
and that Hodges "was not at that time so severely impaired as
to be found permanently and totally disabled except as a result
of the subsequently developing arthritis which was unrelated
to the industrial injury . . . ." (R, 138)

The Administrative Law Judge also adjusted Hodges'
benefits after recomputing the wages he was earning at the time
of the industrial accident. Since Mr, Hodges had been working
only long enough each year to earn the maximum of $5,500.00 allowed
before his earnings would be offset against Social Security benefits,
the Administrative Law Judge adopted the amount of $106,00 ($5,500.00
divided by 52 weeks) as correctly representing Hodges' weekly

earnings. (R, 138-139) The Administrative Law Judge thus reversed



hie earlier tinding Lod e tien 0 cAacnings were $624,00 per week.

(R, 102, 138)

On Fevruary 3, 1933, appellant Hodges submitted an
Objection to Supplenental Order and Motion to Reconsider. (R,
142-147) The Second Injury Fund submitted a Reguest for Amended

Supplemental Order on March 9, 1983. (R, 148-149)

On May 17, 1983, the Industrial Commission of Utah
issued a Partial Granting of Motion for Review and Amended Order,
in which it amended the Supplemental Order of February 23, 1983,
in accordance with the Request of Second Injury Fund and reaffirmed
the remainder of the Supplemental Order. (R, 152-154)

Appellant Hodges submitted a Petition for Writ of Review
to the Utah Supreme Court on June 8, 1983, (R, 155-159) This
was granted, and Peitioner's Brief was submitted February 8,
1984.

Respondents now submit their brief in this matter.

ARGUMENT

ROINT [
APPELLANT'S WEEKLY COMPENSATION BENEFIT
RATE WAS CORRECTLY CALCULATED IN THE
FINAL ORDER OF THE INDUSTRIAL COMMISSION
BECAUSE OF PETITIONER'S TESTIMONY THAT HE
ONLY INTENDED TO EARN THE MAXIMUM ALLOWABLE
BEFORE SOCIAL SECURITY OFFSETS.

Under the first point in his brief, counsel for appellant
claims that the Industrial Commission was mistaken when it assumed
that Hodges could earn only up to $5,500.00 per year before suffering
an offset against his Social Security benefits. Counsel bases

his claim on the fact that Social Security law states that after

7



age 70, there is no offset against wages earned. (Appellant
Brief, 6-7)

Respondents are at a loss to see the relevance of this
line of argunent. #r. Hodges was 68 at the time of the accident,
Social Security law does, indeed, provide 1in part:

. an individual's excess earnings for

a tarable year shall be . . ., except that,

in determining an individual's excess earnings

for the taxable year in which he attains

age 70, there shall be excluded any earnings

of such individual for the month in which

he obtains such age and any subsequent month

e « « o 42 U,5.C, Section 403 (f)(3}).

But the relevant Utah Worker's Compensation Law provides in pertinent
part:

. . . the average wage of the injured employee

at _the time of the injury shall be taken

as the basis upon which to compute the weekly

compensation rate. . . . (Emphasis added)

Utah Code Ann. Section 35-1-75{(1), (1953 as amended).

The 1issue before the Commission, therefore, was to
determine Mr. Hodges average earnings at the time of his accident.
What Hodges might be allowed by Social Security to earn per year
at age 70 is irrelevant. This argument by appellant's counsel
is a red herring.

The best evidence in this case supports the findings
of the Administrative Law Judge in his Supplemental Order and
the Commission in its final order. At the time of his accident,
Mr. Hodges had been working and intended to continue working
for Western Piling only intermittently . . . working each year
only until he reached the earnings limit allowed by Social Security.
Counsel for appellant says that it is "sheer speculation" to

8



conclude tnat bodye s woold hoave earned only $5,500.00 out for
hie Injury. thppeilans "5 Biarsi (. 9)  But Hodges told Dr, Dituri
tnat for the past few yeourc (oefore the accident) he had been
working just enough to earn the maximum allowed under Social

Security. (R. 65) lodges testified similarly at the hearing

in this matter on March 11, 1982:

Q. Are you on Social Security?

A, Yes.

Q. How long have you been on Social Security?

A Oh. I was off on a disability with my Knee,

and I don't even know how long I was off.
Then I decided I was going to take a stab

at it, and go back to work. The Social
Security told me that I had a period of nine
mnonths that I could go back and try, and
see 1f I could do the work. That was prior
to being 65.

Q. I see.

A, So I went back to work. I took pain pills,
and I went to work for approximately two
years probably for Western Sheeting & Piling.
Then I decided to give it up after I was
65, and I went back on Social Security.

Q. On a normal retirement?
A. Yes.
Q. Now since you have been on Social Security,

you have continued to work? Is that correct?

A. Well, you're entitled to work--well, like
this year I can make $5,500.00 and stay on
50cial Security.

Q. So you worked just enough to --

A, I try to keep working, to keep in shape.
Because if you lay around, you're not going
to be worth a shit. So I try to keep working.
I was 1in good shape, and I tried to keep

9



working. I could use the money, Tho
about what 1t amounted to. (R. 41-42)

The real issue pefore this Court 13 hLow appellant':s
weekly compensation rate should be calculated, given the fact
that he intended to earn only up to §$5,500.00 per year, Utan
Code Ann. Section 35-1-75(1) provides a number of ways to compute
the weekly compensation rate, depending on how the enployees
wages are fixed. (See appendix I attached herecv; None of the
subsections, however, precisely fits appellant Hodges' situation.
Section 35-1-75(3) provides:

If none of the mnethods in subsection (1)
will fajrly determine the average weekly
wage in a particular case, the Commission
shall use such gther method as well, based
on the facts presented, fairly determine
the employee's average weekly wage. (Emphasis
added)

Pursuant to this subsection ([the Administrative Law
Judge mistakenly cites subsection (4)], the Administrative Law
Judge calculated Hodges benefits based on his intended maxinun
earnings of $5,500.00. The Administrative Law Judge reasoned
as follows:

.+ o 1t 1s extremely difficult to justify
an award of compensation for permanent partial
impairment based upon the state maximum because
52 weeks of benefits paid at the rate of
$153.00 per week would result in the payment
of $7,956.00 which is nearly $1,500.00 more
than the applicant would have earned had
he continued working and the accident had
never occurred, Consequently, it seens only
fair and reasonable to apply the provisions
of subparagraph 4 of Section 35-1~75 in deter-
mining the applicant's rate of compensation
for permanent partial impairment and limiting
such payments to the income lost thereby
or $106.00 per week ($5,500.00 divided by

10



50 e s i R, 138-139)
QUL Lo 3o L5 o rne julding princigal for the

Adrinlstrative Law Judue was

would pave wegn earped put for the accident. In the Supplemental

Order, the Administrative Law Judge states, "It must be ever
dorne 1in mind that the basic tneory of workmen's compensation
1s not damages but replacement of lost income.” (R, 128)

Counsel for appellant cites a number of cases to support
his contention that an injured employee's weekly wages should
be assumed to have continued indefinately but for the injury.
(Appellant's Brief, 7-8)

The first case cited, Millard Coupty v, Industrial
compission, Utah, 217 P, 974 (1923), simply holds that earnings
during employments previous to an industrial acc:dent are irrelevant
for purposes of computing benefits. Mallard County provides
no guidance for the present case, since the issue here is whether
intended future "leaves of aosence” are to be taken into account,

G h ;
of Utah, 81 Utan 363, 18 P.2d 295 1933), and Park Utah Consol,
Mines Company v. Industrial Commission of Utah, 84 Utah 481,
36 P.2d 979 (1934}, are cited for tne proposition that the statute
presumes that an injured employee's weekly wages would have continued
indefinitely out (¢t tne 1njur,. This 1s true as a general rule,
out 1t 18 oni, o teourptron; and evidence 1n the case at bar
simply refutes the presumption that Hodges' wages would have

continued 1ndefinitely throughout the year but for his injury.

11



Regarding the evidence in the 1instant case, 1t e

oe noted that Park Utalh Copngol, Jdipeg COompany Conlilrmns:
In the determining of facts, the conciucionn
of the Commission are like tne verd:ict of
a jury, and will not be interfered with by
this court when supported by some substantial
evidence., 36 P.2d at 982.

Contemporary Utah cases are to the same effect. Eptwistle Co, v,
Wilkins., Utah, 626 P.2d 495 (1981). Clark v, Interstate Homes,
Inc., Utah, 604, P.2d 937 (1979).

[The Supreme] Court's function in reviewing

Commission findings of fact 1s a strictly

limited one in which the gquestion 15 nhot

whether the court agrees with the Commission's

finding or whether they are supported by

the preponderance of evidence. Instead,

the reviewing court's inquiry is whether

the Commission's findings are “arbitrary

or capricious" or "wholly without cause"

. e . Only then should the Commission's

findings be displaced.

Monfredi, Utah, 631 P,2d 888, 890 (1981).

Furthermore, all three of the Utah cases cited by appel-
lant's counsel (Millard County, Morrisson-Merrill & Company,
and Park Utab Consol, Mines Company, supra,) have to do with
the construction of law that took effect in 1921 and was amended
in 1933. The present law, Section 35-1-75, was enacted in 1971
and repealed the laws of 1921, and of 1933, relating to the basis
for computing average weekly wages.

Counsel for appellant cites a Texas case whicn held
that a claimaint's intentionally limiting his earnings to protect
his Social Security is not relevant for purposes of determining
claimant's wage rate under Texas law. S ver's 1

Association v. C.A, McMahon, 509 S.W. 24 665 (Texas, 1974).
12



The case seeln Lo Lapport appellant's position; but it concerns

ChHe 1nte: ool i i rac Janyuaye about "an employee of
the same ol 0" i oo Texas statute, 509 S.W. 2d at 668. The
Utan stetute does not use cuch language at all; and, therefore,
the Texas case cannot provide guidance in the interpretation
of the Utah statute, dore 1mportantly, Texas law, of course,

1s not Utah law; and the task before this Court remains that
of determining whether the Industrial Commission used as the
trier of fact a method that would ", . . fairly determine . . . the
average weekly wage." Section 35-1-75(3) supra. Unless the Suprene
Court finds that the Commission was arbitrary and capricious
and that its method has no reasonable foundation in the evidence,
its decision on the compensation rate should be sustained.
POINT II

APPELLANT IS NOT ENTITLED TO AN AWARD

OF PERMANENT TOTAL DISABILITY BENEFITS,

BECAUSE APPELLANT BECAME TOTALLY DISABLED

ONLY FROM A PHYSICAL IMPAIRMENT AS A RESULT

OF A NON-INDUSTRIAL ARTHRITIC CONDITION WHICH

BECAME MUCH WORSE AFTER THE INDUSTRIAL

ACCIDENT BUT WAS NOT CAUSED, AGGRAVATED

OR CONTRIBUTED TO BY THE INDUSTRIAL ACCIDENT.

In Point II of appellant's brief, it is argued that

Mr. Hodges is entitled to permanent total disability benefits
based on 35% impalrment, Respondents dispute the claim that
Hodges is entitled to total disability benefits. Respondent's
position is that the effects of Mr. Hodges' industrial injury
stabilized as of June 23, 1981, and that he was not then so impaired
as to be found permanently and totally disabled, except as a

result of the subsequently developing arthritis which was unrelated

13



to the industrial injury.

The Administrative Law Judge agreed with trespondent.
and so found in his Supplemental Order. (R, 137-138) The Admini-
strative Law Judge based his finding on the fact that both appellant's
treating physician and the medical panel found the effects of
the industrial injury to have stabilized by June 23, 1981. (R,
138) Dr. Kimball thought a permanent partial rating of 20% impairment

r

of the arm was reasonable. (R, 77} Dr. Holbrook's medical panel
report maintained that, excluding the arthritis, Hodges had 35%
permanent partial impairment of the whole man, 26% of which was
attributable to pre-existing conditions and 9% of which was due
to the injury to his right shoulder in the industrial accident.
(R, 91)

In Entwistle Co. v, Wilkins, Utah, 626 P.2d 495 (1981),
this Court stated:

The extent and the duration of an employee's

disability are questions of fact to be determined

by the Conmnmission. We review the evidence

in the light most favorable to the Commission's

findings, and when there is substantial evidence

to support the facts as found by the Commission,

its order will not be disturbed. 626 P.2d

at 498; footnotes dropped.

Respondents submit that there is more than "substantial
evidence" in the fecord to support the findings of the Adninistrative
Lawv Judge and the Industrial Commission that Mr. Hodges is not
permanently and totally disabled as a result of the industrial
accident. Accordingly, the Supreme Court should affirm the fina!
order of the Commission in this regard.

Contrary to appellant's position, there is po medical
14



cvidence Ln foe ool Lo lodges was permanently and totally

LhaibalICd 4o a4 fesdodoor T tiduscrial injury. Counsel's
J: JUsent CeorL oo Cihan oanes' 35% povoical iagairment when

comoined wita nis aye, =ducazion and euperience, render him

permanently anl toctally Jd:isacied for any gainrful enployuent.l
Appellant's counsel ciltes a statement by tie Administrative Law

Judge in his original Findings of Fact, Conclusions of Law and
Order. (Appellant's Brief 10) In that statement, the Admin-
istrative Law Judge comnbined Hodges 35% physical impairment with
his age, education and experience and round Hodges to be permanently
and totally disanled. (R, 101-102) However, thne Administrative
Lawv Judge reputiated that statement as a mistake in his Supplemental
Order. (R, 137) In other words, the Administrative Law Judge
decided the evidence showed that Hodges could have returned to
work when the effects of his injury stabilized (on June 23, 1981)
but for his arthritis, which was unrelated and increased in severity
after the industrial injury but not as a result of the industrial
injury. The Administrative Law Judge corrected his findings
accordingly:

The Administrative Law Judge believes and

now finds that the [statement of medical

panel] really had reference to the extent

of the applicant's permanent physical impairment

which the panel concluded

removed him fiom the job market in and of

lvimpairment” and "aisability" are to be distinguished. Impairment
refers to the person's pnysical limitations. Disability refers
to the person's inability to engage in gainful enmployment--because
of age, education and experience, as well as physical impairment.
See: Northwest Carriers., Inc, v. Industrial Commission, Utah,
639 P.2d 138 (1981), note 3 at 140.

15



itself and that the reason for his inability

to continue working was due to the development

of the subsequent onset of his Severe arturit iz,

(R, 137) (Emphasis added)

Appellant's counsel also ciltes tne report of toe Jivasion
of Rehabilitation Services, which found Hodges "not a goo.i can.didate
for rehabilitation.” (R, 99) It is clear from tnhe report, aovevetr,
that the Division based its assessment of Mr. iHodges primarily
on the 100% physical impairment caused by his arthritis. The
Division did not undertake an assessment as to what Hodges' prospects
for rehabilitation might have been apart from his arthritic condit-
ion. Therefore, the report of the Division of Rehabilitation
Services does not support appellant's position. In his Supplenental
Order, the Administrative Law Judge explicitly makes note of
the Division's report before concluding that Hodges was not perman-
ently and totally disabled as a result of his industrial injury.
(R, 137)

Finally, counsel for appellant urges that the present
case 1is almost identical to Brundage v, IML Freiaht Inc,, 622
P.2d 790 (Utah, 1981), and that the Court should follow Brundage
in the present case. Respondents contend that Brupndage has no
particular relevance to the present case.

The cases are not comparable on the facts. In Brundage,
the plaintiff claimed permanent total disability resulting in
part from his industrial accident, as does appellant in the present
case. But the evidence was much different in Brundage. The
medical testimony was that the claimant could not stand or sit
for any prolonged period of time, that he was restricted in bending
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over, twisting and walkia,, anid that he should lift no more than

1% pounds. Mo tike toe present Cawe, tne claimant's condition
of permancnt cad total dicaoitlity on bpundage resulted from a
combination of his 1industrial injury and pre-existing impairments--

not from a combination of an industrial injury and lateyr, unrelated
arthritic symptons. Further, no evidence was presented to refute
plaintiff's claim of permanent and total impairment. By contrast,
there is substantial evidence in the present case that Mr. Hodges
would have been able to return to work, had he not subsequently
developed arthritic symptoms. Both the medical panel and ifr, Hodges'
treating physician would have released Hodges to his ususal work,
absent the arthritis.
POINT III

THE ADMINISTRATIVE LAW JUDGE DID NOT ACT

ARBITRARILY AND CAPRICIOUSLY AND DID CONSIDER

THE EFFECT, IF ANY, THE APPELLANT'S ARTHRITIC

CONDITION HAD IN RELATIONSHIP TO THE ISSUE

OF PERMANENT TOTAL DISABILITY AND APPROPRIATELY

WEIGHED THE SUBSTANTIVE EVIDENCE PRESENTED,

Under Point III of his brief, Counsel for the appellant
argues that Mr., Hodges had an arthritic condition prior to his
accident and that this should have been considered in determining
the amount of Mr., Hodges permanent partial disability.

The answer to this is that Hodges prior arthritic condition
was considered. Medical evidence did show that Mr. Hodges had
an arthritic condition prior to the industrial accident, but
the Administrative Law Judge did not find that this caused any
impairment or disability. (R, 136-137) There is sufficient
evidence in the record to support this finding, including Mr. Hodges'

17



own testimony that he was in good physical conlition prior o
the accident (R, 34) and the testimony 0l 2 CO-wWoLRel Cilail ..1. Joddjues
was plhysically very active sefore the accoacnt (9, 71} Parthecnore,

o

the medical oanel report eupressly tases account of v, Hodges!
arthritis in maxing 1ts assessoent OI previous lilmpalrments.,
For example, 1t states:

(4) The percentage of permanent physical

impairment attributable to previously existing

conditions has been identified from the record

as follows: 10% of the right upper extremity

due to arthritis and other factors. . . .(R,

91) (Emphasis added)

Counsel for appellant also charges that the Adninistrative
Law Judge was arbitrary in that, by changing his mind (in the
Supplemental Order), the Administrative Law Judge denied appellant
the opportunity to have additional hearings on the medical panel
report. Counsel complains that if he had known that Mr. Hodges'
35% impairment would not have been deemed sufficient to render
him totally disabled, counsel would have objected to the medical
panel report concerning its view of Mr, Hodges' arthritic condition,

All normal procedures were followed by the Commission.
Under Utah Code Ann.,, Section 35-1-77 (1953, as amended), a claimant
has 15 days after distribution of the medical panel report in
which to file objections with the Commission. It 1is incumbant
upon counsel to bring forward all legitimate objections at that
time -- not to sit back and second-guess the Administrative Law
Judge, waiting to bring forward objections at a later date only
if necessary. If there was any question about any part of the

medical panel report, then that question should have been raised.
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The panel's stotcwcoal conceynsng what was causing the continuing

Jrosauwrlity o andioroo v srponshy,. to tne i1ndustrial accident was
clear. IL .o . oo lear, then the burden was on the appellant
to object. 0T o naving owjected, the report becomes evidence

from which 2 tindiny can be based. Thus, the Administrative
Law Judge was certainly not arbitrary or capricious in issuing
his Supplemental Order.
CONCLUSION

The Supreme Court should affirm the final order of
the Utah Industrial Commission. Contrary to the arguments set
forth in the appellant's brief, there are no grounds for reversal.
First, the benefits for appellant were correctly calculated under
Section 35-1-75 (3) in a way that fairly determined his average
weekly wage. Second, the evidence in this case more than adequately
supports the findings of the Administrative Law Judge and the
Industrial Commission that appellant is entitled to disability
benefits based on a finding of 35% impairment with appropriate
apportionment between the State Insurance Fund and the Second
Injury Fund as ordered, and is not entitled to permanent total
disability benefits when the permanent total condition resulted
from a subsequent condition not caused by, aggravated by, or
related to the industrial injuries. It would have been reversible
error to have found otherwise, given the evidence before the
Commission. Third, appellants prior arthritic condition was
considered by the medical panel and the Administrative Law Judge.

The findings of the Industrial Commission were based
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upon competent, substantial evidence and therefoi1¢ wele not droiir.a
and capricious., This Court should sustain coe Industriar o rasion’,
Order.
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Biu~w of computation. 11

Eccept as other-
el theinjured emiplovee at the

venmipnte the ween,

the vear, the average

. ' ' [ R
: K v toee sy the month, the average
e v . . oted e 4!
. tre Leowages ane Naed by the week, that amount

Lot A J
; . ) 7o )
B e e Do ar e vgres are eed by the datethe weekly wage
bl BBt e b i e cbaly wage by the number of davs and frae-
ten oo e ot duricg whieh the empaoyee under a rontract of hire was

aofeang st the time aucidlent or woygad

WGtervened

o vorked if the aceident had nnt
In no cuse snall the dany wage be multiplied by less than three for
the purpose of determining the weeky waye

fer If at the time of the injury the wages are fixed by the hour, the average
weexly wapge shall he determined by mu.tiplying the hourly rate by the number
of hours the employee would have worred for the week 1l the accident had not
intervened Inono case shall the hourly wage be multiplied by less than 20 for the
purpose of determining the weekly wipe

tfr 1f at the tune of the inpuey the hourly wage has not heen fixed or cannot
be aseertained, the wage for the parpose of calenlating compensation shail he the
usual wage fur similar services where those services are rendered by paid employ-
s

g tl If at the time of the injury the wapes are hxed by the output of the
employee, the averapge weekly wage <hail be the wage most favorable to the
emplovee computed by dividing by thirteen the wages, not including overtime or
premium pan, of the vmplovee earned through that employer in the first, second,
third, or fourth prriod of thirteen consecutive calendar weeks 1n the 52 weeks
immediately preceding the injury

(21 U the emplozee has been employed by that employer less than thirteen cal-
enidar weeks immediately preceding tre ngury, fas average weekly wage shail he
computed as under sutsection (L) (g1 (11 oresumang the wages, not including over-
tme or premium pay, to be the wmennt he would hase carned had he boen so
employed for the full thirteen calendar weeks immediately preceding the injury and
had worked, when work was available to other employees, tn a similar occupation

13} If none of the methods in subsection (1) wiil fairly determine the average
weekly wage in a particular case, the commission shall use such other method as
will, based on the facts presented, fairly determine the employee’s average weekly
wage

(43 When the average weckly wage of the injured employee at the time of the
injury 1s determined as in this section provided. it shall he taken as the basis upon
which to compute the weenly compensation rate. After the weekly compensation
has been computed, 1t shall be rounded to the nearest dallar.

History: 1974, 335-1-75, eracted by
1971, ch 76, §10, L 1675, ch 101, §7, 1077
ch 156, 89

Compiler's Notes.

Tre 1470 amendment substitated “divided”
for “mult:phed” moaatel iy redesignated

the subscction paragraph beginning "If none
of the anthods * * " as subsec. (3); and
added subsee i

The 1977 umendment deleted “then be
counided to the ncarest dollar and shall”
after "t shall” 1n the Girst sentence of subsec.
11 and added the last sentence to subsec. (1}
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