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2.

LIST OF THE PARTIES
Appellant/Defendant is George Bryce Rappleye.

Appellee/Plaintiff is Marilyn Rappleye, now known as Marilyn Johnson.
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STATEMENT OF JURISDICTION

Pursuant to Utah Code Ann. § 78-2a-3(2)(j), and the Utah Const. Art. VIII, § 3,
this Court has jurisdiction over the present appeal.

STATEMENT OF THE ISSUES AND STANDARD OF REVIEW

Issue 1: Did the Trial Court properly rule that the concealment prong of the
common law discovery rule applied in this case in addition to the statutory discovery rule

contained in the Utah Fraudulent Transfer Act (Utah Code Ann. § 25-6-10(1))?

Standard of appellate review: Correction of error/clearly erroneous. The

applicability of statutes of limitations and the applicability of the discovery rule are
questions of law to be reviewed for correctness. Spears v. Warr, 44 P.3d 742, 753 (Utah
2002) (citations omitted). “However, the applicability of the statute of limitations and the
discovery rule also involves a subsidiary factual determination - - the point at which a
person reasonably should know that he or she has suffered a legal injury. This is a
question of fact. Accordingly, appellate courts review for correctness, incorporating a
clearly erroneous standard of rleview for the subsidiary factual determination of when
plaintiffs should have known of their alleged legal injuries.” Id. (citations omitted).
Whether the fraudulent concealment doctrine applies to a specific set of facts is a
question of fact reviewed under the clearly erroneous standard. Aurora Credit Serv. v.
Liberty West, 970 P.2d 1273, 1279 (Utah 1998)(citing Berenda v. Langford, 914 P.2d 45,

53 (Utah 1996) (“The application of this rule to any particular set of facts is necessarily a



matter left to trial courts and finders of fact.”)); Jensen v. IHC Hospitals, Inc., 944 P.2d
327, 334 (Utah 1997).
Issue 2: Did the Trial Court properly find that Plaintiff could not have

discovered the fraudulent transfer at issue herein until April, 2001?

Standard of Appellate Review:  Clearly erroneous. Spears v. Warr, 44 P.3d
742, 753 (Utah 2002) (“The point at which a person reasonably should know that he or
she has suffered a legal injury is a question of fact.”); Aurora Credit Services v. Liberty
West, 970 P.2d 1273, 1279 (Utah 1998) (What a reasonably person would have known or
done in specific circumstances is a question of fact).

Issue 3: Did the Trial Court have jurisdiction to attach the proceeds of the
Fidelity Investment account under the name of Hodges?

Standard of Appellate Review:  Correction of error. White v. Gary L.

Desselhorst, NP Ski Corp., 879 P.2d 1371, 1374 (Utah 1994).
Issue 4: Did the Trial Court properly determine Rappleye’s and Hodges’
interests in the proceeds from the sale of the Branson Property?

Standard of Appellate Review:  Clearly erroneous. State ex. rel. W.4., 63 P.3d

607, 611 (Utah 2002).



Issue 5: Did the Trial Court give full faith and credit to the Missouri
court’s Decree of Dissolution of Marriage which awarded Hodges $410,000.00 (which
amount included the proceeds from the sale of the Branson Property) and Rappleye
$506.00?

Standard of Appellate Review:  Correction of error. White v. Gary L.

Desselhorst, NP Ski Corp., 879 P.2d 1371, 1374 (Utah 1994).

Issue 6: Is Plaintiff’s constructive trust claim barred by the applicable statute
of limitations?

Standard of Appellate Review: Correction of error/clearly erroneous. The
applicability of statutes of limitations and the applicability of the discovery rule are
questions of law to be reviewed for correctness. Spears v. Warr, 44 P.3d 742, 753 (Utah
2002) (citations omitted). “However, the applicability of the statute of limitations and the
discovery rule also involves a subsidiary factual determination - - the point at which a
person reasonably should know that he or she has suffered a legal injury. Thisisa
question of fact. Accordingly, appellate courts review for correctness, incorporating a
clearly erroneous standard of review for the subsidiary factual determination of when
plaintiffs should have known of their alleged legal injuries.” Id. (citations omitted).

Whether the fraudulent concealment doctrine applies to a specific set of facts is a
question of fact reviewed under the clearly erroneous standard. Aurora Credit Serv. v.

Liberty West, 970 P.2d 1273, 1279 (Utah 1998) (citing Berenda v. Langford, 914 P.2d 45,



53 (Utah 1996) (“The application of this rule to any particular set of facts is necessarily a
matter left to trial courts and finders of fact.”)); Jensen v. IHC Hospitals, Inc., 944 P.2d

327, 334 (Utah 1997).

DETERMINATIVE STATUTORY OR OTHER PROVISIONS

The dispositive statutes and rules are attached hereto as Exhibit “A” to the
Appendix.

STATEMENT OF THE FACTS

1. On or around April 25, 1991, a Decree of Divorce (‘Original Decree of
Divorce”) was entered in the Fourth District Court, Wasatch County, between
Defendant/Appellant George Bryce Rappleye (“Rappleye”). (R at 156 - 158; 425,91.)
In May of 1991, Rappleye filed a Notice of Appeal and Plaintiff in response cross-
appealed. (R at 223; 230; 1425,92.)

2. On May 20, 1991, Rappleye married Linda Jean Hodges (“Hodges”).

(R at 1425,9 3; 1532.)

3. On October 19, 1992, Rappleye and Hodges, entered into a Real Estate
Purchase Contract with Edwin Michel and Duvall Investments, Inc. dba Michel’s Motor
Lodge to Purchase 33 acres of real property located in Branson, Missouri for $330,000.00

cash. (R at 1425, 9 6; 1451, pg. 47:2-3; 1530-1531) (see Appendix, Exhibit “B”).



4. On January 4, 1993, Rappleye and Hodges closed the Earnest Money
Sales Agreement to purchase real property and assets generally know as the Branson Lake
Resort (the “Branson Property’) in Branson, Missouri, for the purchase price of
$330,000.00, which was paid in cash. At closing, Rappleye executed the HUD settlement
statement. Rappleye and Hodges (under the name Linda Jean Rappleye) jointly took title
to the Branson Property by Warranty Deed as “husband and wife.” (R at 1425, § 7; 1451,
pg. 47:5-9; 1530-1531.) (see Appendix, Exhibit “C”.)

5. Rappleye paid approximately one-half of the purchase price of
$330,000.00 for the Branson Property using proceeds from the sale of certain Fidelity
Investment accounts in his name. (R at 1451, pg. 44:20 - 45:19.) In written wiring
instructions to Fidelity Investments, Rappleye and Hodges noted that they desired to
redeem the entire balances in their individual, separate accounts and specifically stated
“we are buying a resort and want the money transferred to close this week.” The wiring
instructions, executed by Rappleye and Hodges, indicated that Rappleye’s account #417-
570-736 should have a balance of “$144,000 plus™ and that Hodges’ account #417-601-
481 should have a balance of “$153,579.00 plus.” (R at 1451, pg. 44:20 - 45:19) (see
Appendix, Exhibit “D”).

6. In February, 1993, Rappleye and Hodges formed a general partnership
under the laws of the State of Missouri that did business as Branson Lake Resort

(“Branson Lake Resort”). Rappleye and Hodges each owned a one-half interest in



Branson Lake Resort. (R at 1451, pg. 44:20 - 45:19, 62:21 - 64:2; R at 1531.) (see
Appendix, Exhibit “E”).

7. On June 15, 1993, the Utah Court of Appeals ruled on the parties’
respective appeals and found that remand necessary for further findings on 1) the date of
valuation of certain investment accounts; and ii) on the propriety of awarding Plaintiff her
accounting costs. This Court further found that the evidence did not support award of the
entire proceeds from the sale of a certain hardware store to Rappleye. These issues were
remanded to the Fourth District Court to be retried. (R at 270.); See Rappleye v.
Rappleye, 855 P.2d 260 (Utah App. 1993).

8. On July 29, 1993, the Fourth District Court, Wasatch County, State of Utah
(“Trial Court”) scheduled a Pre-Trial Conference to be held on August 23, 1993. (R at
278.) Atthe Pre-Trail Conference, trial date for the issues on remand was set for
November 22, 1993. (R at 1529;)

9. Rappleye transferred his ownership in the Branson Property to Hodges by
executing a quit-claim deed on September 17, 1993, and filed such deed in the State of
Missouri, Taney County Recorder’s Office on September 29, 1993. (R at 1528.) (see
Appendix, Exhibit “F”.)

10. 6n October 7, 1993, Rappleye purportedly transferred real property known
Lot 8, Timpanogos Estates, Wasatch County, located in Midway, Utah (“Timpanogos

Property™), to his son, Robert Shane Rappleye, by quit claim deed. The quit claim deed,



however, was not signed in the presence of a notary public until October 27, 1993 and not
filed in the Wasatch County Recorder’s Office until October 28, 1993. (R at 356-357;
1528.)

11.  On October 18, 1993, just nine (9) days before Rappleye .xecuted the quit
claim deed for the Timpanogos Property in the presence of a notary public transferring
the Timpanogas Property to his son, Plaintiff, by and through her counsel of record, filed
a Motion for Pre-Judgment Writ of Attachment for any non-exempt real property and
personal property. (R at 284.)

12.  On October 28, 1993, twenty-one (21) days after Rappleye purportedly
transferred the Timpanogos Property to his son, and one (1) day after the quit claim deed
for the Timpanogos Property was signed in the presence of a Notary Public, Rappleye, by
and through his counsel of record, submitted an Objection to Plaintiff’s Motion for
Prejudgment Attachment (“Objection”) and Affidavit of Rappleye. (R at 306.)

13.  Rappleye’s Objection contained the following allegations:

During the appeal herein, Mr. Rappleye remarried and had to move to Missouri to

seek employment to maintain himself and his new family. In Missouri, Mr.

Rappleye is currently employed on an hourly basis which grosses less than

$1,000.00 per month and which provides significantly reduced hours during the

winter months. In order to adequately support himself and his family, Mr.

Rappleye has planned on and anticipated the necessity of the $18,000.00 property

payment to cover his living expenses and debts throughout the winter. Any court

order delaying or depriving Mr. Rappleye of this payment, even for a short period,
will work a grave hardship upon him in his present financial and employment

circumstances.

(R at 304.)



14.  On October 28, 1993, Rappleye submitted an Affidavit in support of the
Objection, subscribed and sworn to one (1) day before he executed the Quit Claim Deed

in the presence of a notary public, in which he testified:

1. I am the defendant in this action and have personal knowledge of the facts
herein.
2, I am owed a balloon payment of $18,000.00 on November 1, 1993, for the

sale of my property located in Heber City, Utah.

3. I need this money to pay off my debts and support myself.

4, I have a $4,000 stock loss debt.

5. I have a $6,000 legal fee debt (and rising).

6. I pay $350.00 per month to support my son on his LDS Church mission, of
which I have no income or savings, or convertible assets to meet this
obligation.

7. I currently reside in a resort community in Missouri where I do maintenance
type work in lieu of my housing expense.

8. I have no other employment at the present time.

9. We are presently in the off-season, which results in non-existent job

opportunities.

10.  Without the $18,000.00 lump payment owed to me, I will be unable to
provide for myself and unable to meet my financial obligations for the
immediate and foreseeable future.

(Emphasis added). (R at 288 - 289.)

15.  Rappleye concealed from the Trial Court and Plaintiff that he had
moved to Branson, Missouri, with the express purpose of purchasing the Branson
Property with his wife, Hodges, in February, 1993, with $330,000.00 cask, and that he
had transferred his interest therein to Hodges, a mere thirty-nine (39) days prior to
submission of the Objection and Affidavit, without receiving any consideration. (R at

288 -289;304.)

16.  After submitting the Objection and Affidavit in the Trial Court on October



28, 1993, Rappleye continued to conceal from the Trial Court and Plaintiff his ownership
interest in the Branson Property and Branson Lake Resort. For example, Stephen
Henroid, his counsel of record, represented to the Trial Court on October 29, 1993, in the
Pre-Judgment Writ of Attachment proceeding, that Rappleye had $250,000.00 in
securities accounts at the time of the original trial in 1991 and that he had subsequently
lost all of that $250,000.00 on the stock market, and was working for $5.00 per hour to
survive. (R at 258, pg. 8-9.)

17.  On October 29, 1993, the Trial Court entered a Prejudgment Writ of
Attachment after a hearing was held on the matter. During the hearing, Rappleye’s
counsel, Stephen Henroid, informed the Court that he had just learned earlier in the day
that Rappleye had apparently transferred the Timpanogas Property to another person.
Due to the transfer, both parties’ counsel requested a continuance of the trial date of
November 22, 1993, so the facts surrounding the transfer of the Timpanogas Property
could be discovered. A new trial date, March 23, 1994, was set. (R at 258, pg. 10, 16 -
17; R at 310; R at 410.)

18.  Also, on October 29, 1993, the same day the Prejudgment Writ of
Attachment was entered, Rappleye and Hodges filed for divorce in the Taney County

Court, State of Missouri. (R at 1451, pg. 58:24 - 59:15; R at 1525).



19.  On November 30, 1993, approximately one (1) month after they filed for
divorce in Taney County, State of Missouri, Rappleye and Hodges were sealed for time
and all eternity in ceremony held in a temple of the Church of Jesus Christ of Latter-Day
Saints, located in Dallas, Texas (“LDS Dallas Temple”). (R at 1451, pg. 58:24 - 59:15; R
at 1525.)

20.  On or around December 3, 1993, just three (3) days after being sealed in
the LDS Dallas Temple, Rappleye and Hodges, representing themselves pro se, entered
into and filed in the Circuit Court of Taney County, State of Missouri, a Marital
Settlement and Separation Agreement. (R at 1451, pg. 58:24 - 59:15; R at 1525).

21.  In the Marital Settlement and Separation Agreement executed and filed
on December 3, 1993, Rappleye and Hodges claimed that they had not acquired any
property during the course of their marriage despite the fact that they had purchased the
Branson Property as a married couple on January 4, 1993, and had formed the general
partnership kaown as Branson Lake Resort. (R at 1524; R at 1536 at Exhibit “5”.)

22.  Rappleye and Hodges also claimed in the Marital Settlement and
Separation Agreement that Rappleye had a prémarital worth of only $506.00. (R at 1536
at Exhibit “5”.)

23.  On December 23, 1993, Hodges, under the name “Linda Jean Rappleye”,
transferred the Branson Property to herself, as “Linda Hodges” by a Warranty Deed. (R at

1536, at Exhibit “7") (see Appendix, Exhibit “G”).
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24.  On or around January 6, 1994, Hodges’ and Rappleye’s Decree of
Dissolution of Marriage was entered in Taney County, Missouri. (R at 1536, at Exhibit
“6" )

25.  After the trial on remand held on March 23, 1994, the Trial Court awarded
Plaintiff a judgment against Rappleye, as part of the Decree and Judgment (“Decree and
Judgment”), in the amount of $216,011.47. As part of the Judgment of $216,011.47,
entered on October 19, 1994, Plaintiff was awarded one-half of the value of a certain
Timberline Hardware Store owned by the parties during their marriage. The Trial Court
found the value of the Timberline Hardware Store to be $364,877.95 and that Plaintiff’s
resulting interest would be $182,438.97. The Timberline Hardware Store was sold in
1988 and Rappleye had exclusive control over all the proceeds of the sale at all times. (R
at 706 - 710.)

26. At the trial on remand on March 23, 1994, Rappleye testified that he
spent part of the proceeds from the sale of the Timberline Hardware store on debts and
obligations from his marriage to Plaintiff and that he lost the remainder of the proceeds
on the stock market. Rappleye testified under oath that he had lost in excess of
$200,000.00 in the stock market in 1992 and 1993 and that he had no assets other than the
Timpanogos Property. (R at 1536, at Exhibit “C” at pages 51 - 55.)

27.  As part of the Decree and Judgment, the Trial Court also set aside and

11



voided Rappleye’s concealed transfer of the Timpanogos Property to his son and
specifically found that the transfer had been undertaken with the express intent to defraud
Plaintiff. (R at 706 - 710.)

28.  On May 4, 1994, Rappleye signed and submitted to the Fourth District
Court his Objections to the Plaintiff’s [Proposed] Findings of Fact and Conclusions of
Law (“Objections to Proposed Findings of Fact and Conclusions of Law”). Rappleye
claimed in the Objections to Proposed Findings of Fact and Conclusions of Law that he
had lost $242,000.00 in stock market losses. (R at 1451, p. 66 - 67; R at 1536, at Exhibit
“377)

29.  On October 11, 1994, Rappleye signed and submitted to the Fourth
District Court a Letter of Objection to Plaintiff’s Findings of Fact and Conclusion of Law
and Decree and Judgment (“Letter of Objection”). Rappleye stated in the Letter of
Objection that he had been “devastated by $237,000.000 in investment losses in 1992 and
1993 ... There are NO remaining assets for collectable judgment”. (Emphasis in
original). (R at 601 - 614; 1451, pg. 68:4 - 69:9.)

30.  On February 10, 1995, four (4) months after entry of the Decree and
Judgment, Rappleye filed a Voluntary Petition for Chapter 7 Bankruptcy in United States
Bankruptcy Court, Western District of Missouri, Southern Division (“Bankruptcy

Court”). (R at 1451, pg. 85:8-19; R at 1536, at Exhibit “40™.)

12



31.  Inthe Schedules and Statement of Financial Affairs also submitted to
the Bankruptcy Court on February 10, 1995, and signed by Rappleye under penalty of
perjury, Rappleye claimed assets in the amount of $356.17 consisting entirely of exempt
personal property. (R at 1451, pg. 84: 12-17; R at 1536, at Exhibit “40.)

32.  In the Statement of Financial Affairs, Rappleye claimed under penalty
of perjury that he had incurred stock losses for 1992 in the amount of $78,752.00 and
1993 in the amount of $150,131.00, for a total of $228,884. (R at 1451, pg. 91-92; R at
1536, at Exhibit “40”).

33.  After transferring his interest in the Branson Property to Hodges on
September 17, 1993, Rappleye continued to reside on the property and his living expenses
were covered by Hodges. (R at 287 - 289; R at 1451, pg. 137 - 138.)

34. On May 10, 1995, Hodges sold the Branson Property under the name of
“Linda Hodges” to Emery Smith for approximately $440,000.00. (R at 1521; R 1536, at
Exhibit “F”, pg. 20 - 21.)

35.  In or around May, 1995, Plaintiff filed a Complaint in the Bankruptcy
Court to determine the Dischargeability of the Debt. (R at 1521.)

36.  On February 1, 1996, at the trial held on Plaintiff’s Complaint to
Determine Dischargeability, Rappleye again testified under oath that he had lost all his

assets on the stock market. (R at 1451, pg. 97 - 102:12.)
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37.  The Bankruptcy Court, after conducting a two-day trial, issued its
Findings of Fact, Conclusions of Law and Memorandum Opinion (“Opinion”) on May
28, 1997. The Bankruptcy Court determined that Plaintiff’s claim was non-dischargeable.
(R at 1521, at Exhibit “41”; See Appendix, Exhibit “H”.)

38.  In the Opinion, the Bankruptcy Court, while ruling that the debt could
not be discharged, seriously called into question Rappleye’s credibility by reciting past
incidents of commercial fraud, forgery, and the fraudulent transfer of real estate. In the
Opinion, the Bankruptcy court further noted regarding Rappleye’s testimony at trial that
“he simply refused to believe judges have the right to distribute any of his assets to
Johnson [Plaintiff] because he knew that they were his own pre-marital property.
Rappleye claimed to be right and the judges were wrong. In effect, Rappleye claims to be
above the law and again it is consistent with some of his other actions such as conveying
assets.” (R at 1521, at Exhibit “41”’; See Appendix, Exhibit “H”.)

39.  The Bankruptcy Court specifically found that Rappleye kept trying to
take away Plaintiff’s judgment, “whether by court proceeding or by simply dissipating the
assets” and noted his position as being that “he is not going to be bound by any judge’s
determination.” (R at 1521, at Exhibit “41”; See Appendix, Exhibit “H”.)

49. Finally, the Bankruptcy Court found as follows:

Rappleye had a state of mind that was not good. He has some credibility

problems. But to try and go back and give him the benefit of the doubt, the court

notes that often defendants may very sincerely and subjectively believe that they
are correct, and it is extremely difficult to accept an adverse judgment. Rappleye
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certainly has a strong subjective belief that so far all of the four, five or six judges

who have looked at the case must be wrong because they do not agree with him.

All of the trial judges in Utah, the appellate judges or even an appellate panel, all

agree in finding against Rappleye. At some point, Rappleye must realize that,

especially where he has sought the services and protection of the court, that he is
bound by the judgment.
(R at 1521, at Exhibit “41”; See Appendix, Exhibit “H”.)

41.  Throughout the trial on remand and the bankruptcy proceedings, Hodges
and Rappleye resided together, concealed their divorce from their family, friends, church,
employers and represented themselves to the IRS as a married couple despite the fact that
they were divorced on January 6, 1994. (R at 1451, pg. 104:11 - 106:19.)

42. On May 21, 1997, Hodges purchased real property and a residence located
at 1015 South River Road #31, St. George, Utah (“St. George Property”) Utah, for
$94,000.00.

43.  Inor around June, 1998, Hodges and Rappleye met with attorney Kurt
A. Johnson (“Johnson”) to discuss a separate property trust, will, durable power of
attorney and medical power of attorney in order to, among other things, protect the
proceeds from the sale of the Branson Property from execution by Plaintiff. (R at 1451,
pg. 136: 7-15.)

44.  OnJune 15, 1998, Hodges executed the following documents prepared by

Johnson: The Linda Jean Hodges Separate Property Trust (“Trust”); Last Will and

Testament (““Will”); Springing Durable Power of Attorney (“SDPOA”); and a Durable
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Power of Attorney for Health Care Decisions (“DPOAHCD”). (R at 1451, pg. 104:11 -
106:19; R at 1536, at Exhibit “14” - “18".)

45. Rappleye is listed as the primary beneficiary and the successor trustee of
the Trust, which has the effect of giving him unfettered access to the trust estate since he
is the primary beneficiary of the Trust upon the death of Hodges and no accounting is
required to be made to the secondary beneficiaries, Rappleye’s and Hodges’ children. (R
at 1451, pg. 104:11 - 106:19; R at 1536, at Exhibit “14” - “18".)

In her Will, Hodges appointed Rappleye as her executor. Likewise, in her SDPOA,
Hodges appointed Rappleye as the attorney/agent in fact to manage all her assets in the
event of her incapacity. (R at 1451, pg. 104:11 - 106:19; R at 1536, at Exhibit “14” -
“18".)

46. Rappleye is currently living with Hodges in St. George, Utah in a residence
purchased with the proceeds from the sale of the Branson Property, but titled under
Hodges’ name, and has lived there since May, 1997, the date the property was purchased,
without payment of rent or other consideration. (R at 1451, pg. 104:11 - 106:19.)

47.  After purchasing the St. George Property in 1997, Rappleye and Hodges
continued to hold themselves out as a married couple to, or concealed their divorce from,

their families, friends, employers, IRS and their church. (R at 1451, pg. 104:11 - 106:19.)
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48.  Rappleye and Hodges, however, were not legally and lawfully married
from the date of their divorce on January 6, 1994, until September 12, 2001, just days
after they returned to the State of Utah from selling the motor vehicles in Las Vegas,
Veada, when they were questioned about their marital status by the Bishop of their ward
of the Church of Jesus Christ of Latter-Day Saints. (R at 1451, pg. 104:11 - 106:19.)
Rappleye and Hodges were remarried in Mesquite, Nevada, on September 12, 2001 at the
counsel of their Bishop. (R at 1451, pg. 104:11 - 106:19,)

49.  Due to Rappleye’s consistent and continual concealment and non-
disclosure to Plaintiff and the courts of his assets and business activities, Plaintiff did not
know about the existence of Rappleye and Hodges’ general partnership’s named Branson
Lake Resort, or that Rappleye had purchased the Branson Property until April, 2001. (R
at 1451, pg. 141.)

50.  Plaintiff also did not know of the existence of significant assets under
the name of Linda Jean Hodges, individually, or the Linda Jean Hodges Separate Property
Trust, as Trustee, until April, 2001, when she learned in April that the residence in which
Rappleye and Hodges were residing was titled under Hodges’ name, as Trustee for the
Separate Property Trust, and on September 26, 2001, when her counsel of record learned
during a supplemental proceeding that Hodges had a Fidelity Investment account with a

balance of more than $300,000.00. (R at 1451, pg. 141: R at 1511.)
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51.  After unsuccessful attempts to serve Rappleye and Hodges at their
residence in St. George, Utah in June and July, 2001, with the Motion and Order in
Supplemental Proceedings, Rappleye and Hodges were located at the Star Valley Resort,
in Star Valley, Wyoming (“Resort”).

52.  Also on or around July 3, 2001, after learning that someone was trying
to serve them with papers, Rappleye called the Fourth District Court to inquire about what
legal action was being taken by Plaintiff and at that time learned about the Motion and
Order for Supplemental Proceedings. (R at 1451, pg. 23:8-18, 122:7 - 20.)

53. On July 3, 2001, Rappleye and Hodges left Star Valley, Wyoming, and
eventually ended up in Las Vegas, Nevada. Rappleye and Hodges had in their possession
on July 5,2001, a 1985 Fleetwood Pac Motor Home (“Motor Home”), and a 1994 Suzuki
Sidekick (“Sidekick™). At the time, Rappleye was listed as the owner of the Motor Home
and the Sidekick on their Utah Certificates of Title. (R at 1451, pg. 28:8-18, 122:7 - 20.)

54. OnlJuly9,200i, a Writ of Execution covering all of the non-exempt
property of Rappleye was issued by the Fourth District Court, in connection with the
Decree and Judgment. (R. at 813 - 816.)

55. OnlJuly 11, 2001, Rappleye transferred the titles to Motor Home and
Sidekick from Utah Certificates of Title showing him as the owner to Idaho Certificates

of Title showing him as the owner, but listed his residential address as 510 East 17"
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Street, #308, Idaho Falls, Idaho 83404, the address of a Mail Boxes, Etc. Rappleye and
Hodges have never resided in the State of Idaho. (R at 1451, pg. 28:1-14, 121:7-25.)

56.  On August 24, 2001, the Trial Court issued an Order to Show “ause
ordering Rappleye to appear on September 26, 2001, to show cause why a ..ench Warrant
should not be entered against Rappleye for his earlier failure to appear at a Motion and
Supplemental Order Proceeding hearing, and an Order Granting Ex-Parte Motion for
Service of Order to Show Cause by Mailing and the Court mailed the Order to Show
cause to Rappleye at his last known addresses. (R 757 - 762.)

57.  On August 30, 2001, just days after receipt of the Order to Show Cause,
Rappleye sold the Motor Home and the Sidekick to Cars 4 U, a motor vehicle dealership
located in Las Vegas, Nevada. The proceeds of the sale were placed under the name of
Hodges. (R. at 1451, p. 28-31.)

58.  On October 26, 2001, a second Writ of Execution covering all of the non-

exempt property of Rappleye, including Fidelity Investment Accounts #X29-106640,
#X33-089737, #Y01-058866, and #X29-179590 (“Fidelity Investment Accounts”), was issued by

the Trial Court. (R. at 897 - 903.)
59.  Hodges admits that the money in Fidelity Investment Accounts upon which
execution was levied in this case, as well as the money used to purchase the St. George

Property, is from the proceeds of the sale of the Branson Property. (R. at 1451, p. 12-13).
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60.  On April 29,2002, the Trial Court entered a Memorandum Decision and,

on January 8, 2003, entered Findings of Fact and Conclusions of Law and an Order of
Execution. (R at 1393 - 1430.)

61.  The Order of Execution confirmed that Plaintiff was entitled to execute
upon the Fidelity Investment Accounts and the proceeds of the sale of Motor Home and
the Suzuki Sidekick. (R at 1429).

62. On January 27, 2003, the Trial Court entered an Order, based on the
Stipulation of the parties, supersedeas bond in connection with this appeal in the amount
of $230,000.00. The parties had stipulated, and the Trial Court ordered, that the
$212,916.00 be considered as Rappleye’s 48.49 percent interest in the proceeds of the
Branson Property. The stipulation was reached, in part, to avoid the necessity of
commeincing another execution proceeding in Wasatch County on subject of the St.
George Property. (R at 1435 - 1444) (see Appendix “1”.)

SUMMARY OF ARGUMENT

The Trial Court did not commit reversible error in ruling that the concealment
prong of the common law discovery rule applies in this case. The application of the legal
rule of fraudulent concealment to the circumstances in this case is left to the Trial Court
under Utah law. Rappleye’s claim that Plaintiff had actual, constructive or implied notice
of the transfer of his interest in the Branson Property to Hodges in September, 1993, is

without merit. Rappleye consistently denied under oath having any assets, and during his
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bankruptcy trial, expressly denied ever having any financial or record interest in the
Branson Property. Also, Utah courts have ruled that the recordation of a deed does not
apprise a party of the fraudulent nature of a transfer.

The Trial Court found that Plaintiff established an overwhelming primae facie case
of fraudulent transfer, that Plaintiff could not have known about her claim for fraudulent
concealment until April, 2001, and that Plaintiff acted reasonably and with due diligence
at all times. Rappleye has not marshaled any evidence to show that these findings were
against the clear weight of the evidence.

Even if this Court were to conclude that the Trial Court erroneously applied the
concealment prong of the discovery rule, it constitutes harmless error as the Trial Courts
entered findings of fact which meet the elements of statutory discovery rule contained in
the UFTA. The Trial Court specifically found that Plaintiff could not have known about
the fraudulent transfer until April, 2001.

Rappleye failed to properly brief the issues of whether the Trial Court had
jurisdiction to adjudicate the fraudulent transfer and full faith and credit issues raised in
his Brief. Rappleye failed to cite to any legal authority. More importantly, the authority
cited herein shows that Rappleye’s jurisdictional claims are without merit.

Hodges attended and materially participated in the execution proceedings. In fact,
Hodges filed a Request of Hearing claiming that the Fidelity Investment Accounts did not

contain any of Rappleye’s property. Mr. Quesenberry represented the interests of Hodges
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in the Trial Court, as well as another case between the parties filed in the Provo
Department of the Fourth District Court.

ARGUMENT

I THE TRIAL COURT CORRECTLY RULED THAT THE DISCOVERY
RULE TOLLED THE APPLICABLE STATUTES OF LIMITATIONS.

The Trial Court correctly ruled that the discovery rule tolled the applicable statutes
of limitations on Plaintiff’s claims.

Generally, a cause of action accrues upon the happening of the last event necessary

to complete the cause of action. However, in certain instances, the discovery rule

may operate to toll the period of limitations until discovery of the facts forming the

basis for the cause of action.

Berenda v. Langford, 914 P.2d 45, 50-51 (Utah 1996) (citations omitted) (internal
punctuation altered).

Under the “discovery rule,” statutes of limitations may be tolled until discovery of
facts forming the basis for a cause of action (1) in situations where the discovery rule is
mandated by statute; (2) in situations where a plaintiff does not become aware of the
cause of action due to the defendant’s concealment or misleading conduct; and (3) in
situations where the case presents exceptional circumstances and the application of the
general rule would be irrational or unjust, regardless of any showing that the defendant
has prevented the discovery of the cause of action. Spears v. Warr, 44 P.3d 742, 753
(Utah 2002) (citations omitted); see also Berenda, 914 P.2d at 51.

a. The Concealment Prong of the Discovery Rule Applies to Plaintiff’s
Claim of Fraudulent Transfer.
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Under Utah law, whether the fraudulent concealment doctrine applies to a specific
set of facts is a question of fact reviewed under the clearly erroneous standard. Aurora
Credit Serv. v. Liberty West, 970 P.2d 1273, 1279 (Utah 1998)(citing Berenda v.
Langford, 914 P.2d 45, 53 (Utah 1996) (“The application of this rule to any particular set
of facts is necessarily a matter left to trial courts and finders of fact.”)); Jensen v. IHC
Hospitals, Inc., 944 P.2d 327, 334 (Utah 1997).

In Berenda, the court noted that normally all that is required to trigger the statute
of limitations is sufficient information to apprise a plaintiff of the underlying cause of
action so as to put them on notice to make further inquiry if they harbor doubts or
questions about a defendant’s actions; but the court noted an exception:

[Ulnder our case law the rule is otherwise when a plaintiff alleges that a defendant

took affirmative steps to conceal the plaintiff’s cause of action, as is the case here.

In such a situation, the plaintiff can avoid the full operation of the discovery rule

by making a prima facie showing of fraudulent concealment and then

demonstrating that given the defendant’s actions, a reasonable plaintiff would not
have discovered the claim earlier.
Berenda, 914 P.2d at 51; See also Warren v. Provo City Corp., 838 P.2d 1125, 1130
(Utah 1992) (balancing reasonableness of plaintiff’s diligence in discovering claim
against defendant’s acts of concealment); Vincent v. Salt Lake County, 583 P.2d 105, 107
(Utah 1978) (finding that reasonable reliance on defendant’s misrepresentations tolled

statute of limitations until discovery of cause of damage.)

The Berenda court noted continued:
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Thus, the fraudulent concealment version of the discovery rule aims to navigate a
balance between two competing policies: (i) that which underlies all statutes of
limitations, namely, ‘to promote justice by preventing surprises through the revival
of claims that have been allowed to slumber until evidence has been lost,
memories have faded, and witnesses have disappeared, and (ii) that of not allowing
a defendant who has concealed his wrongdoing to profit from his concealment. 7o
the extent that the rule requires examination of the reasonableness of a plaintiff’s
conduct in light of the defendant’s actions, it differs from the rule as applied when
no fraudulent concealment is alleged.

Id. at 52 (citations omitted) (emphasis added).!
The following standard has been adopted to determine the applicability of the
concealment prong of the discovery rule:
At its most basic level, the fraudulent concealment version of the discovery rule
requires a determination of (i) when a plaintiff would reasonably be on notice to
inquire into a defendant’s wrongdoing despite the defendant’s efforts to conceal it;
and (ii) whether a plaintiff, once on notice, would reasonably have, with due
diligence, discovered the facts forming the basis of the cause of action despite the
efforts to conceal those facts.
Id. at 52.
Recently, in Hill v. Allred, 28 P.3d 1271, 1276 (Utah 2001), and Aurora Credit
Service v. Liberty West, 970 P.2d 1273,1278 (Utah 1998), the Supreme Court of Utah

made it clear that weighing the reasonableness of a plaintiff’s conduct in light of the

! Aurora Credit Serv. v. Liberty West, 970 P.2d 1273,1278 (Utah
1998) (“The fraudulent concealment doctrine originated as an equitable doctrine to
estop one who has prevented discovery of a cause of action by wrongfully
concealing a material fact from asserting a statute of limitations defense to the
assertion of the claim.” (Citations omitted). “This court has applied this doctrine
in the statute of limitations context to estop a wrongdoer from benefitting from
concealing his wrong.”)
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defendant’s steps to conceal the cause of action necessitates factual findings and,
therefore, is in the providence of the fact finder.

In this case, the Trial Court ruled that Plaintiff overwhelmingly established a
prima facie case of fraudulent concealment, that Plaintiff would not have reasonably been
on notice to inquire into Rappleye’s wrongdoing until April, 2001, and that Plaintiff acted
reasonably and exercised due diligence at all times. (R at 1003, 1005, 1009; 1397, 1399,
1401-1402.)

Rappleye attempts to avoid the overwhelming evidence in support of application of
the concealment prong of the discovery rule by arguing that Plaintiff knew or could have
known of his ownership of the Branson Property because the conveyancing deeds at issue
were recorded in his own name. In suppor(t of this argument, Rappleye relies on Baldwin
v. Burton, 850 P.2d 1188, 1197 (Utah 1993) (Creditors would have discovered t.he
conveyance had they conducted a normal search of property upon which to levy when
they received their judgment against debtor).

In Baldwin, however, the plaintiff did not allege, let alone show, that the defendant
had somehow concealed the cause of action. The Supreme Court of Utah stated that
“[r]ecording a deed or entering judgment alone is not enough in some circumstances to
apprise a party of the fraudulent nature of a conveyance.” Id. at 1195 (noting Smith v.
Edwards, 17 P.2d 264, 271 (Utah 1932)(“Mere constructive knowledge of the deed by

reason of its having been filed for record is not notice of the facts constituting the fraud.”)
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Moreover, this Court recently held that “the concealment prong of the discovery rule
applies to toll the statute of limitations on the plaintiff’s claim, regardless of inquiry or
constructive notice.” Russell/Packard Dev., Inc. v. Carson, 78 P.3d 616, 621 (Utah Ct.
App. 2003) (citation omitted).

Utah courts have consistently held that there is a vast difference between
“situations where there [are] no allegations that defendant engaged in acts of concealment
[citations omitted], and those in which ‘a plaintiff alleges that a defendant took
affirmative steps to conceal a plaintiff’s cause of action.”” Hill v. Allred, 28 P.3d 1271,
1276 (Utah 2001). In fact, the Hill court called the ““alleged concealment critical to the
statute of limitations question.” Id. (Emphasis added).

Rappleye’s position completely ignores his misleading acts, many of which were
done while he was under oath and penalty of perjury, and continued concealment of his
title and financial interest in the Branson Property. Indeed, notwithstanding the
indisputable evidence that he transferred at least $144,000.00 from his Fidelity
Investment Account for the specific and stated purpose of purchasing the Branson
Property, Rappleye continues to deny under oath ever having any financial interest
therein.

In Berenda, the Supreme Court of Utah found “Langford’s [defendant] reliance on
United Park City Mines and Baldwin unhelpful because those cases did not involve a

defendant’s affirmative fraudulent concealment of the plaintiff’s cause of action.”
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Berenda, 914 P.2d at 52. The Berenda Court stated that, simply put, Baldwin did not
require us “to judge the reasonableness of the plaintiff’s conduct in light of the
defendant’s acts of concealment.” Id. Likewise, in Russell/Packard, this Court noted the
error in the defendant’s reliance on discovery cases not involving allegations of
fraudulent concealment for the same reason. Russell/Packard, 78 P.3d at 621. For this
reason, Baldwin and other non-concealment cases are unhelpful in the instant case.

Rappleye also seeks to avoid application of the discovery rule by noting an
exchange between Rappleye and Plaintiff’s counsel at the bankruptcy trial in February of
1996. He speculates that Plaintiff’s counsc?l knew about the deeds at issue. A review of
the exchange, however, reveals only that Plaintiff’s attorney knew the name of the person
who sold the Branson Property to Hodges and the person to whom Hodges later sold. The
exchange in no way reveals how, or from whom, Plaintiff’s attorney learned that
information.

It is illogical to conclude from a review of the entire exchange, and there is no
evidence in the exchange, that Plaintiff’s counsel knew that 1) Rappleye purchased the
Branson Property with Hodges; i1) that Rappleye had held title in the Branson Property
jointly with Hodges; and/or iii) that Rappleye transferred his interest in the Branson
Property to Hodges on September 17, 1993. If Plaintiff’s counsel had this information, it

could have used it to Plaintiff’s great advantage during the bankruptcy trial.

27



Moreover, Rappleye continued his pattern of fraud and deceit in the same

exchange by denying under oath ever having invested in, or ever having any interest in,

the Branson Property:
Checkett - Did you have any interest in the resort?
Bryce - I didn’t have any interest in the resort.
Checkett -  Your testimony is that you had no interest in it at all?
Bryce - None.
Checkett- No money in it?
Bryce - No money in it.
Checkett -  Jean wasn’t holding anything for you?
Bryce - Jean?
Checkett-  Yes, sir?
Bryce - No.2

(R at 1451, pg. 36:19 - 38:17.)

The Trial Court noted that Rappleye failed to introduce any evidence that Plaintiff
knew of Rappleye’s interest in this Branson Property and that it was “disingenuous to
argue that Plaintiff should have continued to exercise due diligence in attempting to
discover the facts surrounding the transfer in spite of his strong denial under oath.”

(R at 1006. )
b. The Trial Court Correctly Ruled that the Concealment Prong of the
Discovery Rule Applies to Plaintiff’s Claim for Fraudulent Transfer in

Addition to the Statutory Discovery Rule Contained in the Utah
Uniform Fraudulent Transfer Act.

2 This is a blatant example of Rappleye’s failure to marshal the

evidence upon which the Trail Court relied, as discussed more fully in Section III
below. Although he attached an informal transcript of the exchange in his
Appendix, as Exhibit “D”, Rappleye did not include this important part of the
exchange in his Brief.
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Rappleye argues that the common law discovery rule does not apply in this matter
since the Utah Uniform Transfer Act (“UFTA”) includes its own discovery rule. This
argument is without merit. The Trial Court correctly ruled that Rappleye’s position is
contrary to well-established Utah law that the concealment prong of the discovery rule
may be applied in addition to a statutory discovery rule.

Under the UTFA, Utah Code Ann. § 25-6-10(1), a claim for relief or cause of
action regarding a fraudulent transfer or obligation is extinguished unless action is
brought:

(1)  under Subsection 25-6-5(1)(a), within four years after the transfer was made
or the obligation was incurred or, if later, within one year after the transfer
or obligation was or could have been reasonably have been discovered by
the claimant.

Rappleye erroneously relies on two cases to advance his assertion that an explicit
statutory discovery rule alone governs this matter, namely: Aragon v. Clover Club Foods
Co., 857 P.2d 250 (Utah Ct. App. 1993), and Selvage v. J.J. Johnson & Assocs., 910 P.2d
1252 (Utah Ct. App. 1996).

In Aragon, this Court noted that “the legislature has statutorily incorporated

discovery rules in several statutes of limitation. Other discovery rules have been adopted

by judicial action . . ..” Aragon, 857 P.2d at 252.> Even though the Aragon court applied

3 Utah courts have long held that “under the concealment prong [of the

discovery rule], a defendant who misleads the plaintiff is, in essence, estopped
from asserting the statute of limitations as a defense to the claim.” Anderson v.
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the discovery rule explicitly contained in Utah Code Ann. § 78-15-3, it did not hold that
the common law discovery rule cannot be, or should not be, applied in cases where there
is an explicit statutory discovery rule. In fact, in Aragon, unlike the present case, there
was no allegation or showing of misleading conduct or fraudulent concealment of the
cause of action. There was also no allegation or showing of technical knowledge
necessary for employment of the exceptional circumstances prong of the common law
discovery rule. Thus, there was no reason for the court in Aragon to apply the common
law discovery rule.
In Selvage, an opinion issued three (3) years after Aragon, this Court rejected an
argument identical to Rappleye’s in connection with a UFTA claim:
[Cross-Appellant] argues that even if the time limit in 25-6-10(3) is a statute of
limitation, the [common law] discovery rule still does not apply. [Cross-Appellant]
argues that because section 25-6-10(1) contains an explicit discovery rule, and the
other two sections of the time limits section do not, the legislature implicitly meant
to preclude the application of the discovery rule to claims brought under
subsections (2) or (3). However, as the Utah Supreme Court noted in Klinger v.
Kightly, 791 P.2d 868 (Utah 1990), a statutory discovery rule is only one rationale
for invoking the discovery rule. The discovery rules applies in situations where
‘there is proof of concealment or misleading by the defendant’ or where
‘application of the general statute of limitations would be irrational or unjust.’
Selvage, 910 P.2d at 1259 (citations omitted)(emphasis added).

In Berenda, a case to which Rappleye frequently cites in his Brief, the Supreme

Court of Utah applied the fraudulent concealment prong of the discovery rule to

Dean Witter Reynolds, Inc., 920 P.2d 575, 579 (Utah Ct. App. 1996) (citing
Warren v. Provo City Corp., 838 P.2d 1125, 1129-30 (Utah 1992).
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determine whether the statute of limitations was tolled even though Utah Code Ann. § 78-
12-27 (the statute of limitations at issue therein) contains an explicit discovery rule.
By its express terms, the statute mandates that we apply the discovery rule. In
addition, the Amtec plaintiffs presented a prima facie case that Langford
[defendant] fraudulently concealed their cause of action. It is the application of
the discovery rule in the context of a defendant’s fraudulent concealment that is at
issue in the instant case.
Berenda, 914 P.2d at 51 (emphasis added).
In summary, the Trial Court’s ruling on the application of the fraudulent
concealment prong of the discovery rule was correct for precisely the reason the cases
upon which Rappleye relies are unhelpful: Plaintiff alleged, and proved overwhelmingly,

that Rappleye affirmatively concealed her cause of action for fraudulent transfer.

c. Plaintiffs Constructive Trust Claim is Also Subject to the Discovery
Rule.

The Trial Court did not rule on Plaintiff’s claim for constructive trust, presumably
because it was not necessary due to its determination that Rappleye’s conveyance of the
Branson Property was fraudulent. This Court, however, has the authority to affirm the
Trial Court’s decision on proper grounds other than those which the Trial Court cited in
making its decision. Mel Trimble Real Estate v. Monte Vista Ranch, Inc., 758 P.2d 451,
456 (Utah Ct. App. 1998); Buehner Block Co. v. UWC Assocs., 752 P.2d 892, 894-95
(Utah 1998).

This Court recently defined a constructive trust as follows:

31



A constructive trust is an equitable remedy to prevent unjust enrichment in the
absence of any express or implied intention to form a trust. . . [A] constructive
trust may arise ‘where a person holding title to property is subject to an equitable
duty to convey it to another on the ground that he would be unjustly enriched if he
were permitted to retain it . . .

Nielson v. Nielson, 2000 WL 332493999 (Utah Ct. App. 2000) (Citations omitted).
Constructive trusts have also been defined as follows:

A constructive trust-sometimes referred to as a legal fiction or a fiction of equity,
and sometimes referred to as a ‘trust ex maleficio’, based on the view that fraud,
either actual or constructive is the very foundation of such trusts - is not a technical
trust, but an implied trust. Unlike an express trust, it is not created, but arises by
operation and implication of the law, or, more accurately, by construction of the
court, when equity so demands. A {:onstructive trust is imposed when one has
acquired legal title to property under such circumstances that he or she may not in
good conscience retain the beneficial interest thereto. It is an equitable remedy
imposed for the recovery of wrongfully held property, to compel a person who
unfairly holds a property interest to hold property in trust for the person to whom
in equity and good conscience it should be held or enjoyed, to convey it to the
rightful owner, or to set aside a property transfer when property has been acquired
under certain inequitable circumstances. It is raised by equity to satisfy the
demands of justice to redress a wrong, or to prevent or avoid an unjust enrichment
of one party at the expense of another as the result of a transfer of either real or

personal property.

76 Am. Jur 2d, Trusts § 200 (1992)(citations omitted).

In the present case, Rappleye transferred the Branson Property to Hodges at a time
when Plaintiff had a claim against him. Rappleye continued to enjoy and control the
benefits of the Branson Property by managing the property and residing there after the
transfer. (R at 1414.) Rappleye has also enjoyed, and will continue to enjoy, the benefit
of the proceeds of the sale of the Branson Property by Hodges to a third-party by 1)

residing at the St. George Property, which was purchased with the proceeds of the sale of
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the Branson Property, without payment of rent or other consideration; i1) having Hodges
pay for his other living expenses; and iii) having a durable power of attorney over, and
being the primary beneficiary of, Hodges’ estate. (R at 1412-1413, 1411.)

The Trial Court’s findings of fact establish the legal fictions created by the transfer
of Rappleye’s interest in the Branson Property to Hodges, and the placement of the
proceeds from the sale thereof in the name of Hodges. Accordingly, this Court has the
authority to affirm the Trial Court’s order of execution of the assets attributed to Hodges’
under the constructive trust doctrine.

In Nielsen v. Nielsen, 2000 WL 332493999, *4 (Utah App. 2000), after noting that
the discovery rule applies to constructive trusts, this Court held that the four year statute
of limitations was tolled under the discovery rule until the plaintiff, Ms. Nielson,
discovered the fact that her ex-husband, Mr. Nielson, had placed his interest in their
residence under the name of his brother.

Ms. Nielson did not file her lawsuit until March, 1995, almost nine (9) years after
the conveyancing deed at issue was recorded. Mr. Nielson had transferred his title in the
residence to his brother in 1986. Despite being a tenant in common with Mr. Nielson,
Ms. Nielson did not discover the transfer until May 15, 1991, approximately five (5) years
after the deed was recorded. She first discovered the transfer when applying for a loan.

She then waited more than three (3) years to commence legal action. Id.
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In Nielson, Ms. Nielson resided at the real property at issue. Nevertheless, this

Court noted that Baldwin held that although a deed is recorded, limitations period does

not commence until claimant should have acquired knowledge that transfer was

fraudulent. Id. (citing Baldwin, 850 P.2d at 1195-1197). This Court refused to find that

Ms. Nielson knew or should have known of the transfer on the date the deed was

recorded.

Although the records shows Laree [plaintiff] may have had constructive notice of
the deed when it was recorded, defendants have failed to marshal any evidence that
she had actual or constructive notice of the facts which would justify imposing the
constructive trust before May 15, 1991.

Id.

Rappleye, like Mr. Nielson, failed to introduce any evidence in front of the Trial

Court that Plaintiff had actual or constructive knowledge of the facts justifying imposition

of a constructive trust prior to April, 2001. As a result, imposition of a constructive trust

would have also been appropriate grounds for entry of the Order of Execution.

II ERRONEOUS APPLICATION OF THE COMMOi\I LAW DISCOVERY
RULE BY THE TRIAL COURT WOULD CONSTITUTE HARMLESS
ERROR IN THIS CASE.

Rappleye implies in his Brief, but néver directly alleges, that the Trial Court
committed reversible error in applying the concealment prong of the discovery rule to toll
the applicable statute of limitations. Under Utah law, an “error” that does not affect

substantial rights of the parties is not a reversible error, but a harmless error. See Utah R.

C. P. 61; see also State v. Perez, 924 P.2d 1, 3 (Utah Ct. App. 1996). Rappleye bears “the
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burden of showing not only that an error occurred, but that it was substantial and
prejudicial.” See Ashton v. Ashton, 733 P.2d 147, 154 (Utah 1987).

To demonstrate prejudice, Rappleye must show a reasonable likelihood that
without the application of the concealment prong of the discovery rule - the error implied
in this case - there would have been a different result. See Tingey v. Christensen, 987
P.2d 588, 592 (Utah 1999). This likelihood must be sufficient to undermine confidence
in the outcome of the Trial Court’s decision. See Id.; State v. Jacques, 924 P.2d 898, 902
(Utah Ct. App. 1996).

In the present case, Rappleye has failed to show reversible error. Rappleye asserts
that the UFTA’s built-in discovery rule, as follows, should have been applied in this case:

under Subsection 25-6-5(1)(a), within four years after the transfer was made or the

obligation was incurred or, if later, within one year after the transfer or obligation
was or could reasonably have been discovered by the claimant.

Utah Code Ann. § 25-6-10(1).

The Trial Court specifically found that Plaintiff was not on notice of the fraudulent
transfer, and that she could not have discovered the facts forming the basis for her cause
of action, until April, 2001. (R at 1003, 1005, 1397, 1400.) The Trial Court further
found that Plaintiff exercised due diligence and acted reasonably at all times. (R at 1397,

1399 - 1400.)
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Rappleye could not be prejudiced by any error in the application of the common
law discovery rule because the result would have been the same had the Trial Court
applie& the findings of fact to the statutory discovery rﬁle contained in the UFTA.

III THE COURT OF APPEALS MUST CONSIDER THE TRIAL COURT’S
FINDINGS OF FACT TO BE PROPER AS RAPPLEYE FAILED TO
REQUEST THE ENTIRE TRANSCRIPT OF THE PROCEEDING ORTO
PROPERLY MARSHAL THE EVIDENCE.

Rappleye failed to request the transcript of the entire proceeding in the Trial Court
and failed to properly marshal evidence necessary for this Court to conduct a meaningful
Teview.

a. Rappleye Failed to Request the Tfanscript fbr the Entire Proceeding.

Rappleye only requested the transcript for the hearing held in this matter on March
>6, 2002. (R at 1446.) An initial evidentiary hearing took place on December 12, 2001. (R
at 891-892.) In the December 12, 2001 hearing, Plaintiff’ s.counsel, upon stipulation of
the parties, proffered the entire fact section and time-line contained in Plaintiff’s Hearing
Brief for Motioﬁ for Coﬁtempt, Application, and Writ of Execution and discussed in
detail the Exhibits attached thereto. (R at 891-892; R 1503-1536 and Exhibits A-L & 1-
44 attached thereto.) '

Under Rule 11 of the Utah Rules of Appellate Procedure (“URAP”), Rappleye did
not need to request the entire transcript of the proceeding, but only the parts he deemed
necessary. However, if only part of the transcript was requested, _Rappleye had the

responsibility to file a statement of the issues to be presented on appeal together with the
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request for transcript, and serve upon Plaintiff a copy thereof. URAP Rule 11(e)(3).
Plaintiff then would have had ten (10) days from service of the statement of issues to file
and serve on Rappleye a designation of any of the portions of the proceedings which he
wished to be included. Id. Rappleye did not file a statement of issues in this case. (See
Record Index.)

If Rappleye intended to challenge a finding or conclusion as unsupported by or
contrary to the evidence, he had the responsibility of requesting the transcript of all
evidence relevant to the finding or conclusion to be challenged. URAP Rule 11(¢e)(2).
“Neither the court nor the appellee is obligated to correct appellant’s deficiencies in
providing the relevant portions of the transcript.” Id.

As aresult of Rappleye’s failure to provide a complete transcript of the relevant
evidence as mandated by URAP Rule 11(e)(2), this Court is “unable to review the
evidence as a whole and must therefore presume that the verdict was supported by
admissible evidence.” Sampson v. Richins, 770 P.2d 998, 1002 (Utah Ct. App. 1989),
cert. denied, 776 P.2d 916 (Utah 1989) (quoting Smith v. Vuicich, 699 P.2d 763, 765
(Utah 1985)).

b. Rappleye Also Failed to Properly Marshal the Evidence.

Rappleye has failed to inform this Court of a significant portion of the evidence
supporting the Trial Court’s decision. When challenging a finding of fact, appellate

courts refuse to address the challenge unless the appellant has properly marshaled the
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evidence. See Child v. Gonda, 972 P.2d 425, 433-34 (Utah 1998); Witear v. Labor
Comm'n, 973 P.2d 982, 985 (Utah Ct. App. 1998).°

Appellate courts must assume the findings of fact are correct unless appellants
propérly marshaiéd all the evidence in support of the challenged findings. See Valcarce
v. Fitzgerald, 961 P.2d 305, 312 (Utah 1998); Johnson v. Higley, 977 P.2d 1209, 1218
(Utah Ct. App. 1999). If the evidence is properly marshaled, appellants then must show
that the marshaled evidence is legally insufficient to supportvthe challenged findings when
viewing the evidence and inferences in a light most favorable to the decision.. Child, 972
P.2d at 433; Johnson, 977 P.2d at 1217.

In the present case, the Findings of Fact were twenty-six (26) pages iﬁ length. (R
at 1394-1426.) The Trial Court’s Memorandum Decision was eighteen (18) pages in
length. (R a 1394-1426.) In its Memoran(ium Decision, the Trial Court noted that “[i]n
Plaintiff’s Hearing Brief she begins with a Statement of Relevant Procedural Facts. None

-of these facts are controverted by Rappleye in subsequent pleadings. The court will rely
on those facts as'admitted except as contra:}'y evidence was produced at the hearing.” (R

at 1018.) Each fact contained in Plaintiff’s Statement of Facts was supported by

4 The marshaling requirement “provides the appeliate court the basis

from which to conduct a meaningful and expedient review of the facts challenged
on appeal” and “serves an important function in reminding litigants and appellate

- courts of the broad deference owed to the fact finder at trial.” Robb v. Anderton,
863 P.2d 1322, 1328 (Utah Ct. App. 1993) and Woodward v. Fazzio, 823 P.2d 474,
477 (Utah Ct. App. 1991).
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evidence, through affidavit, exhibit or otherwise. (R 1503-1536 and Exhibits A-L & 1-44
attached thereto.)

Despite the detailed format of the Findings of Fact and Memorandum Decision
showing the undisputed facts upon which the Trial Court relied, Rappleye failed marshal
numerous significant facts that support the Trial Court’s findings and conclusions:

1 Facts related to the purchase of the Branson Property.

Rappleye failed to marshal related to the closing of the Branson Property,
including the fact that he executed the Real Estate Purchase Contract and the HUD
Settlement Statement. Rappleye also failed to marshal the fact that he transferred
approximately $144,000.00 in funds from his Fidelity Investment Account on January 4,
1993, the date of closing, with the specifically stated purpose of purchasing the Branson
property. See Statement of the Facts | 7-10; 16-17.

il Facts a out the time line from June 15. 1993 to January 6. 1994,

Rappleye failed to marshal the time line from June 15, 1993, the date Rappleye v.
Rappleye was remanded, to January 6, 1994, the date Rappleye’s and Hodges’ divorce
became final, including but not limited to hearings dates, the original remand trial date,
and the proximately of these dates to the date Rappleye transferred the Branson Property
to Hodges. Rappleye also failed to marshal the evidence that he fraudulently transferred
the Timpanogos Property to his son at this same time and that such transfer was set aside

and void in the Decree and Judgment. See Statement of the Facts §917-23; 46-48.
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i Facts related to Rappleve’s and Hodges’ divorce.

~ Rappleye failed to marshal the evidence on his and Hodges’ divorce, including the
timing of the commencement of the divorce case, the date of their sealing ordinance in tﬁe
LDS Dallas Temple, and the fact that they continued to live together and hold themselves
out as married to their neighbors, family, and church despite not remarrying until
- September 12, 2001. See Statement of the.Facts 99 11-15; 25-31.

iv Facts related to Rappleye’s sworn testimony and representations to the Trial
Court and the Bankruptcy Court.

‘Rappleye failed to marshal the evidence of his sworn testimony and

~ representations, made to the Trial Court and Bankruptcy Court, on the subject of his
alleged losses on the stock market and inability to pay the Judgfnent amount including his
affidavit, his testimony at the remand trial, his objections after the remand trial, his
testimony at the bankruptcy trial. See Statement of the Facts

\'% Facts related Rapplevye’s avoidance of service of Motion and Order in
Supplemental Proceedings and Writ of Execution and sale of Motor Home
and Suzuki Sidekick.

Rappleye also failed to marshal the evidence of his attempts to avoid service of the
Motion and Order in Supplemental Proceedings (“Motion”) and the effect of Writ of
‘Execution by departing Wyoming for Idaho, re—registering the Motor Home and Suzuki
Sidekick and subsequently selling them in Las Vegas, Nevada. See Statement of the
Facts §J51-57. Although Rappleye has not appealed the Tﬁal Court’s Order of Execution

with respect to the proceeds of the Motor Home and Suzuki Sidekick, these facts may
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have been relied on as further evidence of the Rappleye’s and Hodges’ attempts to avoid
payment of the judgment amount to Plaintiff.

As Rappleye has failed to marshal all evidence in support of the Trial Court’s
findings he seeks to challenge, its findings of fact should be assumed as correct.

IV. THE TRIAL COURT HAD JURISDICTION TO ORDER EXECUTION OF
RAPPLEYE’S PROPERTY UNDER HODGE’S NAME.

Rappleye argues that the Trial Court did not have jurisdiction to adjudicate Rapple
ye’s property placed under Hodges’ name because 1) Hodges was not a party to the
proceeding and the Trial Court failed to make a determination of a fraudulent transfer;
and 1i) the Trial Court did not give full faith and credit to the Missouri court’s Divorce
Decree and the Bankruptcy proceeding. Rappleye’s full faith and credit argument was
raised for the first time in his Motion to Reconsider. (R at 1062-1070). Rappleye,
however, fails to cite to any legal authority to support this position.’

In Utah, appellants have the burden of thoroughly briefing an issue, not matter
how recently it was raised. State of Utah v. Montoya, 937 P.2d 145, 150 (Utah Ct. App.
1997).

Under Rule 24(a)(9) of the Utah Rules of Appellate Procedure, which is applicable

to an appellee through Rule 24(b), an [appellant] must provide an argument

containing the contentions and reasons of the [appellant] with respect to the issues
presented, including the grounds for reviewing any issue not preserved in the trial

court, with citations to the authorities, and parts of the record relied on.” When an
[appellant] fails to comply with this rule, we will decline to address the issue

5 Rappleye also failed to support this argument with any legal authority in

the Trial Court. (R at 1062-1070).
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because the ‘reviewing court is entitled to have the 1ssues clearly detined with
pertinent authority cited and is not simply a depository in which the appealing
party may dump the burden of argument and research.
Id. (citing State v. Bishop, 753 P.2d 439, 450 (Utah 1998) (citation omitted). See also
Burns v. Summerhays, 927 P.2d 197, 199 (Utah Ct. App.) (“This Court has routinely
declined to consider arguments which are not adequately briefed on appeal.”) This Court,
therefore, should not consider Rappleye’s unsuppofted arguments related to jurisdiction.

a. The Trial Court Made a Determination that the Transfer Was

Fraudulent and Hodges’ Interests Were Represented Throughout the
"Proceeding.

Rappleye’s position that the Trial Court did not have jurisdiction to order the
execution of the Fidelity Investment Accounts under Hodges’. name because it allegedly
did not adjudicate the merits of Plaintiff’s fraudulent conveyance claim and Hodges’

- interests were not represented during the proceeding is without merit. Indeed, Rappleye
has at no time offered any legal authority to support this position.®

Hodges took an active paft in the proceedings. She attended both hearings held on

Plaintiff’s Writ of Execution, as well as the Supplemental Proceeding held on September

6 Rappleye also claims that Plaintift herself has shown concern for this

issue based on her simultaneous action in Provo. Plaintiff was nof aware of the
existence of the Fidelity Investment Accounts until several months after the Provo
action was commenced and only became aware through formal discovery.
Otherwise, Plaintiff would have initially filed a Writ of Execution to execute on
monies held in the Fidelity Investment Accounts prior to commencement of the
Provo action.
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25,2001. (R at 1451, pg. 139; Exhibit E, pg. 1). Hodges filed a Request tor Hearing
which resulting the proceeding. (R at 885-886; see Appendix, Exhibit “J”).

In fact, Hodges’ counsel, Mr. Quesenberry, even asked the Trial Court if she could
sit by counsel’s table because “she’s got Exhibits and stuff.”’ (R at 1451, pg. 4). She
testified, on direct and cross examination, on her behalf. (R at 1451, pg. 120-139).
Hodges’ son-in-law), Brad Brown, who has in the past provided her with financial advice,
also testified on her behalf at both hearings. (R at 891; 1451, pg. 5-9). Hodges brought
several documents which were entered into evidence as exhibits to support her claim that
she brought money into her initial marriage with Rappleye. (R at 891).

In its Memorandum Decision, contrary to Rappleye’s assertions, the Trial Court
noted that Rappleye “essentially conceded at oral argument that he fraudulently conveyed
his interest in the Branson Lake Resort to Hodges. ..” (R at 1013.) Moreover, the Trial
Court entered a factual finding therein that “[e]ven if Defendant’s claim that he was
reimbursing Hodges [for the alleged stock loss] was accepted by the court, he had no
legal obligation to do so and the transfer does not defeat Plaintiff’s judgment against
him.” (R at 1005.) Clearly, the Trial Court found the transfer to be fraudulent. This
conclusion is explicit throughout the Memorandum Decision and the Findings of Fact and

Conclusions of Law.

Mr. Quesenberry also represents Hodges in the Provo action.
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b. The Trial Court Had The Authority to Adjudicate The Fraudulent
Transfer in the Execution Proceeding.

Rappleye argues that the Trial Court did not have the authority to adjudicate the
fraudulent transfer in an execution hearing. Rappleye again fails to cite any legal
authority to advance his position.

Utah courts have held that transfers of assets could be set aside in garnishment
proceedings and that it is unnecessary to file a separate action to obtain such relief. Rule
69(s), Utah Rules of Civil Procedure, also expressly provides that property of the
judgment debtor in the possession of any person, or property due to the judgment debtor,
may be applied to the satisfaction of the judgment. Therefore, although the Fidelity
Investment Account of Hodges was executed upon, such execution was approprilate since
part of the money held in the account belongs to Rappleye.

Utah courts have long held judgment creditors can set aside fraudulent
conveyances through execﬁtion, garnishment, and attachment proceedings. InJensen v.
Eames, 519 P.2d 236, 239 (1974), the Utah Supreme Court held that a transfer of stock
could be set aside as a fraudulent conveyance on a motion in garnishment proceeding, and
it was not necessary to file a separate action to obtain such relief. Similarly, in Stine v. ,
Girola, 337 P.2d 62, 64 (Utah 1959); the Utah .Supreme Court held that when a
transaction alleged in a garnishment proceeding constituted a sham between individual
judgment debtors and a corporation, they cbuld be considered identical for purposes of

garnishment proceeding..
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Rule 69(s), Utah Rules of Civil Procedure, provides as follows:

(s)  Order for property to be applied on judgment. The court or master may
order any property of the judgment debtor, not exempt from execution, in
the possession of the judgment debtor or any other person, or due to the
judgment debtor, to be applied towards satisfaction of the judgment.®

Finally, the Utah Fraudulent Transfer Act specifically provides for the levy of

execution against the asset transferred or its proceeds, when the creditor has a judgment
against the debtor, as follows:

(2)  If acreditor has obtained a judgment on a claim against the debtor, the
creditor, if the court orders, may levy execution on the asset transferred or
its proceeds.

Utah Code Ann. § 25-6-8(2).
The Trial Court had the authority, in law and equity, to order the levy of execution
on Hodges’ Fidelity Account.

c. Full Faith and Credit Has No Application In This Case.

Rappleye claims without legal authority that the Trial Court failed to give full faith

and credit to the Missouri court’s Decree of Dissolution of Marriage (“Decree”) and the

Utah law also provides that a every court has the authority to:

(1)  compel obedience to its judgments, orders, and process, and to the
orders of a judge out of court, in a pending action or proceeding;

(9)  devise and make new process and forms of proceedings, consistent
with law, necessary to carry into effect its authority and jurisdiction.

Utah Code Ann. § 78-7-5(4) & (9) (emphasis added).
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decision of the U.S. Bankruptcy Court in Missouri. Rappleye fails to note, however, that
this Decree resulted from an agreement entered into by Rappleye and Hodges, just three

(3) days after being sealed in the LDS temple located in Dallas, Texas, and that the Trial
Coﬁrt found their divorce to be a “sham”. (R at 1451; pg. 104 - 106; R at 1402, 1414.)

Rappleye and Hodges concealed the divorce from family, friends and their
church. (R at 1451: pg. 104 - 106; R at 1402, 1414.) The extent of the sham is further
evidenced by the fact that the Marital Settlement and Separation Agreement, which was
incorporated into the Decree, provides that Hodges pre-marital worth was $410,000.00,
and Rappleye’s per-marital worth was only $506.00, while they testified under oath in the
execution proceedings that Rappleye’s premarital worth was approximately $300,000.00.
(R at 1451, pg. 127, line 20-23.)

Rappleye also fails to note that he concealed the truth about his legal and financial
interest in the Branson Property while und_f;r oath during the bankruptcy trial. (R at 1451.,
pg. 36:19 - 38:17.) Application of the full faith and credit doctrine to the Decree and/or
the decision of the Bankruptcy court would have the effect of rewarding Rappleye’s
perjurous testimony and validating Rappleye and Hodges “sham” divorce. The full faith
and credit doctrine has no operation in thisicase.

V.  THE TRAIL COURT WAS NOT CLEARLY ERRONEOUS IN
DETERMINING RAPPLEYE AND HODGES’ INTERESTS IN THE
BRANSON PROPERTY.
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Rappleye asserts that Appellant’s percentage of the proceeds from the sale of
Branson Property should be calculated by dividing his established contribution of
$144,000.00 by the purchase price of $330,000.00. The Trial C rt found that the total
amount transferred from Rappleye’s and Hodges’ separate Fidelity Investment Accounts
on January 4, 1994, was $297,579.79. (R at 1451, pg. 44-45; Appendix, Exhibit “C”.)
The Trial Court ruled that the “best evidence” as to Rappleye’s interest in the proceeds
from the sale of the Branson Property is the wiring instructions which evidences in
writing that 48.39 percent of that transfer came from Rappleye’s separate property. (R at
1451, pg. 44-45; Appendix, Exhibit “C ”.)

Rappleye’s contention is that another $32,500.00 was used to purchase the
Branson Property and that no evidénce was introduced to show whether Rappleye or
Hodges contributed that amount.” The evidence presented to the Trial Court showed that
Rappleye and Hodges made every attempt to equally share the costs associated with the
purchase of the Branson Property. It is certainly reasonable to assume that the additional
amount of approximately $32,5000.00 was also equally shared by Rappleye and Hodges.

Given the fact that Rappleye and Hodges have failed to offer any evidence showing

that Hodges paid the additional $32,500.00, it was well within the Trial Court’s discretion

9

Rappleye and Hodges paid $25,000.00 in earnest money in October,
1993, pursuant to the Real Estate Purchase Contract. Rappleye and Hodges would
have then paid an additional $8,500.00 (approximately) at closing. (R at 1531;
Appendix, Exhibit “A” & “C”.)
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to apply the 48.39 percent to the remainder of the purchase price and that finding was not

against the clear weight of the evidence."

CONCLUSION

The Trial Court did not commit reversible error in ruling that the concealment
prong of the discovery rule applies in this case. The application of the legal rule of
fraudulent concealment to the circumstances in this case is left to the Trial Court under
Utah law. The Trial Court found that Plaintiff established an overwhelming primae facie
case of fraudulent transfer, that Plaintiff cquld not have known about her claim for
fraudulent concealment until April, 2001, and that Plaintiff acted reasonably and with due
diligence at all times. Rappleye has not marshaled any evidence to show that these
ﬁndings were against the clear weight of the evidence.

Even if this Court were to conclude that the Trial Court erroneously applied the
concealment prong of the discovery rule, it constitutes harmless error as the Trial Courts
entered findings of fact which meet the elements of statutory discovery rule contained in
tﬁe UFTA. The Trial Court specifically found that Plaintiff could not have known about
the fraudulent transfer until April, 2001. Rappleye failed to properly brief the issues of

whether the Trial Court had jurisdiction to adjudicate the fraudulent transfer and full faith

10 Given the undisputed facts that Rappleye managed the Branson

Property and made significant physical improvements thereto, and that Rappleye
and Hodges’ monetary contributions were roughly equal, Plaintiff requested that
the Trial Court find that she was entitled to 50 percent of the proceeds of the sale
.of the Branson Property.
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and credit issues raised in his Brief. Rappleye failed to cite to any legal authority. More
importantly, the authority cited herein shows that these issues are without merit.

For these reasons, the Utah Court of Appeals should affirm the Trial Court’s
decision contained in its Findings of Fact and Conclusions of Law and Order on
Execution.

DATED this 22™ day of November, 2003.

/‘\
OSBORNE & BARNHILL, P.C.

-

N
Matt C. Osborne~
Attorney for Plaintiff Marilyn Johnson
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APPENDIX
Utah Code Ann. § 25-6-10

Real Estate Purchase Contract dated October 19, 1992, between Edwin
Michel, Duval-Michel Investment, Inc. dba Michel’s Motor Lodge and G.
Bryce Rappleye and L. Jean Rappleye (Introduced at the evidentiary
hearing on March 6, 2002 as Exhibit “2” and attached to Plaintiff’s
Hearing Brief for Motion for Contempt, Application of Property and Writ
of Execution as Exhibit “2”, which was filed on December 12, 2001).

Warranty Deed by Corporation to G. Bryce Rappleye and L. Jean
Rappleye from Duvall-Michel Investment, Inc. (Introduced at the
evidentiary hearing on March 6, 2002 as Exhibit “3”and attached to
Plaintiff’s Hearing Brief for Motion for Contempt, Application of Property
and Writ of Execution as Exhibit “3”, which was filed on December 12
2001).

Wiring Instructions to Lee Datesman and Kyle Russell signed by L. Jean
Roberts and George Bryce Rappleye (Introduced at the evidentiary hearing
on March 6, 2002, as Exhibit “M” and attached to Plaintiff’s Hearing Brief
for Motion for Contempt, Application of Property and Writ of Execution
as Exhibit M, which was filed on December 12, 2001).

Partnership Records with Charter Number X00250636, registration date
February 4, 1993 (Introduced at the evidentiary hearing on March 6, 2002
as Exhibit “E” and attached to Plaintiff’s Hearing Brief for Motion for
Contempt, Application of Property and Writ of Execution as Exhibit “E”,
which was filed on December 12, 2001).

Quick Claim Deed with Statutory Acknowledgment, dated Septeinber |
1993 between George Bryce Rappleye and Linda Jean Rappleye
(Introduced at the evidentiary hearing on March 6, 2002 as Exhib:( *4 " and
attached to Plaintiff’s Hearing Brief for Motion for Contempt, Application
of Property and Writ of Execution as Exhibit “4”, which was filed on
December 12, 2001).

Statutory Warranty Deed from dated December 3, 1993 from Linda Jean
Rappleye to Linda Hodges (Introduced at the evidentiary hearing on March __
6, 2002 as Exhibit “7” and attached to Plaintiff’s Hearing Brief for Motion
for Contempt, Application of Property and Writ of Execution as
Exhibit”7, which was filed on December 12, 2001).



Exhibit “H” -

Exhibit “I1”

Exhibit “J”

Bankruptcy Opinion; United States Bankruptcy Court, Western District of
Missouri, Southern Division in Case No. 95-60100 filed May 28, 1997,
George Bryce Rappleye, Debtor Marilyn Johnson, Plaintiff v. George
Bryce Rappleye, Defendant (Introduced at the evidentiary hearing on
March 6, 2002, as Exhibit “41” and attached to Plaintiff’s Hearing Brief
for Motion for Contempt, Application of Property and Writ of Execution
as Exhibit “41”, which was filed on December 12, 2001).

Stipulation and Order Re: Supersedeas Bond dated January 27, 2003.

Request for Hearing signed and submitted by Linda Jean Hodges on
December 11, 2001.
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TITLE 25. FRAUD
CHAPTER 6. UNIFORM FRAUDULENT TRANSFER ACT

+ GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION

Utah Code Ann. § 25-6-10 (2003)

§ 25-6-10. Claim for relief -- Time limits

A claim for relief or cause of action regarding a fraudulent transfer or obligation under this
chapter is extinguished unless action is brought:

(1) under Subsection 25-6-5(1)(a), within four years after the transfer was made or the
obligation was incurred or, if later, within one year after the transfer or obligation was or
could reasonably have been discovered by the claimant;

(2) under Subsection 25-6-5(1)(b) or 25-6-6(1), within four years after the transfer was
made or the obligation was incurred; or

(3) under Subsection 25-6-6(2), within one year after the transfer was made or the
obligation was incurred.

HISTORY: C. 1953, 25A-1-10, enacted by L. 1988, ch. 59, § 10; recompiled as C. 1953, 25-
6-10.

NOTES TO DECISIONS

ANALYSIS
Construction.
Liquidation.
Cited.

CONSTRUCTION.
The time limit for bringing an insider transfer claim in Subsection (3) is a statute of

limitation, not a statute of repose. Selvage v. ].]. Johnson & Assocs., 910 P.2d 1252 (Utah
Ct. App. 1996).

LIQUIDATION.
In action to recover payments made by insurer under fraudulent transfer theory, when a



petition for a liquidation order was filed before expiration of limitations period, plaintiff had
two years after the liquidation order to institute the action. Wilcox v. Geneva Rock Corp., 911
P.2d 367 (Utah 1996).

CITED in Warner v. DMG Color, Inc., 2000 UT 102, 20 P.3d 868.
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ﬁm. aciation of REALTORS®

RE 555D - Contract for the Sale of Real Estate 1756

>
Reaion With Contingencies
THIS IS A LEGALLY BINDING CONTRACT. JF NOT UNDERSTOOD, SEEK COMPETENT ADVICE.

THIS CONTRACT, made and estered inla #is 19th dayol Octobel" .,gz__,,m‘;.,m
—_Fdwin Michel , Duval-Hichel Investments, Inc. DRA Kichel's Botor lodge ~~ ihesSeer
= G. Bryce Rappleye & L, Jean Rappleye +the Buyer
The fenva ScBer and Buyer may be ather singudar or plural ding to whichever is avidencad by the sigratures below.

WITNESSETH:. For ard In considerstion dlhm!a!oﬂmtmd&np:ﬁsheﬁo m%hﬂwbﬂlw:m/mmnmvwanxhpm
Trom Seler, upon 1he terms and conditions heieinalier set horth, the fol ibed roa istate sitaded in the Couty of

aney
Suteol Nasout, ToWn Property commonly known as mchel’s Motor Lodge, Rockaway Beach,
D, consisting of 3.03 acres M/L and all improvenents thereon. Recorded legal description to goverr
eller to provide complete equipment 1ists 5 days after acceptance of this contract. All equip-
eht A appliances to be tn working order at closing. Buyor to inspect all mottages & home 2 days
efore closing. Any Viens on the property, farnishings, & equipgent to be patd off on or before
Josing. Taxes to be prorated. Seller to furnish title Insurance & survey of the property with
pundaries ftagged before clostng. Seller will assist buyers for 5 days on an 8 hour basfs or at
wch tine no longer needed. Guest Yists, mafling Jists, promos, printed materfals being used are a
nart of this purchase. Advanced deposits or reservations to be gdven to Buyer at closing.
idvertising for 1993 prepafd will be prorated at closing. Buyer & Seller agree to split closing
:osts pald to title escrow company.

logdhawihl:ehﬂmdwmmwdmmy,"w,mvbmdmmmwdmmmmmalmmbingfmwaeqvipmmlnltacludllm

Ver "f‘-?:é'k‘ %;ﬂ%%%%iwm 'gn""g Tances ". :mgg‘ww_e_w. > {vmct ‘W‘k FENR uﬁmﬁ'@ﬁ;ﬁi—; .
_t P & n_e_s. .
sublect, however, 1o any rictions of record and sy 2oning laws, regulations or ordinances allacting the 6aid property, as will not materialy inteselere

#ith such use cf e property 3s the ight reas: pect genenal which the property Is localed,
mewuwg‘pgga“m 00 ree ‘HJ"J‘“W‘;{; “Wsmw%s&’mm DOlUns.bbcpmdby

23 lolioas: cution and defiv anlnd.lam which is hereby acknowledged
:f;'d., .,.,,.,.fmmw.n anson Lake Tountr i'."'iu? nterest ur ng acct. Tnteres'?to Buye:-’.
a5 agent Yor the Selias, 5 eamest money, and &3 3 part of e purchase price ard consideration for this agr | 300 shall be fled as s00m a3 prachicable, bul nol lnt>r
mmﬁ]mmgdaynv:uund*olI‘mzlmpumnfmcmixibyﬂnn’a,wwmuydunwahuﬁnaletmw,unmmlwlmwma
of the puichase price 1> Sefler as lollows: if Seller agrees o fiance part of the purchase price a8 hereinaler set forth, by deflvering the nale end deed of trust as heremalter
pmdzd;aumxsmngudngmuummmsmmmdwmapmummammwmmwmwuwngmm
of a deed cortareng th pli n; nd by dofivering Yo Seler the remaining bal purchasa price, i any, in cash o by cerlified check.
MnllneGmmtsdesGmdlnonsmdOknquPmﬁmMmrmmuwumuusu:loclhbobw:ndvnlhem!donmd.nwmmdt
.wmmnmmmmwunmgmuwmmmmwmumuadm“ ation of this Hon, | p seling price and propesty
address, to ke local Board ot REALTORS®, s members, membar’ P p ol tnars of rezl eslale seles dats.

FINANCING {Check A o B)

A X This contract is hol subject 1o Buyer obtining Imancing.

3 This conlract v given subject ta the Buyer's abilly o obbsin financing under the terms and conditioas sel forth In *RE S550/A - Exhibl A, Fmancing Agreements®
s\tached hrovoto and incorporsted harein as set forth verbalim.
wnmcrcommmun»
A This coniract k not subject lo any conlingencies, except thase s to e roquirements herein set forih and *RE SS50/A - Exhedit A, Firancing Agreements® [ said
X exhibil is altached herelo)
B This contiact s sutyect Jo cortain cantingencles that are el forth in RES550/B - Exhibit B, Conlraci Contingentles®, aflached herelo and mcotporated hemn sl
sal farth verbatim.
TMH%I%I& s conrac shal be closed at e otsceol I T1-Lakes Escrow "
5 Missousi, on o1 belare the dyol UAMRRTY 3T
Al o'clock uuﬂsmwmmm:hmbmqMﬂqnﬂ"memmhhnmlohmm'mm“m,
m:mnuwednguyummwn- plicaton of the p u‘wﬁammwsamm
Possession shelt be defivernd fote Buyes al e time ol dosing or within cle: dys thereaher, subject 1o the sights of

wh) occupies the premises.
The Seller ogrees 1 pay the agent the commission agread upon between them.
NEAL ESTATE DISCLOSURE TO BUYGR BY SELLER'S AGENT: Buyer scknowledirs tha) Buyer has besn inlormed oraly, #1 the ime the Ageni osined personsl and fnancial
\, Of provided other spocific and by ihis wetten disclosure, thal (1) the kaing and coopersting ("seiling™) brokers working trough fheis salespeopls ars acling
on behsll of the Sciler of the real estale (Z)lho {9) of sny or oviher paymeni 1o be made fo the Agemt is from the (Seller) lor
). and (3) ik givento the Agent by the Buyer mey be disclosed to the Salier

MMI’NBS'ME!E(){ hmmmh&nmliﬂgw wmwummmwmumnmammmmawm

lorth heroin shall ly pxpics 8t M on the ﬂmmms&unmawwmw

: m-/ﬂ*/?*%_zéz‘ s 57%'%— /[7?«&

| |mm L S .
Seflr's counter olfer shal autometically expire 2t W on the .l’__ ’Imamﬁ.dbyswwbyntﬁmwvhdm

by Selor priax to 12t ane,
._DMMCQ"%L’ o . ‘ M. SS¥ il
CSeter ___Ms_:. D&J#ZTM_#“" w ssn%% 2 -,39{‘/
[ Time M.

uyes accepis the Safler's counter offer madeonthe ——_____dey
9. Time M. Buyers inlials
This transaction Is co-brokered trough . The undersigned ogent scknowiedges receipl of Iy 1 money deposit
ind confirms thal the required agency disclosure has been made in accordance with MREC Rule #4 CHS 250-8.095.

igen! " 8 — Dale
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GENERAL CLOSING CONDITIONS and SALES PRACTICES

R The merpinal caplions -_/m vwrions pamgrephs hereef are infended svicly for convenience -frr[mmr and shell not be dermed
i o, raodify. place sny comswricrion spem, or cxphuin provision of Mis coament.

Aburoct and The Sthes shall wihin 20 deys peior to dete of closing deliver lo the Buyer an Abstract of Tiite o said properly cerfified to dete by @ cornpeient sbatrecter
esvminsian shoming i tile markatable In fact in the Selles and toxes. auunnzs, Jodgrents snd mechanics fiems of record atteclirg 23d property, subiect homever to
amy exceplions hereln stnted.

Tive Buy=r shal have ten {10} daya alter such deRvery to examiee sald sbatisct and ¥ the Hfe of aatd resl property is defeciive, the Buyes sht specify Ihe odjec-
tlows I wiridlng and defiver 1he same 1o the SeVer ol the office of the agemt within tew (i8) deys sfict such delivery-of he tbevect The Scller snell
Defecs in wide  Wws sny ch detects crrmecied within shaty (50) deys Wew D¢ tioie of devery of such Anty delcts sppesiing i the abyirect and not sbjecs * o,
eacepi lleny ol record wiich can be removed as of course by Dhe payreent of maney, shall be doemed walved but anly inealar a3 ol te NS
ed. W any of said defects 50 noted e not comecied within shaty (80) duys sher dalivery of such objections thes s cantract shall be mll ond voidd nncd e enenest
money depusiicd 23 sloresaid shell be returmed 10 the Buyer and e sbsisect refymed to e Salles.

nnw«u&mmmgblwmnm-rr-on«.—ma-,uw-munmulm,u-nmdzmnmmmms\

Tide ovmer's policy of title | Any made shedi be ta e hase pries of e neming the Buyer xv the insured end
imzsrence M‘wnmhm;mnlm.mhwu-mhwmm“m.wmllﬁhhhmﬂhhunnﬂrﬁn
by Wi coniract s3d shslt proride that 2 poicy shaell be issacd bemetiotely siter Whe Seder's gerwred warranty deed 1 e Buyer Is pinces of tecord. All costs of

owner’s litle laswance sbel de paid by (he Seler, snd the premivm of Yhe mortgegee's Utie policy, R any, shell be pald by the Boyer.

Tide W is vadarsiood and agreed thatl (Nie Dereins required lo be l@rnished b merhetabie 50 20 st forth In Tile Stondard & of e 330wt Dor Xt Ie sise sgrres
sharichn s hlwemwmdmmmmbthﬂnmxn-uqdnmcu-d-tdmunmllnwnlmlmmmn
mmun-mmmnmmmuoum,amnmgum In the eppl

Seilcr to rmavey lmlmeunundp-opmyhn-uuuhm-u&«mimh.us*-umummmnmumsm‘:nmagmm
by wurianty wartondy d=2d Wee sud cles Wom ail Senc nd encembrances whetseerer, CxCtpt sv hervin proviied, mmmmmmw-m e balsnce. ¥
deed sny, of 30’ caoh poyrwert arxi deliver Lo 1he Sellar the note 5nd deed of wusy, N sy, heseinbefere provided for, :

msm'mlmhMmlsms.com-dwumudmmwwwq-u.nbnnhunlmmﬂmmu,
culerwior yexr which shall b¢ promted as of the dae of the defivery of B daed. M the smosat of tsres cannot then be sacernmingd, prorion shall e

Tares, compulcd en Uw setcunt of genersl laxes for De preceding calendse yoor. The reacal froew asid real property, 11 any, 3hel 9o 10 Ive Scber prorated to daie of
assessmenls deltvery ol tho deed nd 1o the Buyet theraelior. Scouvity deposits snd advence tents, £ any, 3hefi be peld te Buryar M cloting. in the creat Salec hen paid to
ond read oxy lend=r o cpeall tov jases, such oinounts shell be spplied hvwwd e ol Seller's obiigetion 1mder this poregraph and shol be assionied Yo Buyor anc

Pryct shelt Saberfos any the amount ol Selles s sbiigation fos prorated faxes b dee, snd If such deposk s net sulficicnt 1o saflaty Sofie 2

obigotion hereundor, Sefier Shall pay 10 Buysr S smount of 1y dllerence.

1 ¥ vderalocd end rgred Ms) becsvsc of Ow commimenls of The poviles, Wit Bme b of the essence o Hit ngrecmont, r=d 8 e Slier hee b-p

Faudes m Selker's ren of thio g by Mosnlahing Kir 23 hetchr providedt, and the Beyer kolls to comply rith W =opirenzety of NS P eoment vk,
pecfonn ten (16) doys Wherea(tse, firen the money depociied s olotesaid shalt br pald ever lo fhe Safler as Rysidmed damems, Attie? denyss being Aficall W rat
prvaymiy hapozatic lo nacotisin, a4 IO ogreemant moy er iney nat e thersafer operniive, of e opticn o the Seler. Salfr’s pgzat thall wet P2 Nede for e et
monzy o U2 depashizd 33 herch provided wett actvally B e var of cxzh i s bands ol the egard, % Super chell 100 o ey eddifond caoneet

mowray STt when ¢ (F sequired by the contnct) ov X tiee crvmsat memey deposit 16 © 02 POl over 10 SoPv: a Rquidtied dameq 4 harrwge of tAlas =t

Buyzr g petlom »2 bvatmndae providod, then e camest monty 92posht kol go Airst tewerd reirebersiiog cvirenncs of Sellor or Soiier'< gt inerere d b this

Viqmidpscd trenzr=fiun, and 'he tole:r.c ¥ B pald Onoctindl (1K) o Setier orvd Coe 23 (%5) 12 Scties’s nocsed agest in lines of coromissien, provkied hrraer, thet the 14
dannges ol 7l b1 wo Svenl TIccive ng 3ma of Wy K01 his == ieTe gratar Baon INe mownt ogrecd te oF conalizIon. Sc%sr wrd Bayel aqree Wl in fhw nvers o
adhpute ot th3 1wz o ferdcihes of any srenest sonsy £24S by T Bigkar, the Lroder shioll Ik #nid €crea™ I 30’2 €02r2a a2zaad ==t fwe Pocdier ohots" =

wriven 1o s hom o pties cost ating Lo disponition o ustil 3 civil 3200 s BR>d 1o drienmine dlapoalilon o wriich liete the Uraker mey pvy the kinds inva cmrr,

R shalt he Selter’s obilgation t koep the improvemenls on e said ‘praperty fully Incurnd unif! the dale of delivery of the deed o the Buyer, It the im.
Fraperty tn PoTIMTuS e (e ald propyly sve sulstanfially denogsd er d>areycd by tire or efhor casunlty prior le Ihe clostng ot This sale. Wrew the Bryer —ho® heoe
be kept Hom optkat of pliag ol of M °F o, 1 procecding il bls perfannence ender (hia conkeact, o: cantelling this codret rawreipun he rweaet
nsned mwmwlm:mdr 230¥1 20l U2 rewrnsd 1 B Bepey sd (e rhotract rehurncd to the Sciior, In W evevd Buyer sccepts o el perte
wnder thiz coniract and Seller Mg sgreed horkin to fivmce 3 vt of M2 puechase price, then Duyer swst eliher unlnhs-mm..;'a'-,,wg
e Impreveinonts, or Stiler 3l Sefler’s eleciion can cance! this comiact.

fu the cverd fire paefics hezedo age e tcu oty insuracse polficy on Bz properly stdject heeta 13 ¥ de eatgurd to Dy or. ihm ol the time of clecing Buyer sgeacs

Assigowrend 19 pyy SIAO pro rste Soy smoumi el d i emhime th oad the poficy shell b+ 2z3igned he Buyer. W the pyom the Bryar Is nxcuming fn.

of iz ouce debteda=v3 of o mapzely ahicts I3 acewied by & deed of trust and Il brder reqpdres o contiuralion of tfre lnsusance depesit mde by v Scller, then the 2o
shelf &32igh 3310 cepa=it 1o Me Buyer and the Gayee shell teimburse the Setter for the amoust hereof.

“fazirin sigrwazes”, a5 thatsenn Is y used pith relermoe to fac o ‘ rorples, ete., shoit

Focsimile 92 andtrercdy are decia et by sl pusties W this Crntsact o be Ibe Sevte a3 o Ofiginel slgnatwre 1e INg Contvact; v!«ahu‘-uwu tm-t. JchvAng the slorsyes

signatern parix Unieol, thal de esied sl sefizd upen by oif paities Rertio a3 e osigfral caniroct end T authointic -wm =Rh Ure 3ome Tegel fores nd et =3
Mough th= forskwiie ks (n Inct 1he oripinel docusarnt 1o which 8 geniune siyrwiure hos been offired™.

K13 Netther understesd IR The 43918 males no guIraates or repreezstalion ae 1o the $118 of 30id ret preperly, o “mhﬁummnao\.mu
te the ropair or condWion of any of the indidings or buprovewenis sBusted upon seid sbove described rerd prapenty.

SPECIAL AGREEMENTS

$1,000.00 will be held in escrow ¥ntil spring when pool can be opened & filters & pool can be
inspected & confirmed to be operating. Purchase includes all 23 rental units consfsting of
cabins & motel units situated on 3 different Jocations. 5 reéntal sitting on South West side of
street, (4 unit complex & large cabin) making up five units. House & storage buildings, pool,
signage. Seller will share half the costs of laying new frost free water Yines & covering &
insulating existing Vines on the North East side of street to make them rentable for the winter

season. .

Buyer will forfeit $20,000.00 earnest money if they do not close per this agreementy excepting.
death or permanently disabled.

Aoswrectonder . . . oo .. MY Alowmy’s oplniom rectived_ | .. . R [ IV
Avstroct defvered . . . ... ... 1% Cooed . ... . .. e.ao RN 7 I

Approved by Logel Counset for the Miasow| Assacietion of REALTONS®
Form NESSSO - For ssle by tha Missowr! Assodesion of AEALTORS*
P 2. Bon 1327, Colembis, NO §5205-1311. Capyrighn 1979, Revised Novearder, 1990,
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RE 555D/B - EXHIBITB Contracts 1756

Contract Contingencies
{Only those paragraphs which are completed shall be applicable)

ALTOR®

A. CONTRACT YO BE CONTINGENT UPON SALE OF OTHER PROPERYY Tius sale 1s al tne oplion of the Buyer, contingent on the sale and the closing
1 such saje ol Buyer’s property located at (Address) (Cily) (Slaie)
n the day of 19 In the event the closng of such sale is nol compieled, through no faull of the Buyer, this
ontract shall af the option of the Buyer be voud 8nd upon Buyer's request camest money less any expenses incurred by or on behali of Buyer, shall be relunded
o Buyer

(1) Seier shal bave the righl 1o cance! thrs contract at any Ume by giving Buyer hours wnilien nouce Saxd time penod will commence
2 the powd w time vhen the Buyer or Buyer's agent has actual knowdedge of Scller's wniten notice The flahon shall be eff ically uniless
within sa1d Mime penod alier recopt of such notice the Buyer shall nolify e Seller in wnbng that he witl plele the purchass of amd propenty aven though
the contingency In paragraph A. has not becn fullilled
{2} In the uvent of she removal of this contingency based upon Selier gving notice bs oullined v paragraph (1) herem. Buyer shall tlose on dosing

dale scheovied i the sale

B CONTRACT TO BE CONTINGENT UPON BUYER DBTAINING EMPLOYMENT The porties Leralo agree performance under the lerms of s contract
shall be expsessly contingenlt on the amploy of with under the loims acceplable
lo sad incwvidual on the day of 19 In the evenl such employment is nol 1! this shall be aull and
voed and the carmest money deposh shall be relurned o Buyer

C. CONTRACT 7O BE CONTINGENT UPON THIRD PARTY INSPECTION: The parties herela agree perlormance under the lerms of tha contract shall de
expressly contingenl on ar inspecon by & 1hird party of pasties oo Buyer's behall Within __.3 days afler the tinal acceptance of the solcs contract,
Buyer, at Buyer s aption and expense has Lhe fight to Oblain wrilten mspection reports from reputable third parly or parties as lo structural defecls, tal
hazards, plumbing healing air condiionmg and sewage sy g pool, all mech | squip and apphances, and
atter which time tys right shalt be waivad Should the result of such snspections
nol be acceplable lo Buyer, Buyer sall have five {5) days  which to luraish Seller a copy of the mspecion report or repocts and fo nobly Seller or Lisling
Agent, 19 waking of non-acceplabikty Sallor sholl have hve {5} days from recewt of the report and noldication in whuch 1 aqree to correct of repair the unacceptable
defects prior 1o closing or 1o cnles wido an agreement in wribng with Buyer as 1o a Yy ody w hou of ton ol such defects Buyer shall have
three (3) days i which lo accepl Seller’s proposal for repawrs and cosrection of the defects; and o Buyer shall tail 10 do so, this conlrach shall become null and
vold and the eamest monecy deposil, less any expenses incurred by or on beball of Buyer, shall be refunded to Buyes

D CONTRACT TO BE CONVINGENY UPON TERMITE INSPECTION: Pnor to cloaing a licensed exterminator siu! indpect ke residentlal dwelling and issve
a wnllen codication showing the strurture to be free of tesmites or other wood-boring msecl infestation ot sernous damage caused by lermites of othes wood-

boning Insects.  snfesistion s found, Seller shall pay the cost of lwa : wchng ARKIENRXXX . i damage rom niestabion

E CONTRACT TO BE CONTINGENT UPON SELLER'S PREVIOUS CONTRACT. Buyer acknowledges that Seller has enlerod into a p for
the sale of the praparty described herern with (Buyer} , Oated the day ol .19 . and
this convact Is subjact W the nghts ol tha previous Buyer and is cont upon sad nol being closed.

F CONTRACT CONTINGENT UPON BUYER'S LOAN APPRAISER'S INSPECTION. If repaws are required by Buyers joan appraer Sebes agrees 10 pay the
Grst § of repasr il esik d repairs exceed that amount, this contract shall be voldable al Buyer's oplion, and il declared void, the esmest
money deposi, less any expenses incutred by or on behall of Buyes shall be relunded to Buyer

G CONTRACT CONTINGENT UPON WELL WATER BATISFYING STATE STANDARDS. This conlract shall be contingent upon a lesi(s) made by a stale-
certified taboratory of the well(s) supplying water to the dwelling which mdicate(s) the water (o be sauistaclory by Stale standards. The cost of sad tesi(s) shall
be paid by the In the event the lasi{s) reveal(s) tha waicr 1o be unselisiactory by Stale siondards, Selies shafl correct the problem
af Seller’s expense not (o exceed § . and 10 furnush Buyer with 3 reinsp eport(s) showing the waler 10 be sslisfactory by State
1 the cost to conect (e problem 1 grealer than the sum agreod pon herein, this contract shall be vordabie ai the Buyer's option, and i declared vord, the
earnest money deposit less any expenses incurred by o on beha of Buyer shall be refunded 1o Buyer

Seiler

Scller

©Approved by Legal Counsol tor the Missoun Assockahion of REALTORS®
Form RES350/8 Printed and lof sale by the Missouri Assoclation of REALTORS®
Copynghl Ottober 1991
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3 Warranty Deed by Corporation
-
'0- KNOW/ ALL MEN BY THESE PRESENTS:
i That DUVALL=-MICHEL INVESTMENTS, INC,
:;: of the County of TANEY in the Siste of  MISSOUR1 . » Corporation
3 organited and exliting under the laws of the State o) MISSOURL party of the Nist porl, in compiduration of
f =-=TEX AND NO/100 AND OTHER GOOD AND VALUABLE CONSYDERATIONS - DOLULARS
(o4
::.. toltpsld by G,BRYCE RAPPLEYE AND L,JEAN RAPPLEYE, HUSBAND AND WIFE
e 10/ tate A, ﬂ‘\(‘wqy Brocn My 65TYD
& of heCaunry of  TANEY and Stare of M1SSOURI ponn 1ES

of the second part, the recelpt whergol 1y hereby schnowlzdged, and by virtue and pursuance of 3 Revolution of the Board of
Divectors of said party of the first part, do by these priaenty, Grans, Bargain, So11, Convay and Confirm unto the seld part

3 of the second part THEIR helrs and asslgms, the following described lots, trcis, or parcals of land, lying, being

} and sliuate In the County of TANEY and State of MISSOURY

2 to-wils N
ALL OF LOTS ONE (1), TWO (2), THREE (3) AND FOUR (4) IN BLOCK FIFTY-ONE (31), AND LOTS '0:!

THREE (3) AND FOUR (4) IN BLOCK FORTY-SIX, AND LOTS TEN (10) AND ELEVEN (11) IN BLOCK m'

PORTY-ONE (41) ALL IN ROCKAWAY BEACH, AS PER THE RECORDED PLAT THEREOF FILED IN THE
OFFICE OF THE RECORDER OF DEEDS, TANEY COUNTY, MISSOURI.

TO HAVE AND TO HOLD the premises aforasaid, with all and singular the tights, privileges, sppurtenences, and Immuniiies ..

< therefo belonging or in anywise sppertaining unto the ssid part IES of the second part, and unto THEIR  heirs and anigna, forever. :'.
ﬁ»’ The saiq party of the fint part heteby covensnling that It Ts lawfully selsed of an indifearible estate In feo In 1he pramises herein ' j
’; conveyed; thet It has good right 1o convey the 1ame} that the sald premies are [rae and clear of any incumbrance done or suffered ':‘;.
E Dy it or thore undee whom 1t claims; nd that it will warrant snd defend the title 10 the said pramires unto the 1sid pertIES  of the

3, second part snd unto THEIR hairs snd ssuigns forever, sgainat the fawful claims and demandy of off persomy whom-

3 teaver,

IN WITNESS WHEREOF, the  DUVALL-MICHEL INVESTMENTS, INC.

g
?4‘ the said party of the first part hay coused there prevents 10 be signed by v PRESIDENT ond
0ttested by [ty seosetay, ond corporate sesl 10 be hereunto alfined, this the 4TH oy of NOVEMBER
AD e e
A T . -
RO - BACHIGHEL JBSTIN U,
v SEA! e - éﬁw.-.@z“ &—/ ....... 1SEALY
Ll SEAL. g P ;o WPgREL “PRESTIENT
i hhg, e $9E Atenred W'ﬂ’(ﬁ, S'..J.)L‘GA' ........................ eeewn-,-Secretaty
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STATE OF MISSOUNI,
-.. TANEY }... On this ATH day of JANUARY A.D.199),
Delars me giherally appesred EDWIN V. MICHEL
10 Mo personefly hnown, whe being duly sworn, #id say shet he ks PRESIDENT
ol

DUVALL-MICHUL INVESTMENTS, INC,

Mt the seal atfined 10 This Inrirumant ks the Corporate sesl of sald corporation, ond thet the 8eid Imirument wes slgred ond sesled
0 brhelf of s0id corperation by eutherity of my Deord of Directan ond the sold

EOWIN Vv, MICHEL, PRESIDENT

scknowledged sald Instrvrment 19 be the Iree mdﬁ;‘dnoldmm
o Totimesy Whanef, | have hereunte set My Nond and affingd my official seol, ot my oifioe
BRANSON, MISSOURL the day ond oor st shove written,

My comminion d¢ Notery Public will empirs on ™o J6TH  doy of DECEMBER 1996 .
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Business Entity with Charter Number X00250636
Name BRANSON LAKE RESORT

Street 101 Lake Street: P.O. Box 86  City/State/Zip Rockaway Beach, MO 65740-0086

Business Type Fictitious Name Registration Date 02/04/1993
Status Date 01/14/1994 Status IP
Status History Owners

Business Entity Name Search Agent Name Search Charter Number Search




Owners for the Business Entity with Charter Number X00250636

Name Street City/State/Zip Ownership
1 George Bryce Rappleye 101 Lake Street Rockaway Beach, MO 50%
2 Linda Jean Rappleye 101 Lake Street Rockaway Beach, MO 50%
Status History Charter Record

Business Entity Name Search ] Agent Name Search Charter Number Search
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QUIT CLAIM DEED

With Statutory Acknowledyment

THIS INDENTURE, Made on the. L2%h .doy of ... ......Septomiet . . <AV
One Thousand Nine Hundred and... ISnety~three _____ ___. by and between f9ryc jicyce . |
Beepleve, o rarrded Person . ... o ... ... .. e e .
of the County of.__.Taney......_____, in the State of Missouri, part .. of the first part, and. - .-
_Linda Jean Rappleye, a married person .. ... .. e e meee s

\, »

Booraen fobas Fomit LBrasste, P 8ay 36. Ruckaon, Bruoch. . LENQ
of the County of.__Taney , in the Srore of Missour:, port y . of the second part.

WITNESSETH, That the 50id DOrtY. . ..cceen ve vun v o mew o -0F the hirst part sn consideration of the sum of
J2%0ne_and oher valuable consideralions*axwwmsss DOLLARS
(130,17, SO yald by the perty.___ . ol the second port, the receipt of which is heieby acknowledged,
doSh. caecunn.. by these presents Remise, Release end iorever Quit Cloim unto the 30id party.. ... of the
second port the following described lot, tracts, or porcels of land, lying, being ond situate in the County of
ee=ToDOY. ... cemmann- , and State of Missouri, to-wit.

All of Lots One (1), Two {2), Three (J), and Four (4) in Block Fifty-one (51), and
Lota Three (3) and Four (4) in Block Fort,-six (46), and Lots Ten (10) and Eleven
(11) in Block Forty-one (41) all in Rickaway Beach, as per the recorded Plat thereof
filed in the Office of the Recorder ot Decds, Taney County, Missouri.

TO HAVE AND TO HOLD the same with all rights, immunities, prinleges and cppurtenoncss there-
to balonging unto the said party.._ ... of the serond part and. .. h&r .o oen ool heirs ond assigns for-
aver, 30 that nelther the said poetyg._ ... of the first part nore . .Bis. oo heirs, nor ony other person
or persons for. DiW .o - oF 1Nee R e nvear NOMEe oo amnn or behalf, shall or will hereafter claim or
demond any right or title to the oforesald premises or any part thoreol, but they, and avery one of them sholl
by these presents be excluded ond forever barred.

IN WITNESS WHEREOF, the said party..... of the first part hos ... _ hereunto set__bls______ -
hond.... ond seal. ..~ the day ond year first above written. ,
[ Vas 7, . ".’ .
Signed, Secled ond Delivered In the presence of % '.'.r ?:..ga éf.ﬁ/iﬁp.é%}-uf}.ﬂSEAL)
(L AL EE T LYY YRR YA Y IR R Y O P RN SN EY TN XY YN 'ﬂ‘.:.'ﬁ.‘-.. .I----..-....--"--n‘..‘SEAL)
LA AT T R T Y LAY NI TLEY LR r ST Y YT Y Y Yy LA L EF AR L AN N R E Y FES T E L L2 B R TR 2 23 *-.‘(SEAL)
avmeveums ctemmAmENE . ———— ~neelSEAL)
S s O, . ‘. SINGLE PERSON'S ACKNOWLEDGMENT
On thiso e e doy Of cacmcecaaa oo , 19___. before me nersonally oppeared ... e ccccoaa . conn

10 me known 10 be the Person........ described in and who executed the foregoing instrument, ond
ocknowledgad thot........ executed the same O%aeew ccncuee free act and deed.

The 30Md- - cccamccen.anncnaccennarass fUrther declored. ... . ... ... 10 bu single and unmarried

IN TESTIMONY WHEREOF, | have h+reunto 481 my harud and affiaed my otlicial seal,

at my offico IN. o aecsnsemranmmrem e oo the doy ond year first above written

My term of office as a Notary Public will expire .. .. R |
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# 30,633

100x0323 Met 1736

This instrument is prepared by: .
Linda Jean Rappleye .
P,0. Box 86

Rockaway Beach, Missouri 65740 8

(417) 561-4135

. This space rewverved for use
by Clerk of Court:

STATUTORY WARRANTY DEED

1, Linda Jean Rappleye, whose post office address is P.O, Bnx 862
Rockaway Beach, Misaouri 63740, hereinafter referred to as "the crqntOt”,
for good and valuable consideration, the receipt of which is acknowiedged.
hereby grant, bargain, sell, and convey to“Linda Hodgea, whose post office
address 1-"‘.0. Box 86, Rockaway Beach, Missouri 65740, hereinafter
referred to as "the Grantee”' and the heirs, assigns and successors of theo
Grantee forever, all right, title interest, estate, lien, claim, equity,
and demand of the Grantor in and to the real property in Taney County,

Missouri, described as:

ALL OF LOTS ONE (1), TVO (2), THREE (3), AND FOUR (4) IN BLOCK
FIFTY--ONE (51), AND LOTS THREE (3) AND FOUR (4) IN BLOCK
PORTY-SIX (46), AND LOTS TEN (10) AND ELEVEN (11) IN BLOCK
PORTY-ONE (41), LOT TEN (10) IN BLOCK FOR™Y (40) IN THE 8UB-
DIVISION OF ROCKAWAY BEACH, MISSOURI AS PER THE RECORDED PLAT
THEREOP, RECORDS OF TANEY COUNTY, MISSOURI,

SUBJECT TO BASEMENTS AND RESTRICTIONS OF REZCORD, IF ANY,

The Grantor fully warrants the title to the above-described property

and will defend the saue against thae lawful claims of all persons
whomsoover,

This Statutory Warranty Deed is signed by the Grantor in the Presance

of the witnesses of the 3 day of l!gf&ntn\‘,1993.

NITNESGES:

' {
-5 /
‘:‘ﬁf/’f'ﬁ;c1.1(‘ /7{7 ///<7 /(

Brlndy(-k Nichols
lr;w: OF MISSOURI

Wﬂ'f;'o”"“"“

l‘ A ". ..
oing Instrument was acknowledged before me on the_ " day of

S‘c /cl 3, by Linda Jean Rappleya, who personally appeared d betore me,

ldknOVIedqed that shue exccuted the same as her fren act and AdanAd.
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF MISSOURI

SGUTHERN DIVISION

IN RE: )
GEORGE BRYCE RAPPLEYE, )
Debtor. )

) Case No, 95-60100
MARILYN JOHNSON, )
Plaintifl, )
)
vs. )
)

GEORGE BRYCE RAPPLEYE, ) Adv. No. 95-6025
Defendant. )
A N N W MEM

Defendant-Debtor George Bryce Rappleye filed a Chapter 7 petition seeking to discharge,
among other debts, obligations owed to his former wife, plaintiff Marilyn Johnson, as a result of a
Decree of Dissolution of Marriage entered by a Utah state court. Plaintiff filed a timely complaint
to determine dischargeability of debt pursuant to 11 U.S.C. § 523(a)(5) and (15). Appearances at
trial were: Plaintiff, in person and by counsel J. Kevin Checkett; Debtor, in person and by counsel
Dan Nelson. After hearing the evidence and arguments, the court finds Debtor’s obligations to
Plaintiff are nondischargeable. The court has jurisdiction over this core proceeding and may enter
final orders pursuant to 28 U.S.C. § 1334(b) and 28 U.S.C. § 157(b)(2){A),(D,(J) and {O).

These findings and conclusions are consistent with those made on the record at the end of the
hearing and in a supplemental record, which shall be incorporated herein, but due to additional review
of the record, they may modify oral findings. Any findings of fact designated in error as conclusions
of law shall be deemed findings of fact; any conclusions of lJaw designated in error as findings of fact

shall be deemed conclusions of law.



FACTUAL BACKGROUND

These parties married in their ifties and divorced atter approximateiy five vears. Plaintif had
Deen married previousiy for more than 20 years to a doctor inthe Air F* . She had and her former
spouse had six children. In the dissolution of that marriage, Plainti.  .cived a modest pension of
$1,180 per month.

Prior to Debtor’s 1995 bankruptcy fling in Missouri, the Fourth Judicial District Court cf
Wasatch County, Utah emered a Decree of Dissoiution of Marriage between Debtor and Plaintiff in
1991. Pursuant to the Decree, Debtor was 10 pay a total of approximately $206,000 to Plamtiff.
including $5,000 for Plaintiff’s attorney’s fees. Debtor failed to pay any of these obligations.

During the marriage of Plaintiff Mariiyn Johnson and Debtor George Rappleye, which lasted
only about five years, the parties had toth separate and joint property, and separate property which
was commingled and converted to joint or marital property. For example, at the time of the marriage
Debtor owned a hardware store. When Debtor and Plamtiff married, Plaintiff cashed in her Air Force
pension benefit, her primary asset, and contributed the $50,000 in proceeds to the hardware business
which she and Debtor jointly operated during their marriage. In the dissolution of marriage
proceedings, the state court judge found the hardware business was marital property. As will be
discussed below, the business was lucrative.

During the marriage plaintiff was unemployed except for her work without salary in the
hardware store. As found in the dissolution proceeding, she was 55 years old and had limited
education, training and job experience. Before the marriage, she had $1,180.00 per month income
from the Air Force pension which she cashed in and contributed to the hardware store. At and after
the dissolution, Plaimtiff’'s income was only $800 per month. In contrast, Debtor was 56, in good

health, and had years of business and work experience. He owned at least two lucrative businesses,



including the hardware store (which the state court held had been converted to marital property) ana
a hosiery business in California. T the dissciution, he received one haif of the proceeds of saie of the
hardware business, which totaied approximately 3182,000. He had retired and was not zainfully
employed, but in order to pay his monthly expenses of $1,375.00, he could look to the hardware
store sale proceeds and income of $25,000 per year Som the hosiery business. When Debtor began
the hardware business in 1981, before the marriage, he earned 315,000 per year Tom the business,
and could earn at ieast that much and most likely significantly more based on his experience and
knowledge, as found by the Utah state court. In 1992, after the dissolution proceeding, Debtor’s
income was $78,752.00. After that, his income allegedly dropped to virtually zero when he became
a stake missionary.

The state court divided the hardware store proceeds of approximately $182,000 equally and
entered the judgment for it as alimony, divided an account evenly so that Plaintiff received $58,000,
and awarded her attorney fees. It also appears Plaintiff was awarded $800 per month support for two
years. Debtor appealed the decision, which was substantially affirmed, and then retried the matter.
During the proceedings, Debtor made a fraudulent transfer of real property to his son, which the
court voided. In violation of the court’s order, Debtor dissipated a Merrill Lynch account by writing
checks to family members and friends. At one time, it appears the account had in excess of $300,000.

Debtor and Plaintiff are both members of the Mormon church, and Debtor now lives in
Branson, Missouri, where he has volunteered to serve as a full-time {ay missionary, known as a “stake
missionary.” This position produces no income, and Debtor claims he now has no income and lives
off the charity of friends. Plaintiff works as a church secretary and rents out a room in her home for
extra income.

On February 13, 1995, Debtor filed a Chapter 7 bankruptcy seeking discharge of his debts,



including that owed to Plaintiff, which was listed in the schedules at $216,011.478. Other than the
debt to plaintiff, most of the other scheduied debts were for attorney iees 10 numercus attorneys. :n
addition, two friends, Brandy and Charies Nichol, were listed with two unspecified claims totaling
$11,200.00. At irial Debtor testified the Nichols’ debts were for heiping him prepare court
documents.

e

1 3 i]i s ] &

11 U.S.C.A. § 523(a)(5)(1994) provides, in pertinent part, :hat:

A discharge under section 727, 1141, 1228(a), 1228(b), cr 1328(b) of this title does
not discharge an individual debtor from any debt-

] L ]

(5) to a . . . former spouse . . . of the debtor, for alimony to,

maintenance for, or support of such spouse . . . in connection with a

separation agreement, divorce decree or other order of a court of

record . . ..
The issues to be decided before this court are judged by the standard of preponderance of evidence.
Grogan v, Gamer, 111 S.Ct. 654 (1991).

The evidence indicates the awards made to Plaintiff and ordered to be paid by Debtor were
intended as support. While the court does not disregard the Decree Of Dissolution Of Marriage
issued by the Utah state court, nothing in the Decree is conclusive on the issues tried by the
Bankruptcy Court. See In re Williams, 703 F.2d 1055 (8th Cir. 1983); In re Ianke, 185 B.R. 297
(Bankr. E.D. Mo. 1995). A statement in a decree of dissolution of marriage that neither party is
awarded support is not a limiting factor binding on the bankruptcy court. See, Holiday v. Kline, 63

F.3d 749 (8th Cir. 1995); In re Williams, 703 F.2d 1055 (8th Cir. 1983). This court’s findings are



consistent with the findings of the Fourth judiciai District Court of Wasatch County, Utah.

The doctrine of coilateral estoppel prevents relitigation of an issue in a later lawsuit by the
party 2gainst whom the issue was decided in the previous adjudication. Swapshire v, 3aer, 365 F.2d
948, 950 (8th Cir. 1989). The element of collateral estoppel are: 1) the issue decided in the prior
adjudication :s identical to the issue in the present case; 2) the prior adjudication resuited in 2
judgment on the merits; 3) the party against whom collateral estoppel is asserted was a party or in
privity with a party to the prior lawsuit; and 4) the party against whom collateral estoppel is asserted
had a full and fair opportunity to litigate the issue in the previous suit. Swapshire, 865 F.2d at 951,
citing Qates v, Safeco Ins, Co, of America, 83 S.W.2d 719 (Mo. 1979). The elements of collateral
estoppel are satisfied in the present case regarding the support nature of the award.

The issues in this adversary action as to division of marital property and debts, and
determination of awards in the nature of support, are the same as those which were comprehensively
and thoroughly litigated throughout the Utah court system by these same parties. Plaintiff presented
credible testimony and evidence before this court that the exhibits presented and accepted into
evidence in this proceeding were used before the courts in Utah to determine the support issue. The
decision by the District Court of Wasatch County, Utah on retrial, which was a decision on the
merits, makes clear that the obligations of Debtor to Plaintiff were for her support. Debtbr had a full
and fair opportunity to litigate all the issues in the Utah state courts, and in fact has avdiled mimself
of the opportunities to engage in extensive litigation in Utah.

Even without the benefit of the doctrine of collateral estoppel, this court’s ruling in favor of
Plaintiff and against Debtor would be the same. The court hasiconsidered the numerouq fagtors set
forthin [n re Soval, 171 B.R. 690, 692 (Bankr. E.D: Mo. 1987), in determining the dischargeability

under § 523(a)(5) of the debt owed Plaintiff by Debtor. Plaintiff has met the burden of proot under



the Soval analysis to show that the obligations ordered by the Utah court to be paid by Debtor to
Plaintiff or for her beneit were intended 0 have a support Zuncuon and are, therefore,
nondischargeable obligations under §523(a)(%) of the Baniquptcy Code.

Particulariy noteworthy is the fact that Plaintiff has poor earning capacity and is not employed
at the same job she held at the time of the Utah remiai. The Utah court did not beiieve Plaintiff had
a surplus of funds by which she could support herseif. Debtor, on the other hand, has business
experience and has had at least two businesses which nave generated substantial profits. Debtor’s
earning capacity is actually much greater than that found by the Utah court. During Debitor’s life, he
has generated a significant amount of income and assets.

2. Discl bili fer § $23(a)(15)

The obligations are also nondischargeable pursuant to
§ 523(a)(15) of the Bankruptcy Code. 11 U.S.C.A. § 523(a)(15)(1994) provides, in pertinent part,
that:

A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this title does
not discharge an individual debtor from any debt-

* L *

(15) . . . that is incurred by the debtor in the course of a divorce or
separation or in connection with a separation agreement, divorce
decree or other order of a court of record . . . unless-

"(A) the debtor does not have the ability to pay such

debt from income or property of the debtor not
reasonably necessary to be expended for the
maintenance or support of the debtor . . . ; or

(B) discharging such debt would result in a benefit to
the debtor that outweighs the detrimental
consequences to a . . . former

spouse. . . .



Under the provisions of § £23(a)(15), the burden is on Debtor to show either his inabiiity 0 pay the
joint indebtedness or to show :hat the benefit to Debtor of receiving a discharge of these debts
outweighs the detriment to Plamntiff from Debtor's non-payment of the debts. Sge, inre Becker, 185
B.R. 567 (Bankr. W.D. Mo. 1995). Debtor has made no such showing under either preng.

Inre Florio, 187 BR. 554, 656-658 (Bankr. W.D. Mo. 1995), is adcpted by this court for the
proposition that the ability to pay under § 323(a)(15) does not necessarily mean at the time of the
trial, but requires the court to consider debtor’s future eaming capacity. Here, Debtor has voluntariiy
placed himseif in a position of eamning less income - - virtuaily no income, in fact - - and then claims
he is unable to pay his debts. Debtor’s decision to become a stake missionary in his church is his
decision alone.! He chose to place himself in a position of voluntary retirement several years ago.
Debtor recetves no compensation from his church. Taking a voluntary retirement and working in a
voluntary position for the church or a charitable or civic institution is a luxury many people would
liice to be able to afford. Debtor is not prohibited from making such life-choice decisions, but he
cannot do so in order to render himself a pauper in an effort to avoid the lawful support obligations
réndered by the Utah dissolution court, or while seeking the protection of the bankruptey court as
ameans to avoid those support obligations. When the obligations to Plaintiff are satisfied, Debtor

isifree to make such life-choices.

! Debtor testified that if the stake president asked a person to volunteer to be a stake
missionary, it was actually a command or request that one did not decline. Debtor testified that
he was asked to do this by the stake president, but he could not remember the president’s name.
Plaintiff’s counsel questioned Plaintiff about whether Debtor was called by the stake president to
be a stake missionary or whether he volunteered. Debtor’s objection to the question was
sustained. However, it appears the testimony should have been admitted because Debtor
introduced the issue and relied on hearsay testimony to assert that the stake president asked him
ta be a stake missionary. Therefore, Plaintiff should have been allowed to testify that the stake
president informed her he did not ask Debtor, but that Debtor volunteered for mission work.



Debtor raised medical issues as a reason it would be more detrimental to him to entorce the
obligations and why he could not pay the obiigations . Debtor presented no expert testimeny or
medical evidence of such conditions and there is no evidence that De>tor is disabied or s in any
manner unable to work. The court observed Debtor during a period of two days and he appeared 5t
and fully able to function, which he apparently does in his full-time volunteer endeavor. Althougn
Debror claims to have disc problems, many people have such back problems and are able to get aiong
with their daily lives and employment. In fact, Debtor is an avid gelfer and continues to play goif
in spite of his claimed disability. Additionally, Debtor is able to perform his full-time job as a
voluntary stake missionary, his normal daily activities, and odd jobs. Debtor did not establish an
inability to pay sufficient to satisfy the first prong of § 523(a}(15).

Analysis of the second prong of § 523(a)(15) indicates that the detriment 0 Plaimiff
outweighs the benefit of discharge to the Defendant. As previously noted, Plaintiff does not have
significant earning capacity. By contrast, Debtor has years of business experience and has had at
least two lucrative businesses which have made substantial profits. He has previously generated
significant income and assets. Debtor has greater income capacity but chooses not to work. Plaintiff
also at one time wished to be a volunteer missionary, but instead now works as a church secretary
and rents out a room in her home to meet ordinary living expenses. Debtor suggests that Plaintiff
should look to her children for support, but Debtor’s support obligations are not discharged by any
acts of charity from Plaintiff’s children.

3, Debtor’s Credibili

Debtor’s previous lack of honesty and deceptive actions reflect on his credibility. Plaintiff

testified that during the marriage Debtor kept significant sums of cash hidden in the home,. Once,

she unexpectedly came across §52,000 in cash hidden inside the bathroom cabinet behind the drawers.



Debtor toid her at that time the cash was taken from the register (and apparently was not reported
10 tax authorities) at the hardware store the coupie ownea. This testimony was basicaily undisputed.
The coupie took their personal problem over Debtor hiding money from his spouse to their bishop.
Plaimiff and Debtor apparently spiit the $52.000 after their bishop advised them to do so.

The District Court of Wasatch County found Debtor made at least one frauduient transfer
within his family. The court voided that transfer. The state court prohibited Debtor Jom disbursing
funds, yet in violation of that order, Debtor made a transfer of 36,000 to $10,000 to his children out
of the funds. He made the transfer because Plaintiff made a gift of money to her children tefore the
divorce. Plaintiff testified the transfer to her children was from her half of the hidden $52,000 that
the bishop split between the parties. In contrast, Debtor’s transfers to his family members and
children after initiation of the dissolution proceedings were made from the marital assets Debtor had
been enjoined from disbursing. Whether there was a specific order in effect from the state court judge
at that time, one would know generally in a divorce proceeding where assets are being divided that
it is improper to take assets and convey them to family members. If Debtor conveyed marital assets
in order to keep them out of Plaintiff’s reach, the conveyance constituted a fraudulent transfer.

Evidence came in without objection that in 1984, Debtor was indicted in federal court in
Wyoming for actions involving commercial fraud. Debtor and a third party attempted to obtain funds
from a bank in payment for bogus merchandise orders to the third party. Debtor would apparently
receive a check from the bank and then sign a lien waiver, which he then sent back to the bank. No
merchandise was delivered, so the lien waiver was essentially false. The court notes that the
information came into evidence without objection. The case did not go to trial and there was no
conviction because Debtor entered into a pretrial diversion agreement wherein he was put on

probation for one year and required to pay restitution of $25,000. Pursuant to the diversion



agreemert, if at the end of that time Debtor had compiied with the agreement, the charges would te
dismissed. Debtor was not prosecuted because he made restitution and compiied with the otaer
requirements of the agreement.

There was also evidencé that Debtor Zorged Plaintiff’s name on at ieast two occasions, ance
to a check and once to 2 document that released Plaintiff’ s money om a Merriil-Lynch bank account.
In regard to the check, the court notes that a photocopy of the check was produced at trial and it was
not possivle to determine from the copy whether it was her signature or a copy of her signature. The
. questions asked by Debtor’s attorney-in regard to the checﬁng accoumnt, however, did not directly
dispute that there had been a transfer out of the bank acccunt. The questions went to whether there
had been any ultimate or permanent loss incurred because of the check written ourt of the accouat.
Plaintiff, on the other hand, was not trying to establish that there had been an ultimate loss, but that
there had been a tendency to make false transactions, to forge names and to engage in fraudulent
activity. The $30,000 from the allegedly forged check were later returned to her account, which was
a joint account with Debtor. Plaintiff indicated that Debtor was the only other person who had acsess
to the checks and who could have forged her name. The court makes no specific finding that a
forgery occurred, based upon the earlier reference about the photocopy of the check, but notes there
was not a denial that it occurred, only testimony that no permanent loss resulted. Plaintiff aiso
testified that during the time of the dissolution proceedings, a real estate lot was transferred to
Debtor’s son. The transfer was accomplished by Debtor forging his son’s name while the son was .
on an obligatory mission outside the State of Utah.

Debtor’s credibility is also suspect in regard to allegations that he lives at this point in his life
totally without income and dependent on the charity of others. The court notes that Debtor claimed

the estimated $450 a month income that he listed in his schedules was, in fact, the value of charitable
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donations from friends who support him and occasionaily ailow him to stay at their houses whiie e
engages in his stake missionary work. In examining the other facts in this case, such as debtor’s
previous income and his propensity for hiding cash and transferring assets to family members, :t
appears that Debtor has had a partern and practce of accumulating large amounts of money in fcrms
that are difficuit to trace, as evidenced by the $52,000 in cash skimmed {rom his business. Debtor
has had a practice of accounting loosely or not at all for such funds. Debtor’s ailegations that he iives
totaily without any income and solely on the charity of others is not consistent with the other facts
in the case.

An issue arose during Debtor’s cross-examination of Plaintiff that shed additional light on
Debtor’s credibility and motive. Debtor’s counsel, after conferring with Debtor, attempted to ask
whether Plaintiff had engaged in extensive litigation in her divorce from her first husband. Her first
husband was an Air Force doctor and their long-term marriage resulted in six children. After
Plamtiff's counsel objected, Debtor’s counsel explained that the reason for the question was to show
Plaintiff’s custom and practice of being a professional litigator or “black widow” who engaged
husbands in divorces and then litigated until she got their money. Debtor’s argument that Plaintiff
had a scheme to bilk innocent men of their assets is ludicrous. In actually applying the argument to
Plaintiff's first marriage, the scenario portrayed would be that Plaintiff entered into her first marriage
of 20 years, and gave birth to and reared six children while following her spouse from air base to air
base, in order to bilk her former spouse of the small pension she was awarded in the dissolution of
marriage.

There was absolutely no evidence to support the assertion of any such practice by Plaintiff.
The true significance of such a question is the questioner’s own motivation. Debtor’s question invites

examination of his own thinking, his own state of mind and his own actions. In examining all the
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circumstances leading up to the bankruptcy tnal, the court conciudes the itigation was protracted and
muitipiied by Debtor and not by Plaintiff if ‘here is any custom and practice of beiung alprafessionai
litigator, it is on Debtor’s part, as he has taken his case to :hree different ccurts in I'Itah and one
Missouri court, ail with the consistent resuit that the courts ruled adverseiy to Debtqr’s position.
During these protracted judicial proceedings, he dissipated and diverted the marital agsets and has

avoided paying Plainuff. Debtor appealed the first decision of the Utah state court. The court of

appeals rendered an adverse decision to Debtor, who then went back for a second trial. I-!Ie eventuaily
filed bankruptcy, again in order to upset the Utah court’s decision. By filing the balkaptcy, he
forced Plaintiff to file the adversary action to protect the judgment she obtained in Utah. | It is not fair
to suggest that Plamtiff has engaged in bad faith litigation because she has been placed in the position
of having to protect her judgment which Debtor has tried to take away and which, by d%vious means
and dissipation of assets, he has avoided paying. Moreover, it is just as likely that ane could
examine Debtor’s behavior and conclude that his practice was to enter into a short-tin-n marriage

with someone who appeared lonely and vuinerable and had $50,000 so that Debtor ¢ould get the

money and then leave. The question backfired on Debtor and provided a revealing kel ta his state
of mind.

Debtor’s true reasons for contesting his support obligations do not arise from an Poqest belief
that the state court judges were erroneous in their decisions regarding the obligations] or that he is
truly unable to pay the obligation and that a discharge would be more beneficial{to him than
detrimental to Plaintiff. The key to Debtor’s true reason for contesting the debt surfackd at the end
of examination by his counsel. Debtor was asked a question regarding his purpose in 3ttempting to

discharge his obligations to Plaintiff. Debtor’s answer was spontaneous and damaging. | He said that

he simply refused to believe judges have the right to distribute any of his assets to Plamtiff because
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he knew they were his own premarital property. Debtor claimed he was right and the judges were
wrong. In effect, Debtor claims to be above the iaw, a state of mind which is consi‘stent with his
previous actions, such as making frauduient transfers, dissipating assets despite the judge’s order, and
skimming profits from his business without disclosing the hidden funds either to his spouse or the tax
authorities.

Debtor has a strong subjective belief that so far, all the judges who have looked at the case
must be wrong because they do not agree with him. All the triai and appellate judges in Utah and
now the bankruptcy court in Missouri have agreed in their findings against Debtor. At some point,
Debtor must realize that, especially where he has sought out the protection of the court} he is bound
by that judgment.

CONCLUSION

Accordingly, based on the foregoing, it is ORDERED, ADJUDGED and DECREED:

1. Judgment is granted in favor of Plaintiff Marilyn Johnson and against Defendant-Debtor
George Bryce Rappleye in the amount of $216,011:47, the amount scheduled in thisi bankruptcy
proceeding, with prepetition and post-petition interest at the rate specified in the decree of dissolution
of marriage, or in the absence of such rate in the decree, at the rate provided pursuant tp Utah law,
plus costs.

2. Thejudgment entered herein is not dischargeable in bankruptcy pursuant to 11 U.S.C. §

H g I Sea

Karen M. See, Bankruptcy Judge

523(a)((5) and § 523 (a)(15).
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STEPHEN QUESENBERRY (8073)

J. BRYAN QUESENBERRY (9156)
HILL, JOHNSON & SCHMUTZ, L.C.
Jamestown Square

3319 North University Avenue

Provo, Utah 84604

Telephone (801) 375-6600

Attorneys for Defendant

IN THE FOURTH JUDICIAL DISTRICT COURT
WASATCH COUNTY, STATE OF UTAH
1361 S. Highway 40 P.O. Box 730 Heber City, Utah 84032

)
MARILYN RAPPLEYE, nka, )
MARILYN JOHNSON, ) STIPULATION AND ORDER RE:
) SUPERSEDEAS BOND
Plaintiff, )
)
vs. )
)
GEORGE RAPPLEYE, ) Case No. 6626
)
Defendant. ) Judge Donald Eyre
)

Plaintiff, Marilyn Johnson (“Plaintiff”’), by and through her counsel of record, Matt C.
Osborne, Osbome & Barnhill, P.C., and Defendant George Bryce Rappleye (“Defendant”) and
Linda Jean Hodges-Rappleye, by and through Defendant’s counsel of record and Hodges-
Rappleye’s counsel, Stephen Quesenberry, Hill, Johnson & Schmutz, hereby enter into the
following stipulation, and request immediate entry of the order incorporated herein, regarding the

posting of a supersedas bond.

O



RECITALS

1. On January 8, 2003, the Court entered Findings of Fact and Conclusions of Law
on Defendant’s Request for Hearing and Motion to Set Aside and Release the Writ of Execution
filed in connection with, among other things, a certain Writ of Execution served on Fidelity
Investments on October 28, 2001, entering findings of fact and conclusions of law among other
things:

a. The Branson Lake Property, as that term is defined therein, was sold for

$440,000.00, and Defendant had a 48.39 percent interest in the sales proceeds of the

Branson Lake Property, or up to $212,916.00;

b. Plaintiff may execute on Defendants’ share of the proceeds of the sale of the

Branson Lake Property up to the amount of the Judgment;

c. Plaintiff is entitled to execute up to the amount of her Judgment on Defendant’s

48.39 percent interest in Fidelity Investment Accounts #X29-179590, #X01-058866,

#X33-089737, #X29-106640 and X29-203807; and

d. Defendant’s 48.39 percent interest in Fidelity Investment Accounts #X29-179590,

#X01-058866, #X33-089737, #X29-106640 and X29-203807 shall be computed by

taking the outstanding balances of the accounts on October 26, 2002, prior to the

withdrawal of $100,000.00 (which was ordered by the Court in or around January, 2002);



2. The Court entered an Order of Execution on January 8, 2003, ordering, among
other things, the following:
a. Plaintiff is entitled to execute up to the amount of her Judgment on Defendant’s
48.39 percent interest in Fidelity Investment Accounts #X29-179590, #X01-
058866, #X33-089737, #X29-106640 and X29-203807; and

b. Defendant’s 48.39 percent interest in Fidelity Investment Accounts #X29-179590,
#X01-058866, #X33-089737, #X29-106640 and X29-203807 shall be computed
by taking the outstanding balances of the accounts on October 26, 2001, the date
the funds were frozen pursuant to the Writ of Execution.

3. Plaintiff filed an Abstract of Judgment in Fifth Judicial District Court in and for
Washington County, State of Utah, on or about May 1, 2002;

4, Plaintiff caused a Writ of Execution to be issued by the Fifth District Court on or
around July 31, 2002 (““Washing County Writ of Execution”);

5. The Praecipe attached to the Washington County Writ of Execution listed the
residence located at 1015 South River Road, St. George, Utah (“St. George Property™), and any
non-exempt personal property located thereon;

6. The Washington County Writ of Execution was served upon Defendant on or

around August 6, 2002;

(\,
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7. The Court has ordered that the supersedeas bond (pursuant to Utah Rule of Civil
Prceedure 62(d)) in this matter) should be in the amount of $230,000.00. This bond would
effect a stay on the execution of the January 8, 2003 order of the Court regarding the Fidelity
Accounts referenced in the Order of Execution, but would not act as a stay on Plaintiff’s
execution on the iudgment Plaintiff has against Defendant in this case generally;

8. The reason for the $230,000.00 bond was to provide sufficient surety to cover the
amount of Defendant’s 48.39% interest in the proceeds of the sale of the Branson Lake Property,
to wit: $212,916.00, plus anticipated costs and attorney fees on appeal;

9. The other primary asset which was purchased with the proceeds from the sale of
the Branson Lake Property is the St. George Property;

10.  Defendant and Linda Jean Hodges-Rappleye (“Hodges-Rappleye”) have admitted
that the St. George Property was purchased solely with the proceeds of the sale of the Branson
Lake Property; and

11.  Plaintiff, Defendant and Hodges-Rappleye desire to resolve all issued related to
the St. George Property in the present action and ensuing appeal so that further fees and costs
may be avoided in connection with the Washington County Execution.

WHEREAS, the parties stipulate and agree as follows:

1. Plaintiff and Defendant agree that Defendant will pay $230,000.00 into the
Registry of the Court as security in lieu of a supersedeas bond, pursuant to Rule 62(i)(2), Utah

Rules of Civil Procedure. This payment would effect a stay on the execution of the January 8§,



- 2003 order of the Court regarding the Fidelity Investment Accounts referenced in the Order of
Execution, but would not act as a stay on Plaintiff’s execution on the judgment Plaintiff has
against Defendant in this case generally.

2. The $230,000.00 to be deposited with the Court shall only be released from the
Registry upon order of the Court.

3. The $230,000.00 to be deposited with the Court shall come from the Fidelity
Investment Accounts referenced in the Court’s Order of Execution, with the specific instructions
set forth below.

4. Plaintiff shall have the right to apply to the Court for additional sureties in the
event it appears that the $230,000.00 will be insufficient to cover the attorney fees and costs of
the appeal.

5. It is the express and specific intent of Plaintiff, Defendant and Hodges-Rappleye
that $212,916.00 of the $230,000.00 to be deposited with the Court represents Defendant’s
48.39% of the proceeds of the sale of the Branson Lake Property. The remaining proceeds of the
sale of the Branson Lake Property are the sole and separate property of Hodges-Rappleye.

6. It is the express and specific intent of Plaintiff, Defendant and Hodges-Rappleye
that the $230,000.00 includes any interest of Defendant in the St. George Property; it is the
express and specific intent of the parties that the Court shall have jurisdiction over that money.

7. In exchange for the release of the Washington County Writ of Execution and

Plaintiff’s agreement not to take further action against the St. George Property, Defendant and

o)
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Hodges-Rappleye agree that $212,916.00 of the $230,000.00 to be deposited shall be released to
Plaintiff if she prevails on appeal, plus any additional amount established as attorney fees,
interest, and costs on appeal.

8. Plaintiff agrees that the Fidelity Investment Accounts, the 1991 GMC van and St.
George Property shall be free from any further orders of the court once the $230,000.00 has been
deposited into the Court’s registry.

9. Plaintiff agrees not to take any action, other than the present case, against the
Fidelity Investment Accounts, St. George Property and 1991 GMC Van.

10.  Plaintiff, Defendant and Hodges agree that Fidelity Brokerage Services, L.L.C.,
be ordered and instructed to pay the sum of $230,000.00 to the Registry of the Court, Fourth
Judicial District Court, Wasatch County, Utah, with the above-described case number noted on
the check, at Post Office Box 730, Heber City, UT 84660, or to hand-deliver said funds to said
court at 1361 South Highway 40, Heber City, UT. This money shall be paid by liquidating the
entire amount of Fidelity account X29-106640 (approximately $200,000.00), with the remainder
of the $230,000.00 bond to come from the Fidelity account X29-20387. The total transferred by
Fidelity Brokerage Services, L.L.C. should equal $230,000.00.

11.  The parties further agree that the Court’s Order of Execution instructing Fidelity
Investments to pay these funds to the Plaintiff is to be disregarded by Fidelity Investments, and

only the Order set forth below is to be followed with regard to the funds.
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- OSTQRNE & BARNHILL, P.C.

sl .
AL —
Matt Osborme
Attorneys for Plaintiff

STATE OF UTAH )
. SS.
COUNTY OF SALT LAKE )

Marilyn Johnson (Affiant), being first duly sworn under oath, deposes and says that
Affiant is the Plaintiff in the above-entitled action, that Affiant has read the foregoing Stipulation
and understands the contents thereof, and that the same are true of Affiant's own knowledge,
information, and belief. Affiant hereby agrees to the terms of the stipulation.

~
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gz Notary Public
A Residing at County, Salt Lake
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SUBSCRIBED AND SWORN TO befoce me this _day of January, 2003.

My comrmission expires:

Notary Public
Residing at County, Salt Lzke

STATE O UTAH )y
. SS.
COUNTY OF )

George Bryee Rappleye (Affiant), being first duly swom under oath, deposcs and says
that Affiant is the Defendant in the above-entitied action, that Affiant has read the forcpoing
Stimulation and undevstands the contents thereof, and that the saine arc truc of Affiant's own
know.edge, information, und belicf. Affiant hereby agrees to the terms :? stipulation.

Covocaz /;"/’V{ « “/i/&//%lf/&t;//—/

GEORGE BRYCI RATPLEYE

SUBSCRIRED AND SWORN TO oefore me this | % day of Jaauary, 2003,

My commission expires: !.) P M/\{ JLHT<

NQTARY PL 31 iC

DENNY STEWART
717 South Rwver Rd

. Nota.ry Public Saint George, Utah 84 75
7115/00 Residing at {AJ0%h 17 Jein County Myrggxgn&ssx'g Rt
STATE OF #TAH
STATE QF UTAH )
: 8S.
COUNTY OF A[iGhuifonm )
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Linda Jean Hodges-Rappleye (Affiant), being first duly swor under oath, deposes and
says that Affiant is a Party to the above-referenced Stipulation in the above-entitled action, that
Afliant has read the foregoing Stipulation and understands the contents thereof, and that the same
arc true of Affiant’s own knowledge, information, and belicf, Aftient herchy agrees to the terms

of the stipulation. _é%
C j LI{DA JEAN HODGHS-RAPPY,

SUBSCRIBED AND SWORN TO before me this_[g  day of January, 2003.

My commission expires: A g : s %%g‘:ﬁ‘g%%kég
—t ) s
i Notary Public P My cocorge, Utah 84750
7”5/0@ Rosidi e HER AR y Commussion Expires
osiding at WM djon Coumty -, February 15, 2006
/ — Residing at_WOShnglon County _ STATE OF UTAH
ORDER

ORDLRED this day of January, 2003.

Approved as to form:

Matt C. Osborne
Attorney {or Plainti(f

Honorable Judge, Sordild Fyre

Steplén Glescitberry
Atydmefffor De
{

fendant
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ORDER

Based on the above stipulation, the Court hereby ORDERS that:

1. Fidelity Brokerage Services, L.L.C., is hereby ordered and instructed to pay the
sum of $230,000.00 to the Registry of the Court, Fourth Judicial District Court, Wasatch County,
Utah, with the above-described case number noted on the check, at Post Office Box 730, Heber
City, UT 84660, or to hand-deliver said funds to said court at 1361 South Highway 40, Heber
City, UT. This money shall be paid by liquidating the entire amount of Fidelity account X29-
106640 (approximately $200,000.00), with the remainder of the $230,000.00 bond to come from
the Fidelity account X29-20387. The total transferred by Fidelity Brokerage Services, L.L.C.
should equal $230,000.00.

2. The remaining terms of the parties’ stipulation is hereby incorporated into and

made part of this order of the Court; and

> Plaintiff, Defendant and Hodgeg VF‘“ parties shall follow said stipulation.
' / { /,cgf& O
ORDERED this Z//)'day of January,

~Osborne
Attorney for Plaintiff
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Matt C. Osborne, USB NO. 7271
OSBORNE & BARNHILL, P.C
11576 South State, Bldg. 1001
Draper, Utah 84020-9453
Telephone: (801) 571-2555

Attorney for Plaintiff

IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR

WASATCH COUNTY, STATE OF UTAH

MARILYN RAPPLEYE kna MARILYN

JOHNSON, REQUEST FOR HEARING
Plaintiff,
\A
: Case No. 6626
GEORGE BRYCE RAPPLEYE, : Judge Guy R. Burningham
Defendant.
1. Complete paragraph one if you claim the property executed upon is exempt:
( e (a).  The property which has been executed upon is exempt form execution

because it is (Check applicable boxes:)

( ) Homestead up to the amount allowed by law

( ) A motor vehicle used in my trade or business and having a value
below that allowed by law

( ) Tools of the trade

( ) Social Security Benefits

( ) Supplemental Security Income (SSI)

( ) Veterans’ Benefits

( ) Unemployment Benefits

( ) Worker’s Compensation Benefits

( ) Public Assistance (Welfare)

( ) Alimony or Child Support

(__ ) Pensions



( ) Wages or other earnings from personal services

( ) Owned by another person

( ) Only partly owned by me

( ) Certain tools of the trade below the value allowed by law
( ) Certain furnishings and appliances

( ) Certain musical instruments

( ) Certain heirlooms

( ) Other (describe):

2. Complete paragraph two if you believe the Writ of Execution was improperly
1ssued:

( ) a. I believe that the writ of execution was issued improperly. (Explain)

( l/ ) b. Check if applicable: I claim ownership of all or part of the property taken
and I am not one of the persons against whom a judgment has been
entered.

( ) C. Check if applicable: I do not own the property taken

I REQUEST THAT THIS MATTER BE SET FOR A HEARING.

THE STATEMENTS MADE IN THIS REQUEST ARE TRUE TO THE BEST OF MY
KNOWLEDGE AND BELIEF.

Dated this \\ day of ©p0 ts wann ,200%&6/
~

Signature(/ 0
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