Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs

1992

Labrum v. Utah State Board : Brief of Appellant

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_scl
b Part of the Law Commons

Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

R. Paul Van Dam; Attorney General; Lorenzo K. Miller; Assistant Attorney General; Attorneys for
Respondents.

V. Lowry Snow, Lewis P. Reece; Snow & Jensen; Attorneys for Petitioner.

Recommended Citation

Brief of Appellant, Labrum v. Utah State Board, No. 920222.00 (Utah Supreme Court, 1992).
https://digitalcommons.law.byu.edu/byu_sc1/4176

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F4176&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_sc1?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F4176&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_sc1?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F4176&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F4176&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_sc1/4176?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F4176&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

DOCUMENT
KFU BRIEF
459

bsgCKET vo. 20270~

IN THE SUPREME COURT OF THE STATE OF UTAH

ROBERT WILLIAM LABRUM,

Petitioner,

VS.

THE UTAH STATE BOARD OF No. (
PARDONS, H. L. HAUN, é/} 02 2N
Chairman of the Utah State Board

of Pardons, and TOMMY HOUSE,

Warden, Utah State Prison, Draper

Fadility,

Respondents.

PETITION FOR EXTRAORDINARY WRIT

R. Paul Van Dam

Utah Attorney General V. Lowry Snow

Lorenzo K. Miller Lewis P. Reece

Assistant Attorney General SNOW & JENSEN

6100 South 300 East, Suite 204 150 North 200 East, Suite 203
Salt Lake City, Utah 84107 St. George, Utah 84770
Attorneys for Respondents Attorneys for Petitioner

FILED

MAY 1 1992

CLERK SUPREME COURT,
UTAH



IN THE SUPREME COURT OF THE STATE OF UTAH

ROBERT WILLIAM LABRUM,

Petitioner,

VS.

THE UTAH STATE BOARD OF No.
PARDONS, H. L. HAUN,

Chairman of the Utah State Board

of Pardons, and TOMMY HOUSE,

Warden, Utah State Prison, Draper

Fadility,

Respondents.

PETITION FOR EXTRAORDINARY WRIT

R. Paul Van Dam

Utah Attorney General V. Lowry Snow

Lorenzo K. Miller Lewis P. Reece

Assistant Attorney General SNOW & JENSEN

6100 South 300 East, Suite 204 150 North 200 East, Suite 203
Salt Lake City, Utah 84107 St. George, Utah 84770

Attorneys for Respondents Attorneys for Petitioner



Exhibit No.

7

Exhibit No. 8

Exhibit No.

Exhibit No.

Exhibit No.

10

11

Order of Board of Pardons, re: November 20,
1987 parole determination hearing; Time

Matrix

October 15, 1990 Request for Special Attention
Hearing; Order of Board of Pardons, re:
denial of special attention hearing

May 7, 1991 Letter from Robert Labrum, re:
request for redetermination hearing and
application; October 22, 1991 letter from
Petitioner's counsel, re: request for
rehearing; May 13, 1991 letter from Board
of Pardons, re: denial of request for
rehearing; Order from Board of Pardons,
re: denial of redetermination hearing

January 21, 1992 letter from Board of Pardons

March 11, 1992 letter from Petitioner's counsel,
re: request for disclosure of file; release
of confidential information from Robert
Labrum; April 15, 1992 letter from Board
of Pardons, re: response to request for
disclosure of file



Utah Code Ann. § 77-27-5(1990) . . . . oo oe it 4,5,6,789

Utah Admin. R 655-202(1987) .. .. oot 8
Utah Admin. R.655-203(1988) ....covuiiiiiiiiiiiiiiiiii.. 10
Utah Admin. R. 655-301(1987) .....ooiiinniii i 10
Utah Admin. R 655-303(1987) .. ..viiiieie i 11
Utah Admin. R. 655-308 (1987) .. .. civn ittt 10
Utah Admin. R.655-311(1988) . ...oiiit i 4
Fed. R Crim. P.32 ... ... 9,10,12,18
Utah R.Civ. P.65(B) .. oo e e 5
Utah R APDP. P.19. ... oot 5

Supplemental authorities.

3 R. LaFave & J. Israel, Criminal Procedure (1984) . ................ 13,19



Corrections and Board of Pardons, to withhold information used against Petitioner
at his parole hearings. Because this petition challenges a procedure of the Board of
Pardons, this petition may affect all inmates appearing before the Board of Pardons

as well as prison officials.

STATEMENT OF THE ISSUES AND RELIEF SOUGHT

The issue in this case is as follows:

Did the Board of Pardons deny Petitioner due process in violation of article I,
section 7 of the Utah Constitution when it failed to disclose its entire file on
Petitioner, or at least a summary of the file's contents, to Petitioner sufficiently
before Petitioner's parole determination hearing to enable Petitioner to prepare for
the hearing?

Petitioner requests the following relief:

1. For an order from this Court directing the Board of Pardons to disclose its
entire file on Petitioner or at least a summary of the file's contents to Petitioner
before Petitioner's parole determination hearing in a timely manner that affords
Petitioner a reasonable chance to prepare for the hearing;

2. For an order from this Court directing the Board of Pardons to give
Petitioner a reasonable opportunity to rebut any misinformation in its file that the
Board earlier relied upon; and

3. For an order from this Court directing the Board of Pardons to vacate its
determination on Petitioner's parole and rehear Petitioner's request for parole.

STATEMENT OF FACTS

1. In March, 1987, Petitioner's plea of guilty to the offense of manslaughter, a
second-degree felony, was accepted before the Honorable J. Philip Eves, Fifth District
Judge in and for Washington County, State of Utah. (See Exhibit No. 1).

2. On May 20 and 21, 1987, Petitioner appeared before the Honorable J. Philip

Eves for sentencing. After a lengthy sentencing hearing in which Judge Eves speci-



8. On May 7, 1991, Petitioner requested the Board of Pardons to rehear his
case. A similar request was made by Mr. Labrum's counsel on October 22, 1991.
These requests were both denied. (See Exhibit No. 9).

9. Further, in response to counsel's request for information from the Board,
the Board sent a letter to Petitioner's counsel dated January 21, 1992, in which it
refused to provide any documents to Petitioner except those documents classified as
public documents. (See Exhibit No. 10). At that time, no documents, other than the
January 21, 1992 letter itself, were sent to Petitioner or Petitioner's counsel. (See
Exhibit No. 5, Affidavit of Corrine Labrum, para. 8).

10. Finally, Petitioner's counsel informed the Board of Pardons that Petitioner
was seeking an extraordinary writ to compel the Board of Pardons to disclose its
entire file on Petitioner. In anticipation of filing the writ, Petitioner's counsel again
requested the Board's entire file by letter dated March 11, 1992. In response, the
Board sent copies of the numerous petitions from the public and community, news-
paper clippings in its file, letters from Petitioner's family, friends and legal counsel,
and some internal reports from the Board. The Board, however, sent no post-
sentence or investigative reports, letters from the victim's family or any other
helpful information to assist Petitioner in rebutting the accusations made against
him as are more particularly set forth in the Argument, Part II, of this Petition. (See
Exhibit No. 11; see also Exhibit No. 5, Affidavit of Corrine Labrum, paras. 9 and 10).

STATEMENT OF REASONS WHY THE WRIT SHOULD ISSUE

Petitioner is entitled to a hearing to determine his date of parole. See Utah
Code Ann. § 77-27-5(2) (1990); Utah Admin. R. 655-311 (1988); Cf. Utah Const. art. VII,
§ 12. The fact that he is entitled to a hearing to determine his date of parole implies
that due process protections apply at the parole hearing. Foote v. Utah Bd. of
Pardons, 808 P.2 734, 735 (Utah 1991). Indeed, though to a lesser degree due to his

incarceration, Petitioner has a liberty interest protected under article I, section 7 of
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State Bd. of Pardons, wherein this Court, though finding that an inmate is entitled
to due process protections under the Utah Constitution at the time of his parole
determination hearing, left open the question of what protections and procedures
are required to satisfy the Utah Constitution's due process clause.

Second, since a ruling by a lower court must ultimately be considered by this
Court, this Court's hearing the writ in the first instance is the most expeditious
means of establishing case law affecting hundreds of inmates coming up for parole.
Petitioner and other inmates in his situation are entitled to have the scope of this
due process right finally determined as quickly as possible.

MEMORANDUM OF POINTS AND AUTHORITIES
ARGUMENT
POINT I

PETITIONER HAS A LIBERTY INTEREST IN HIS PAROLE RELEASE
SECURED BY THE UTAH CONSTITUTION, AND THE PROCEDURES
USED BY THE UTAH BOARD OF PARDONS TO DETERMINE AN
INMATE'S PAROLE DATE ARE SUBJECT TO JUDICIAL REVIEW FOR
FAIRNESS AND DUE PROCESS.

In Greenholtz v. Inmates of the Nebraska Penal and Correctional Complex,
442 U.S. 1, 60 L.Ed. 2d 668 (1979), the U.S. Supreme Court found that no federally
protected liberty interest in parole release exists unless the state's parole board is
limited in its ability to determine when a prisoner will be paroled. Id. at 14-16.
Prisoners in Utah, then, have no federally protected liberty interest in parole release
because the Utah Board of Pardons' discretion in determining when an inmate will
be paroled is complete. Utah Code Ann. § 77-27-5(3) (1990). The United States
Constitution demands that no particular process of fairness be followed when the
Utah Board of Pardons determines a prisoner's parole date.

Notwithstanding, in Foote v. Utah Bd. of Pardons, 808 P.2d 734 (Utah 1991),
this Court, applying the Utah Constitution's due process clause, recognized that in

spite of Greenholtz, prisoners up for parole had a protectable liberty interest in
-A-



inmate's parole by hearing after reasonable notice to the inmate. See also Utah
Admin. R. 655-202 (1987). The fact that a hearing is required suggests that some
notions of fairness be followed. If a prisoner has no liberty interest in parole release,
there is no reason for a hearing and notice. No hearing or due process protection is
afforded an inmate's mere hope of release. Greenholtz, 442 U.S. at 11.

Further, a prisoner's interest in parole release is the essential equivalent of
his interest in commutation of punishment. In both cases, the prisoner is seeking a
lessening of his time spent in prison. Clearly, a prisoner's right to seek commu-
tation of punishment is a right secured by the Utah Constitution — it is a liberty
interest that cannot be granted absent “full hearing before the Board [of Pardons], in
open session, after previous notice of the time and place of such hearing has been
given." Utah Const. art. VII, § 12. Similarly, a prisoner is entitled to hearing and
notice before the Board of Pardons determines his date of parole, which hearing is
meaningless unless this Court recognizes a prisoner's liberty interest in parole
release.

Mere recognition of a prisoner's liberty interest in parole release, however, is
not the end of this Court's inquiry. Petitioner asks this Court to address the
unanswered question in Foote: namely, what additional procedural fairness is due
at Petitioner's parole determination hearing than what is already provided, if
anything.

Without question, this Court is free to review the procedural due process
protections followed by the Utah Board of Pardons notwithstanding Utah Code
Ann. § 77-27-5(3) (1990). That statute provides that the "[d]ecisions of the Board of
Pardons in cases of parolees . . . are not subject to judicial review." Id. And indeed,
were Petitioner challenging the authority of the Board of Pardons "to extend his
parole,” no judicial review would be available. White v. Utah State Board of
Pardons, 787 P.2d 20, 21 (Utah App. 1989). Yet in this case, Petitioner challenges the
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promise of confidentiality, then in lieu of disclosing the hearsay, the judge must still
summarize it and disclose it to the defendant. Fed. R. Crim. P. 32(c)(3)(B) (Supp.
1991), compare, 18 U.S.C. § 4208(b) and (c); Anderson v. United States Parole
Commission, 793 F.2d 1136, 1137, 1138 (9th Cir. 1986); Pulver v. Brennan, 912 F.2d
894, 896 n. 5 (7th Cir. 1990) ("18 U.S.C. § 4208(D) states that ‘[a]t least thirty days prior
to any parole determination proceeding, the prisoner shall be provided with . ...
reasonable access to a report or other document to be used by the Commission in
making its determination.’ Subsection (c) provides that any material withheld from
disclosure is to be summarized for the inmate.").

In Utah, a prisoner has the right to counsel at his parole determination
hearing, though prisoner’s counsel is not able to address the Board of Pardons at the
hearing. Utah Admin. R. 655-308 (1988). Though it is not the federal equivalent, a
prisoner's right to representation at the Utah sentencing hearing or the parole deter-
mination hearing is largely recognized by the Utah Legislature, and Petitioner, at
this juncture, has no objection to the State's current arrangements on representa-
tion.l Likewise, as at the federal sentencing hearing, Utah law provides a prisoner
an opportunity‘ to "speak on his own behalf, present documents, [and] ask and
answer questions.” Utah Admin. R. 655-301 (1987). The prisoner at the Utah
sentencing hearing or parole determination hearing may offer evidence in
mitigation similar to what is done in the federal sentencing hearing although there
are noteworthy differences.2 Petitioner strongly objects, however, to the Board of

Pardons' procedure in refusing to disclose its entire file. Unlike disclosure of

1 Naturally, if the Board's file on Petitioner discloses Petitioner's involvement in other
crimes that require evidence in rebuttal, Petitioner asks that he be given the assistance of
counsel to meet his burden of proof. Petitioner asks this Court to provide guidance on this issue
though the issue is not fully ripe due to the Board's failure to disclose its file and Petitioner's
resultant failure to learn of any evidence requiring rebuttal.

2 For example, unlike the defendant at the federal sentencing hearing, the prisoner at
the Utah parole determination hearing is not given the opportunity to produce witnesses in his
own behalf. This though the victim is able to appear and testify. See Utah Admin. R. 655-203-

2 (1988).
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Procedure mandate full disclosure of that evidence or at least a summary of it. Rule
32 of the Federal Rules of Criminal Procedure provides in relevant part:

A. At least 10 days before imposing sentence, unless this
minimum period is waived by the defendant, the court
shall provide the defendant and the defendant's counsel
with a copy of the report of the presentence investigation,
including the information required by subdivision (c)(2)
but not including any final recommendation as to sen-
tence, and not to the extent that in the opinion of the
court the report contains diagnostic opinions, which if
disclosed, might seriously disrupt a program of reha-
bilitation; or sources of information obtained upon a
promise of confidentiality; or any other information
which, if disclosed, might result in harm, physical or
otherwise, to the defendant or other persons. The
court shall afford the defendant and the defendant's
counsel an opportunity to comment on the report and,
in the discretion of the court, to introduce testimony or
other information relating to any alleged factual inac-
curacy contained in it.

B. If the court is of the view that there is information in
the presentence report which should not be disclosed
under subdivision (c)(3)(A) of this rule, the court in
lieu of making the report or part thereof available shall
state orally or in writing a summary of the factual infor-
mation contained therein to be relied on in determining
sentence, and shall give the defendant and the defendant’s
counsel an opportunity to comment thereon. The state-
ment may be made to the parties in camera. (emphasis
supplied).

Fed. R. Crim. P. 32(c) (Supp. 1991). The Federal courts recognize that “[t]he
defendant has a legitimate interest in the character of the procedure which leads to
the imposition of sentence even if he may have no right to object to a particular
result in the sentencing process." Gardner, 430 U.S. at 358. "Assurances of secrecy
are conducive to the transmission of confidences which may bear no closer relation
to the fact than the average rumor or item of gossip, and may imply a pledge not to
attempt independent verification of the information received." Id. at 359. The

trend in federal courts as well as in many state courts is “in the direction of
-17-



on the alleged sex crimes. (See Exhibit No. 5, Affidavit of Corrine Labrum, paras. 8-
10; see also Exhibit Nos. 10 and 11). Given the paucity of information disclosed, it is
impossible for Petitioner to defend himself against the allegations made and rebut
the same. The Board's reliance on undisclosed hearsay statements regarding
Petitioner's connection with violent sex crimes denies Petitioner due process under
article I, section 7 of the Utah Constitution.

Second, the Board relies upon reports containing statements from Petitioner's
"friends" in which Petitioner allegedly fantasized violent sexual crimes toward
women or in which Petitioner allegedly admitted to killing several people for which
he was never tried. (See Exhibit No. 6 at 12, lines 23-25; 13, lines 1-6; 27, lines 24, 25;
28, lines 1-25). Again the Board fails to disclose specifics of the crimes. The Board
does not identify the friends relied upon in the reports, the victims of the crimes, or
when and where the crimes took place. It never discloses when or where Petitioner
allegedly admitted to participation in those crimes, and the Board still refuses
disclosure of any of this information. (See Exhibit No. 5, Affidavit of Corrine
Labrum, paras. 8-10; see also Exhibit Nos. 10 and 11).

Third, the Board relied upon reports in which friends characterized
Petitioner's drug habits as only a user of marijuana, drawing into question
Petitioner's defense that he was heavily involved in drugs at the time, that he was
under the influence of cocaine and could thus not recall specifics of the murder.
(See Exhibit No. 6 at 14, lines 8-21; 22, lines 1-5). Again the Board does not disclose
the identity of Petitioner's friends. Neither does it provide background information
on the friends. The Board further does not disclose to Petitioner when his alleged
admissions to these friends took place. Petitioner essentially has no way to test the
reliability and veracity of the statements made.

Fourth, the Board relied upon several petitions to keep Petitioner incar-
cerated, at least one of which containing nearly 4,000 signatures. (See Exhibit No. 6
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Finally, the Board referred to several recommendations that Petitioner expire
his entire sentence or that Petitioner serve at least ten years of the sentence. These
recommendations were made though the normal sentence for Petitioner's crime is
36 months. (See Exhibit No. 6 at 30, lines 1-10; see also Exhibit No. 7). Petitioner is
entitled to know who gave those recommendations and what information those
persons relied upon in making those recommendations. To date, this information
has never been disclosed to Petitioner, counsel or family. (See Exhibit No. 5, Affi-
davit of Corrine Labrum, paras. 8-10; see also Exhibit Nos. 10, 11).

Under the federal sentencing system, when the defendant claims that his due
process rights were violated by the sentencing court's reliance on false or unreliable
information, the defendant "must make a showing of two elements: (1) that the
challenged evidence is materially false or unreliable, and (2) that it actually served as
the basis for the sentence." Reme, 738 P.2d at 1167; see also Giltner, 889 F.2d at 1107;
Robinson, 898 F.2d at 1116. Petitioner can satisfy the second prong of that test. The
allegations the Parole Board made and the information it referred to as cited in the
transcript of the parole determination hearing establishes that the Board relied upon
the information to deny Petitioner parole. This fact is further buttressed by the
Parole Board's sentencing Petitioner to incarceration for a period of five times that
normally imposed on inmates as suggest by the Board's own sentencing matrix.
(See Exhibit No. 7). Petitioner is totally unable, however, to meet the burden
required in the first prong of that test and demonstrate that the evidence is
materially false or unreliable because the accusations brought against him are so
vague and unclear that they disable Petitioner from preparing a rebuttal. Under the
federal sentencing system, the reliability of the hearsay evidence used at the
sentencing hearing is commensurate with the length of the sentence imposed.
Kikumura, 918 F.2d at 1100, 1101 (defendant's sentence increased from 30 months to

30 years); Reme, 738 F.2d at 1166-1169 (defendant's sentence increased from two years
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In addition, this Court must provide the Board guidelines on what is
necessary to adequately summarize investigative reports about specific sex crimes.
The Board's reliance upon confidentiality as a basis for nondisclosure is misplaced.
The Board is sufficiently able to disclose specifics about the crimes Petitioner is
allegedly connected with as outlined in the post-sentence and other investigative
reports so as to enable Petitioner to prepare a rebuttal without disclosing the identity
of the sources of that information. The concern for confidentiality is the very
reason why the Federal Rules of Criminal Procedure provide for disclosure of a
summary of the evidence. See Fed. R. Crim. P. 32(c)(3) (supp. 1991). In addition,
many of the bases given in support of nondisclosure because of confidentiality have

been re-evaluated.

In recent years, there has been a very strong trend in the
direction of permitting defendants to have access to most
or all of the information set out in the presentence report.
One reason for this development, no doubt, is the pro-
disclosure attitude reflected in the Supreme Court decisions
just discussed. Another has been the growing realization
that very serious factual errors can and do find their way
into presentence reports and that the consequence in such
instances is likely to be an unjustifiably harsh sentence.
Still another reason is that the justifications traditionally
given for nondisclosure have been found wanting:

First, experience has consistently shown that the

problems anticipated from disclosure of the presen-

tence report do not materialize in practice. Empirical
studies and the reports of first-hand observers repeat-

edly agree that confidential sources have not evaporated

nor [sic] has serious information loss been encountered.
Significant delay or obstructionism has also not accom-
panied the introduction of such reforms. Indeed, the
contrary observation has been made that disclosure permits
counsel to focus on the real issues of fact at stake, thereby
eliminating the need to discuss extraneous matters or "cover
the waterfront” from a fear that some point would otherwise
go uncontroverted. . . . Finally, opponents of disclosure have
have often predicted injury to the relationship between the
probation officer and the offender if the presentence report

-18 -



Pardons in denying his parole.

DATED this _47“ day of =y’ , 1992,
SNOW & JENSEN
J
Alpn S el
V. Lowry Snow

Lewis P. Reece
Attorneys for Petitioner

CERTIFICATE OF MAILING

This is to certify that I caused a true and exact copy of the within and fore-
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Paul R. Van Dam

Utah State Attorney General
Lorenzo K. Miller

Deputy Attorney General
236 State Capitol

Salt Lake City, UT 84114
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RULES OF
CRIMINAL PROCEDURE
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UNITED STATES DISTRICT
COURTS

TABLE OF CONTENTS

12.2. Nolicg of Insanity Defense or Expert Testimony of Defendant’'s Mental Condi-
tion

12.3. Notice of Defense Based Upon Public Authority

26.2. Production of Statements of Witnesscs
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32.1. Revocation or Modification of Probation

35.  Correction of Sentence

38. Stay of Execution

40. Commitment to Another District

57.  Rules by District Courts

58. Procedure for Misdemeanors and Other Petty Offenscs

APPENDIX OF FORMS [Abrogated)

ule 32. Sentence and judgment
) Sentence,
(1) Imposition of Sentence. Sentence shall be imposed without unnecessary delay, but the
court may, when there is a factor important to the sentencing determination that is not
then capable of being resolved, postpone the imposition of sentence for a reasonable time
until the factor is capable of being resolved. Prior to the sentencing hearing, the court
shall provide the counsel for the defendant and the attorney for the Government with
notice of the probation officer’s determination, pursuant to the provisions of subdivision
(c)(2)(B), of the sentencing classifications and sentencing guideline range believed to be
applicable to the case. At the sentencing hearing, the court shall afford the counscl for the
defendant and the attorney for the Government an opportunity to comment upon the
probation officer's determination and on other matters relating to the appropriate sentence.
Before imposing sentence, the court shall also—
(A) determine that the defendant and defendant's counsel have had the opportunity to
read and discuss the presentence investigation report made available pursuant to
subdivision (c)(3)(A) or summary thereof made available pursuant to subdivision (c)(3)
(B);
(B) afford counsel for the defendant an opportunity to speak on bechall of the
defendant; and
(C) address the defendant personally and determine if the defendant wishes to make a
statement and to present any information in mitigation of the sentence.
The attorney for the Government shall have an equivalent opportunity to speak to the
court. Upon a motion that is jointly filed by the defendant and by the attorney for the

13



(b)
(c)

14

Government, the court may hear in camera such a statement by the defendant, counsel for
the defendant, or the attorney for the Government
(2) Notification of Right to Appeal After imposing sentence i1n a case which has gone to
tnal on a plea of not guilty, the court shall advise the defendant of the defendant’s right
to appeal including any night to appeal the sentence, and of the nght of a person who 1s
unable to pay the cost of an appeal to apply for leave to appeal in forma pauperis There
shall be no duty on the court to advise the defendant of any right of appeal after sentence
1s imposed following a plea of guilty or nolo contendere, except that the court shall advise
the defendant of any nght to appeal the sentence If the defendant so requests, the clerk of
the court shall prepare and file forthwith a notice of appeal on behalf of the defendant
{Unchanged]
Presentence investigation.
(1) When Made A probation officer shall make a presentence investigation and report to
the court before the imposition of sentence unless the court finds that there 1s in the
record information sufficient to enable the meaningful exercise of sentencing authornty
pursuant to 18 US C 3553, and the court explains this finding on the record
Except with the wnitten consent of the defendant, the report shall not be submitted to the
court or its contents disclosed to anyone unless the defendant has pleaded guilty or nolo
contendere or has been found guilty
(2) Report The report of the presentence investigation shall contain—
(A) information about the history and characteristics of the defendant, including prior
criminal record, 1f any, financial condition, and any circumstances affecting the
defendant s behavior that may be helpful 1n imposing sentence or in the correctional
treatment of the defendant
(B) the classification of the offense and of the defendant under the categories estab-
lished by the Sentencing Commission pursuant to section 994(a) of title 28, that the
probation officer believes to be applicable to the defendant’s case, the kinds of sentence
and the sentencing range suggested for such a category of offense commuitted by such a
category of defendant as setforth in the guidelines issued by the Sentencing Commus-
sion pursuant to 28 U S C 994(a)(1), and an explanation by the probation officer of
any factors that may indicate that a sentence of a different kind or of a different length
from one within the applicable guideline would be more appropriate under all the
circumstances,
(C) any pertinent policy statement 1ssued by the Sentencing Commission pursuant to
28 U S C 994(a)(2),
(D) verified information stated 1n a nonargumentative style containing an assessment of
the financial, social, psychological, and medical impact upon, and cost to, any
individual against whom the offense has been committed,
(E) unless the court orders otherwise, information concerning the nature and extent of
nonprison programs and resources available for the defendant, and
(F) such other information as may be required by the court
(3) Disclosure
(A) At least 10 days before imposing sentence, unless this minimum period 1s waived
by the defendant, the court shall provide the defendant and the defendant’s counsel
with a copy of the report of the presentence investigation, including the information
required by subdivision (c)(2) but not including any final recommendation as to
sentence, and not to the extent that in the opinion of the court the report contains
diagnostic optnions, which 1if disclosed, might seriously disrupt a program of rehabilita-
tion, or sources of information obtained upon a promise of confidentiahty, or any other
information which, 1if disclosed, might result in harm, physical or otherwise, to the
defendant or other persons The court shall afford the defendant and the defendant's
counsel an opportunity to comment on the report and, in the discretion of the court, to
introduce tesimony or other information relating to any alleged factual inaccuracy
contained 1n 1t
(B) If the court 1s of the view that there 1s information in the presentence report which
should not be disclosed under subdivision (c)(3)(A) of this rule, the court 1n heu of
making the report or part thereof available shall state orally or in writing a summary
of the factual information contained therein to be relied on 1in determining sentence,
and shall give the defendant and the defendant’s counsel an opportunity to comment
thereon The statement may be made to the parties in camera
(C) Any material which may be disclosed to the defendant and the defendant’s counsel
shall be disclosed to the attorney for the government
(D) If the comments of the defendant and the defendant's counsel or testimony or

JUUUMEN | Rule 32

other information introduced by them allege any factual inaccuracy mn the presentence
investigation report or the summary of the report or part thereof, the court shall, as o
each matter controverted, make (1) a finding as to the allegation or (1) a determinition
that no such finding 15 necessary because the matter controverted will not be taken 1nto
account 1n sentencing A written record of such findings and deternunations shall be
appended to and accompany any copy of the presentence investigation report thereafter
made available to the Bureau of Prisons

(E) The reports of studies and recommendations contained therein made by the
Director of the Bureau of Prisons pursuant to 18 US C § 3552(b) shall be considered
a presentence investigation within the meaning of subdivision (c)(3) of this rule

(F) [Redesignated]

(d) Plea withdrawal. If a motion for withdrawal of a plea of guilty or nolo contendere 1s
made before sentence 1s 1mposed, the court may permit withdrawal of the pler upor a
showing by the defendant of any fair and just reason At any later tune, a plea may be set
aside only on direct appeal or by motion under 28 US C § 2255

(e) [Unchanged]

(0 [Abrogated]

(Amended Apr 30, 1979, effective Dec 1, 1980, as provided by Act July 31 1979, P L 96
42, § 1(1), 93 Stat 326, Aug 1, 1979, Oct 12, 1982, P L 97-291, § 3 96 Stat 1249 effective
Oct 12, 1982, Aug 1, 1983, Oct 12, 1984, P L 98-473, Title Il Ch 11, § 215(1) 98 Stat

%)Ocl:,lt*lglsql)o, 1986, P L 99 646, § 25(a), 100 Stat 3597, amended cffcctive Aug 1 1987

HISTORY; ANCILLARY I AWS AND DIRECTIVES
Amendments.

1984. Act Oct 12, 1984 (effective on the first day of the first calendar month beginning 36
months after enactment on Oct 12, 1984 as provided by §235(a)(1) of such Act as
amended by Act Dec 26, 1985, P L 99 217, §4 99 Stat 1728, which appears as 18
USCS § 3551 note, and applicable as provided by such § 235 which appears as 18 USCS
§ 3551 note), in subdiv (a), substituted para (1) for one which read
*“(1) Imposition of scntence Sentence shall be imposcd without unreasonable delay
Before imposing sentence the court shall
*(A) determine that the defendant and his counsel have had the opportunity to read
and discuss the presentence investigation report made avatlable pursuant to subdivi
ston (c)(3)(A) or summary thereof made available pursuant to subdivision (©)(A)(B)
*(B) afford counsel an opportunity to speak on behalf of the defendant and
*(C) address the defendant personally and ask him 1f he wishes to make a statement
in his own behalf and to present any information in mitigation of punishment
The attorney for the government shall have an equivalent opportunity to speak to the
court
Such Act further, in subdiv (a), in para (2), inserted , including any right to appeal the
sentence,” and *, except that the court shall advise the defendant of any nght to appeal his
sentence™, in subdiv (c) n para (1), substituted the sentence beginning A probation
officer shall " for “The probation service of the court shall make a presentence
investigation and report to the court before the imposition of sentence or the granting of
probation unless, with the permission of the court the defendant waives a presentence
investigation and report, or the court finds that there 1s in the record nformation sufficient
to enable the meaningful exercise of sentencing discretion and the court explains this
finding on the record ', and substituted para (2) for one which read
*(2) Report The presentence report shall contain—
*“(A) any pnior cnminal record of the defendant
“(B) a statement of the circumstances of the commussion of the offense and
circumstances affecting the defendant s behavior,
*(C) information concerning any harm, including financial social psychological
and physical harm, done to or loss suffered by any victim of the offense and
“(D) any other information that may aid the court in sentencing including the
restitution needs of any victim of the offense
Such Act further, in subdiv (c), in para (3) n subpara (A) substituted  including the
information required by subdivision (c)(2) but not including any final recommendation as
to sentence, ' for “exclusive of any recommendations as to sentence in subpara (D)
deleted “or the Parole Commission following Prisons , and in subpara (F) substituted
‘pursuant to 18 USC §3552(b) for *or the Parole Commuission pursuant to 18 USC
§§ 4205(c), 4252, 5010(e), or 5037(c)", and n subdiv (d), deleted imposition of sentence
1s suspended, or disposition 15 had under 18 US C § 4205(c) following imposed

1986 Act Nov 10, 1986, (effective as provided by § 25(b) of such Act, which appears as a
note to this section) in subsec (c)(2)(B) substituted from for than
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sales not o cxceed a value of $2 000 at not less than
the established base rate without soliciting compett

R632 180 6 Competitive Sales

The division must make sales of forest products
through competitive bidding procedures when the
total sale value exceeds $2 000

R632 180 7 Advertising Forest Product Sales

Reasonable notice roust be given to potential pur
chasers and other interested parties prior to comple
tron of any sale with a potential total value exceeding
$2 000 The cost of such noticc will be borne by the
successful applicant

R632 180 8 Competitive Bidding Procedure

1 Imtial bidding shall be conducted through
sealed bids Intercsted parties must submit sealed
bids o the division during the bidding period The
bidding period shall run for a period of at least ten
but 1 ot more than 30 working days and must run
concurrently with the advertising period Sealed bids
shall be opened publicly on the first business day fol
lowing bid closing

2 Oral bidding may follow the opening of sealed
bids but should be so advertised

3 The division may ancel any forest products sale
prior to bid closing

R632 180 9 Awarding Forest Product Sales
Sales shall be awarded to the highest qualified bid
der unless said bidder 18 disqualified, in wnt:)ng. by
the division on the grounds of previous poor tontract
performance or other good cause shown The division

shall award sales within ten business days of the bid
opening,

R632 180 10 Bonding Requirements

1 Pnor to commencement of harvest operations
the purchaser shall post with the division a bond 1n
such form and amount as may be determined by the
divis on to assure compliance with all terms and con
ditions of the sale contract

2 A bond will be posted for at least twice the esti
mated cost of rehabilitation Unless the sale was paid
for 1n advance the bond will also include the full
purchase price of the sale

3 All bonds posted may be used for payment of all
monies due to the state on the total purchase price
and also for the costs of compliance with all other
performance terms and conditions of the sale as speci
fied 1n the contract

4 Bonds shall be 1n effect even if the purchaser
conveys all or part of the sale interest to an assignee,
or subsequent purchaser until such time as the pur-
chaser fully satisfies sale contract obligations, or
until such time as the bond 15 replaced with a new
bond posted by the assignee

5 Bonds may be increased in reasonable amounts,
at any time as the division may order provided the
division first gives the purchaser 30 days wntten no-
tice stating the increase and the reason(s) for such
increase

6 Bonds may be accepted in any of the following
forms at the discretion of the division

(a) Surety bond with an approved corporate surety
registered 1n Utah

(b) Cash Deposit (the state will not be responsible
for any investment returns on cash deposits)

(c) Certificate of deposit 1n the name of the "Utah
Division of State Lands and Forestry” and purchaser
with an approved state or federally insured banking

vV

institution registered in Utah All certificates of de
posit must be endorsed by the purchaser prior to ac
ceptance hy the divician Such certificate of depuuu
must

(1) have a matunity date no greater than 12
months

(1) be automatically renewable and

(111) be deposited with the division (the purchager
will be entitled to and receive the interest payments)

(d) an irrevocable letter of credit for a period lop
ger than the term of the sale

7 Bonds shall remain in force until such time a4
all contract payments and/or performance provisions
have been satisfied by the purchaser and so docy
mented by the division «n writirg

R632-180 11 Assignments

I Competitively let sales may be assigned, in ac
cordance with procedures established by the division
Lo any person firm association or corporation qual;
fied to execute the terms and conditions of the sale
contract, with prior wnitten approval from the div.
sion provided that the assignee agrees o be bound by
the terms and conditions of the sale and to accept the
obligations of the assignor

2 Per‘ans and non-competitive sales may not be
assigned

R632-180 12 Forest Product Valuation
Forest products shall be offercd for sale based on a
methodology or price schedule to be determined by

the division and approved by the Board of State
Lands and Forestry.

R632-180-13 Long Term Agreements.’

1 Long term agreements (LTA) are those sales
where the hurvest of specified forest products will
take place over a period of ime exceeding two years
Upon approval of the director the division may enter
into an LTA with a purchaser for a period not to ex
ceed ten years provided that

(a) resource and/or other benefits can be demon
strated by the LTA

(b) the LTA 1s advertised and competitively bid

(c) the area included in the LTA 1s defined by legal
and/or other tangible description

(d) The LTA includes provisions for periodic reap-
praisal and adjustment of pnces

(e) The LTA may not preclude or prohibit forest
product sales to other purchasers on trust lands adja
cent to or within the area designated by the LTA

(N The LTA provides for amendment duning the
term of the LTA

(g) The LTA does not preclude or prohibit other
concurrent resource management activities and uses
adjacent to or within the area designated by the LTA

(h) Each LTA states that access granted by the
LTA 18 not exclusive

(1) A due-diligence provision 18 included in each
LTA

R632-180-14. Fees and Procedures.

The division may establish fees and develop such
procedures as may be necessary to provide for the
administration and sale of forest products
1990 esA S-S

Pardons (Board of)

R655 Board of Pardons

R655. Board of Pardons

R655 101 Policies

R655 201 Calendaring Original Parole Grant Hear
ings

R655 202 Offender Notification of Hearing

R655 203 Vicum Input and Notification

R655 204 Pending Charges

R655 205 Credit for Time Served

R655 207 Competency of Offenders

R655 301 Personal Appearance

R655 302 News Media and Public Accers to Hear
ings

R655 303 Offender Access to Informat on

3655 304 Board Hearing Record

R655 305 Notification of Board Decision

R655 306 Full Hearing Schedule

R655 307 Foreign Nationals and Offenders With De
Lainers

R655 308 Offender Hearing Assistancc

R655-309 Impartial Hearings

R655-310 Rescission Hearings

R655-311 Redeterminations and Special Attentions

R655 312 Commutation Hearnings for Death Penalty
Cases

R655 313 Class A Hearings

R655 314 Certification Hearings

R655 315 Pardons

R655 401 Parole Incident Reports

R655 402 Special Conditions of Parole

R655 403 Restitution

‘R655-405" Parole Termination

R655-406 Sentence Expiration

R655407 Emergency Releases

R655 501 Issuance of Warrants

R655 502 Evidence for lssuance of Warrants

R655 503 Prerevocation Hearings

R655 504 Timeliness of Parole Revocation Hearings

R655 505 Parole Revocation Hearings

R655 506 Alternatives to Re Incarceration of Pa
rolees

R655 507 Restarting the Parole Period

R655 508 Evidentiary Hearings

R655 509 Multiple Referrals For Single Parole Vio
lation Incident

R655-101. Policies
R655 101 1 Policy

R655-101-1. Policy.

Board of Pardons rules shall be processed according
to state rulemaking procedures The Board shall de
termine 1if the rule 18 to be submitted through the
regular rulemaking or emergency ruleraking proce
dure Rules shall then be distnbuted as necessary

Any error, defect, wrregulanty or vanance in the
application of these rules which does not affect the
substantial nghts of a party may be disregarded
Rules are to be interpreted with the interests of pub
lic safety 1n mind 8o long as the nghts of a party are
not substantially affected

Any reference in this manual to "policy” or "poli
cies” and "procedure(s)” shall be interpreted to mean
“rule(s)” as defined in the Administrative Rulemak
ing Act
1990 7137 2,77 219 6348

R655-201 Calendaring Orniginal Par
Grant Hearings

R655 201 1 Policy
R655 201 2 Procedure

R655 201 1 Policy

It 1s the policy of the Board consistent with
law to cstablish a date upon which an offender «
be released or upon which his case shall be consid
within six months of his commitmant

655 201 2 Procedure

An inmate who 1s serving up Lo a life sentence
who was committed to the prison on or after Jui
1988 will be ehigible for a hearing afler the servi
threc years of his sentence Animmate who s ser
up to a hfe sentence and who was commitied u
prison prior to June 1 1988 will be chgible
hearing afler the service of one year of his sent

An inmate who is serving a sentence of up to fi
years and who was commitied o the prison ¢
afler June 1 1988 will be chigible for a hearing
service of nine months of his sentence An n
who 1s serving a sentence of up to fifleen yean
who was committed to the prison prior to Ju
1988 will be eligable for a hearing aller the serv
aix months of his sentened

An inmate who 15 serving a sentence of up b
years will be ehgible for a heaning after the sen
ninety days of his sentence

Fxcluded from the above provisions are inr
who are sentenced o death For death sentenc
mates see the Board s policy on Commutation |
ings No 312

An inmate may petition the Board to calenda
at a time other than the usual times designated
or the Board may do s0 on its own motion A pe
Ly the inmate shall sct cut the exiper cies whict
nsc W e request T e Board shall vct v the
tioner of 1ts decision 1N wriling s SO0t As |

The Board may elect to have an individual
Member hold any type of hearing provided
these rules and make interim decisions Lo be ¢

quentlv reviewed and voted on by the full B
Voua M2 71278 112111

R655-202. Offender
Hearing.

Notification

R655 202 1 Policy
R655 202 2 Procedure

R655 202 1 Policy

An offender shall be notified at least seven
dar days in advance of a hearing except in exti
nary circumstances and shall be specifically a
as to the purpose of the hearing

R655-202 2 Procedure

A For his initial parole grant heaning an ol
shall be notified of the month of his hearing wil
days after commitment to prison At least seve
in advance of any hearing in which a persor
pearance 18 involved the offender shall be give
ten notice of the day and purpose of the hear
extraordinary circumstances a heaning may
ducted without the seven day notification

B Board calendars and matenals are prep
advance and when possible notice of onigine
ings reheanngs and parole revocation hean



pubhished 1n the newspaper at least four days in ad-
vance of the hearings This procedure 15 1n correlation

with the policy on Calendaring Original Parole Grant
Hea -y #2
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R655 203 Victim Input and Notifica-
tion

R655 203 1 Policy
R655 203 2 Procedure

RG655 203 1 Policy

The Board of Pardons shall be provided with all
available information concerning the impact the
crime may have had upon the victim or the victim's
family including but not limited to the critena out
lined 1n Section 64 13 204) UCA 1953

R655-203 2 Procedure

In accordance with Corrections Field Operations’
Victim Impact Policy all presentence reports shall
contain victim impact information In all cases where
a presentence report has not been provided, and a
victim 18 involved such information shall be included
in the post sentence report or the probation/parole
violation report

At the time the offender 18 scheduled to be heard by
the Board a letter shall be sent to the victims at the
last known address The letter shall contain The
date place and estimated time of the inmate's hear
ing all offenses involved a clear statement of the
reason for the hearing the address and telephone
number of the Board office where further information
may be obtained an explanation that hearings are
open public meetings that input from victims or their
family members should be provided in wniting, prefl
erably \n advance of the heaning and that oral test
mony at the hearing will also be permitted but will be
subject to rules adopted by the Board governing vic
tims testimony

Victims wishing to make an oral statement prior to
the hearing will be given the opportunity to meet
with the Board of Pardons Administrator or a Hear
ing Officer and have the statement tape recorded
Such statements will be limited to ten minutes in
length The recording will then be reviewed by Board

members pror to the heanng for the offender
1988 TI218 T1 279 71 21 9.5, 77 27 13(5) €4-13-30(4)

R655-204 Pending Charges.

R655 204 1 Policy
R655 204 2 Procedure

R655-204 1 Policy

It 18 the policy of the Board of Pardons to consider
continuing an original parole grant heanng, rehear-
ing or rescission hearing pending the resolution of
felony or misdemeanor charges

R655-204 2 Procedure

Following notification of pending charges, the
Board of Pardons will consider the gravity of the
charges and determine whether to continue the hear-
ing pending the outcome of those charges If the
Board determines that the charges are of sufficient
gravity to warrant a continuance, the offender will be
notified 1n wnting that his heaning has been contin
ued and the reasons for doing so

When the Board 18 notified that the charges have
been resolved the following procedure will be used In
scheduling subsequent hearings

Orniginal Parole Grant — The offenders hearn
date will be scheduled as soon as practicable and w)|}
be measured from the earliest date of commitmeny
based on the highest degree of cnme for which he hag
been committed When the resolution of the chargeg
extends beyond the length of the period determined
by the highest degree of crime the hearing will be
rescheduled as soon as practicable afler notification
of the resolution of the charges

Rehearings and Rescissions — The hearing will be
scheduled as soon as practicable afler notification of
the resolution of the charges
1987 TTNITIn

R655-205. Credit for Time Served.

R655 205-1 Policy
R655 205 2 Procedure

R655-205-1 Policy.

Effective July 15, 1987, an offender shall be
granted credit toward imprisonment for any time
spent 1n official detention on the crime of commit
ment prior to the date sentence was imposed with the
following exceptions

(1) Offenses which were considered by the Board
for the first time prior to July 15, 1987,

(2) Time served solely as a condition of probation,

(3) Time spent 1n detention out of state awaiting
return to Utah

Credit for time served shall also be granted toward
imprisonment when

(1) A conviction 1s set aside and there 13 a subse-
quent commitment for the same criminal conduct,

(2) A commitment 18 made to the Utah State Hos
pital pursuant to a guilty and mentally 1ll convic
tion

(3) Up to 180 days are served pursuant to diagnos
tic commitments

R655-205-2 Procedure

Time served i1n the above referenced categores
shall be noted 1n reports to Board members by Board
stafl After the Board determines the number of
months to be served to release, the amount of time to
be credited shall be deducted and the release date set
accordingly

If no record of official detention time 18 1n the Board
file, 1t 1s presumed that none was served If the of-
fender desires credit, the burden 1s on the offender to
request 1t and provide certified copies of records sup-
porting his request
1968 T1 277 524-83) T7 197

R655-207. Competency of Offenders.

R655-207-1 Policy
R655-207-2 Procedure

R655-207-1. Policy.

It 1s the policy of the Board to continue onginal
parole grant heanngs, reheanngs, rescission hear-
ings and revocation hearings when an offender 1s 1n-
competent to proceed and to review his status regu-
larly while proceedings are pending

R655-207-2. Procedure.
Whenever an offender 18 scheduled for a heanng
and reasonable doubt exists as to his ability to under-

stand the nature of and participate in the proceeding
a hearing to determine his mental competency shall
be conducted within a reasonable period of time by
the Board or a Hearing Officer An inmate shall be
represented by counsel at competency hearings

The Board or a Hearing Officer shall consider writ
ten psychiatric or psychological reports and may re
ceive oral testimony and other evidence All submis
sions shall be provided to the offender s attorney un
less confidential

If 1t 1s determined that the offender 1s mentally
competent the previously scheduled hearing shall be
held

If 1t 1s determined that the offender 1s mentally
incompetent, the previously scheduled hearing shall
be continued indefinitely until such time as it 1s de
termined that the offender has recovered sufTiciently
to understand the nature of and participate in the
proceedings The Board shall require a progress re
port on the mental health status of the offender every
six months

If after two years from the most recent competency
hearing there 18 not a finding of substantial probabil
ity that the offender will in the foreseeable future
attain competency, the Board shall petition for trans
fer to the Utah State Hospital under UC A 64 73 or
for 1nvoluntary hospitalization at the Utah State
Hospital under UC A 64 7-36 Upon a finding by the
Board that the offender has sufficiently recovered
from his mental illness, he shall be returned to the
state prison and the pending proceeding shall be con
ducted

The Board may dismiss a parole violation against
an incompetent offender accused of a technical viola
tion where the expected penalty of such violation
would be minimal Under these circumstances the
offender shall be reinstated on parole with appropri
ate conditions

For time spent in mental health facilities the of
fender shall receive credit toward expiration of sen

tence and the total period of incarceration
1988 M212,717211 772713

R655-301. Personal Appearance.

R655-301 1 Policy
R655-301-2 Procedure

R655-301-1. Policy.

It 18 the policy of the Board of Pardons that all
offenders shall have a personal appearance before the
Board, unless waived prior to a final decision to re
lease

R655-301-2. Procedure.

By statute, the Board or 1ts designee 18 required to
see each and every offender in at least one hearing
This usually occurs at the offender’s initial heaning
However, by policy, the Board requires personal ap
pearances for reheanings in cases when a date was
not established, for rescission heanngs, and for parole
revocation heanings In reheanngs, the offender 18 af
forded all the nghts and considerations afforded 1n
the initial heaning except as provided by other Board
policies because the setting of a parole date 1s still at
1ssue In rescission hearings and parole revocation
hearings, a personal appearance 18 mandatory unless
waived The offender 18 slso gaven adequate notice of
such heanings so that he may prepare The hearing is
conducted 1n such a manner to minimize distractions
and facihitste offender tnput

An offcnder his the right Lo be presant at a parol
grant rcheaning resassion or parole violation hear
ing if e within the ctate (UCA "7 27 7) lhe of
fender has the right to be present at hearings con
ducted by a Board hearing officer Hc may spcak of
his own behalfl present documents ask and answc
questions  An offender who waives his right or re
fuses to personally attend the hcaring shall be ad
vised that a decision may be made in his absence

If an offender 1s being housed out of stale he ma
waive the right to a pcrsonal appearance |he waive
shall be in writing and witnessed by a stall membe
at the institution where the offender s housed #
written waiver shall be voluntary The original cop
of the waiver 1s W be forwarded to the Reard anc
retained in the offenders filc

If the ofTender refuses Lo waive the appearance an
of the following four alternatives shall be utilized a
the discretion of the Board in conducting the hearing

1 Request the Warden to return the offender u
the state for the hearing

2 A courtesy hearing may be conducted with the¢
consent of the offender by the paroling authority ol
jurisdiction where he 1s housed A request along witt
a complete copy of Utah s record shall be forwardec
for the hearing All reports a summary of the hear
ing and a recommendation shall be returned to the
Utah Board for final action

3 An individual Board member may travel to the
junisdiction and conduct the hearing record the pro
ceeding and make a written record and recommenda
tion for the Boards final decision

4 Send a Board hearing officer to conduct the
hearing record the proceeding and make a written
record and recommendation for the Board s (inal dect
sion

5 A hearning may be conducted by way of confer

ence telephone call with the consent of the offender
1947 PWMTNIITINIIN I T2 2

R655-302 News Media and Public Ac-
cess to Hearings

R655 302 1 Policy
R655 302 2 Procedure

R655-302 1 Policy

According to state law and subject to fairness and
security requirements Board of Pardons hearings
shall be open to the public including representatives
of the news media

R655-302.2 Procedure

LIMITED SEATING When the number of people
wishing to attend a hearing exceeds the seating ca
pacity of the room where the hearing will be con
ducted priority shall be gaven to

1 Individuals involved in the hearing

2 Up to five people selected by the offender

3 Up to five members of the news media as allo
cated by the Board Administrator (see RESERVED
MEDIA SEATING)

4 Members of the public and media on a first
come, first served basis

SECURITY AND CONDUCT All attendees are
subject to Pnison secunty requirements and must con
duct themselves in a manner which does not interfere
with the orderly conduct of the hearing Any individ
ual causing a disturbance or engaging in behavior
deemed by the Board to be disruptive of the proceed
ing may be ordered to leave and security personnel of



the prison may be requested to escort the individual
from the premises.

EXECUTIVE SESSION. No filming, recording or
transmitting of executive session portions of any
hearing shall be allowed.

NEWS MEDIA EQUIPMENT. Subject to prior ap-
proval by the Board Administrator or the Board (see
APPROVING EQUIPMENT), the news agency repre-
sentatives shall be permitted to operate photo-
graphic, recording or transmitting equipment during
the public portions of any hearing. When more than
one news agency requests permission to use photo-
graphic, recording or transmitting equipment, a pool-
ing arrangement may be required.

When it is determined by the Board Administrator
or the Board that any siich equipment or operators of
that equipment have the potential to cause a distur-
bance or interfere with the holding of a fair and im-
partial hearing, or are causing a disturbance or inter-
fering with the holding of a fair and impartial hear-
ing, restrictions may be imposed to eliminate those
. problems. N

PRIOR APPROVAL. News media representatives
wishing to use photographic, recording or transmit.
ting equipment or o be considered for one of the five
reserved media seats shall submit a request in writ-
ing o the Board Administrator. Such requests must
be submitted at least 48 hours in advance of a regu-
larly scheduled Board of Pardons hearing and at least
one week in advance of a Commutation Hearing. If
requesting the use of equipment, the request must
specify by type, brand and model all the pieces of
equipment to be used.

APPROVING EQUIPMENT. If the request is to
use photographic, recording or transmitting equip-
ment, at least 24 hours prior to a regularly scheduled
hearing and 96 hours prior to a Commutation Hear-
ing, it shall be the responsibility of a representative
of the news agency making the request to conferiwith
the Board Administrator to work out the details. If
the Board Administrator is unfamiliar with the
equipment proposed to be used, he may require that a
demonstration be performed to determine if it is
likely to be intrusive, cause a disturbance or will in-
hibit the holding of a fair and impartial hearing in
any way. If the Board Administrator or the Board
determines that such may occur, it may be required
that the equipment be modified or substituted for
equipment that will not cause a problem or the equip-
ment may be banned.

Video tape or “on air” type cameras mounted on a
tripod and still cameras encased in a soundproof box
and mounted on a tripod shall be deemed to be ap-
proved equipment.

If the equipment is approved for use at a hearing,
its location and mode of operation shall be approved
in advance by the Board Administrator and it shall
remain in a stationary position during the entire
hearing and shall be operated as unobtrusively as
possible.

There shall be no artificial light used.

If there is more than one request for the same type
of equipment, the news agencies shall be required to
make pool arrangements, as no more than one piece
of the same type of equipment shall be allowed. If no
agreément can be reached on who the pool represen-
tative will be, the Board Administrator shall draw a
name at random. All those wishing to be a pool repre-
sentative must agree in advance to fully cooperate
with all pool arrangements.

RESERVED MEDIA SEATING. If there are fewer
than four other requests received prior to the dead-

line, the request shall be approved. If more than five
requests are made, the Board Administrator shall ).
locate the seating based on a pool arrangement. Each
category shall seiect ils own representative(s), If no
agreement can be reached on who the represents.
tive(s) will be, the Board Administrator shall dray
names at random. All those wishing to be a pool rep.
resentative must agree in advance to fully cooperate
with all pool arrangements.

One seat shall be allocated to each of the following
categories:

1. Local daily newspapers with statewide circuyla.
tion

2. Major wire services with local bureaus

3. Local television stations with regularly sched.
uled daily newscasts

4. Local radio stations with regularly scheduled
daily newscasts

5. Daily, weekly or monthly publications (in that
order) located in the area where the criminal activity
took place. ..

6. If the requests submitted do not fill all of the
above categories, a seat shall be allocated to a repre.
sentative of a major wire service with no local bureay
or a national publication (in that order).

If seats remain unfilled, one additional seat shall
be allocated to the categories in the above order until
all seats are filled. No news agency shall have more
than one individual assigned to reserved media seat.
ing unless all other requests have been satisfied.

VIOLATIONS. Any news agency found to be in vio-
lation of this policy may have its representatives re-
stricted in or banned from covering future Board
hearings.

1967 .21%

R655-303. Offender Access to Informa-
tion.

R655-303-1. Policy.
R655-303-2. Procedure.

R655-303-1. Policy.

An offender shall have access to all information
relating to his case on which parole decisions are
made except that which is classified confidential.

R855-303-2. Procedure.

All material submitted to the Board, except that
which is specifically classified as confidential, shall
be available to be reviewed with the offender.

The Board may review the offender’s record and
cover areas of concern during the hearing. The of-
fender may comment, clarify issues and ask questions
at the hearing.

Upon written request from the offender, copies of
requested information not classified as confidential
shall be provided at the offender's expense.

1967 63-2-85.3, 63-2-85.4

R655-304. Board Hearing Record.

R655-304-1. Policy.
R655-304-2. Procedure.

R655-304-1. Policy.
The Board shall cause a record to be made of all
proceedings.

R655-304-2. Procedure.

A record (verbatim transcript, tape recording or
written summary) shall be made of all hearings. The
record shall be retained by the Board for future refer-
ence or transcription upon request at cost. However,
copies may be provided at no cost to the petitioner in
accordance with UCA 77-27-8 (3). The record shall be

retained for as long as the offender is under sentence.
1967 77-278,77.27.9

R655-305. Notification of Board Deci-
sion.

R655-305-1. Policy.
R655-305-2. Procedure.

R655-305-1. Policy.

The offender will be notified verbally immediately
after the hearing of the action taken or that the
Board has taken the matter under advisement. The
action shall, (hereafter, be supported in writing
signed by the Administrator or other stafl in atten-
dance at the hearing.

R655-305-2. Procedure.

At the time the offender appears before the Board,
he is notified verbally of the decision. An explanation
of the reasons for the decision is given and supported
in writing. This is done in the following manner:

1. On a Parole Grant Hearing, Rehearing, Redeter-
mination and/or Special Attention of the Board, the
offender shall be notified in writing of the decision of
the Board within thirty days after the hearing.

2. On a Parole Rescission Hearing, a Class A origi-
nal hearing, or any other hearing conducted by a
Hearing Officer, the offender shall be notified
verbally and in writing of the interim decision of the
Hearing Officer. Within thirty days of the hearing
the offender shall be notified in writing of the deci-
sion of the Board.

3. On a Parole Revocation Hearing, the offender
shall be notified in writing of findings of fact, which
include the Board's decision, according to Policy
#505.

Copies of the written decision are given to the of-
fender, the institution and Field Operations. The
Board shall publish written results of Board meet-
ings, in minute form. Copies of minutes shall be kept

on permanent file in the Board office.
1967 T TN

R655-306. Full Hearing Schedule.

R655-306-1. Policy.
R655-306-2. Procedure.

R855-306-1. Policy.

The number of full hearings scheduled for a Board
panel or hearing officer in a single day shall be lim-
ited to twenty cases, except as extraordinary circum-
stances may otherwise dictate.

R655-306-2. Procedure.

A full hearing shall consist of an offender’s per-
sonal appearance before the Board or its Hearing Of-
ficer, in which all the facts of the case are reviewed,
evidence is presented and statements are taken from
involved parties. The following are full hearings:

Original Parole Grant Hearings

Parole Revocation Hearings

Rehearings

Rescissions
Class A Hearings
1987 17.27.7.17.21.9

R655-307. Foreign Nationals and Of-
fenders With Detainers.

R655-307-1 Policy.
R655-307-2. Procedure.

R655-307-1. Policy.

Offenders who are foreign nationals and offenders
who have detainers lodged against them shall be con-
sidered for parole and termination consistent with
other Board policies.

R655-307-2. Procedure. -

Subject to other Board policies, hearings will be
conducted for offenders who have dectainers from
other jurisdictions lodged against them. Reasons sup-
porting the detainer will be considered in the Board's
deliberations if they independently constitute factors
relevant Lo the Board's detision.

Subject to other Board policies, hearings will be
conducted for offenders who are foreign nationals.
Where a detainer has been lodged by the Immigra.
tion and Naturalization Service, a foreign national
may be considered for parole or termination to allow

the offender to return to his home country.
1987 71.27.9,77.27.13

R655-308. Offender
tance.

Hearing Assis-

R655-308-1. Policy.
R655-308-2. Procedure.

R655-308-1. Policy.

It is the policy of the Board of Pardons w allow an
offender to have such assistance from other persons
as may be required in preparation for a Board hear-
ing.

R655-308-2. Procedure.

Family, (riends, professionals, interpreters, case
workers, and minority representatives are allowed to
be present at hearings and may assist the offender in
preparing his case.

An attorney shall be retained by the State to repre-
sent all parolees who desire representation at Parole
Revocation hearings before the Board of Pardons.
However, an alleged parole violator may choose to
have a private attorney represent him at his own ex-
pense.

Except as otherwise provided by law, no person
other than the offender may address the Board at any
hearing except for the offender’'s attorney at a Parole
Revocation hearing, or such persons as the Board
may find necessary to the orderly conducting of any
hearing.

1968 77127, 77.21.9, 77.27-11, 77.27.29

R655-309. Impartial Hearings.
R655-309-1. Policy.
R655-309-2. Procedure.

R655-309-1. Policy.
Offenders are entitled to an impartial hearing be-
fore the Board of Pardons. To that end, the Board of


http://T7.r7-7.T7.r7.lt

R655-313. Class "A'" Hearings.

R655-313-1. Policy.
R655-313-2. Procedure.

R655-313-1. Policy.

The Utah State Board of Pardons will conduct Pa-
role Grant Hearings for all prison inmates sentenced
on Class "A" Misdemeanors on April 28, 1986 or
later.

R655-313-2. Procedure.

1. No inmate sentenced or confined in the prison
on a Class "A" Misdemeanor shall be eligible for an
original parole grant hearing prior to service of three
months of his or her sentence.

2. Afer at least three months have elapsed, the
hearing shall be conducted by a Hearing Officer in
the following manner:

a. The commitment, criminal history, presentence
report, postsentence report, diagnostic evaluations,
psychological reports, institutionual progress reports,
and any other pertinent information available will be
evaluated to determine whether clemency should be
granted for release earlier than the full sentence.

b. The inmate shall have the right to appear before
the Hearing Examiner.

¢. The inmate shall be allowed to make written
and oral comment. .

d. A voice recording of the hearing shall be made
and preserved for the record. k

e. A review of the entire record will be made by the
Hearing Examiner. |

{. After the hearing, the Hearing Examiner shall
make an interim decision and inform the inmate of
that decision both verbally and in writing.

3. The Hearing Examiner’s findings and recom-
mendations shall be reduced to writing and for-
warded along with the inmate's {ile to the Board of
Pardons for final review and decision.

4. The final decision of the Board shall be included
in the minutes of a regular Board Meeting and the
inmate will be informed in writing of the Board's de-
cision within 10 days.

1967 77-27-22XN, 77278, T7-27-7, T7-27-9

R655-314. Certification Hearings.

R655-314-1. Policy.
R655-314-2. Procedure.

R655-314-1. Policy.

It is the policy of the Board of Pardons to conduct a
Certification Hearing on an offender within 30 days
of notification from the Utah State Hoepital under
provisions. of sections 77-16-56 .or 77-35-21.5, U.C.A.

R655-314-2. Procedure.

Following receipt of the appropriate correspon-
dence and documents from the Utah State Hospital,
the Certification Hearing shall be scheduled as soon
as practicable. However, in no case shall it be more
than 30 days from receipt of the materials.

Pursuant to Section 77-35-21.5(8), U.C.A., the
State Hoepital shall provide to the Board a report on
the condition of the defendant which includes the
clinical facts, the diagnosis, the course of treatment,
and the prognosis for the remiasion of symptoms, the
potential for recidivism and for the danger to himself
or the public, and recommendations for future treat-
ment.

If all pertinent information is not avai
Board at the time of the Certification Hl:::,'ento the
offender shall be transferred to the custody f"» the
Department of Corrections and the parole
tion of the hearing rescheduled.

All applicable Board policies shall govern
role grant portion of the hearing.

Pursuant to Section 77-35-21.5(8), U.C.A
fenders committed on a finding of "guilty and ~;no .
tally ill" to be considered for parole shall be the 5:;;:
ject of a consultation with the treating facility
agency. If recommended by the treating facility :r
agency, treatment shall be made a condition of plmlr
and failure to continue treatment or other condi\ige
of parole, except by agreement with the treating f‘dln
ity or agency, shall be the basis for initiating P!nl;
revocation proceedings. Such offenders shall serve
period of five years on parole or until the expiration
of sentence, whichever occurs first, and such period
shall not be reduced without consideration by the
Board of a current report on the mental health status
of the offender. v
1987 77:27-1,77:219. 77165, 1352 5
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R655-315. Pardons.

R655-315-1. Policy.
R655-315-2. Procedure.

R655-315-1. Policy.

It is the policy of the Utah State Board of Pardons
to consider petitions for pardons on a case-by-case
basis consistent with its obligation to exercise the
clemency power of the executive branch.,

R655-315-2. Procedure.

The Board of Pardons shall consider a petition for a
pardon from an offender whose sentence(s) have been
terminated or expired for at least five years and who
has exhausted all judicial remedies including appeal
and expungement. Upon verification of these criteria,
the Board may cause an investigation of the peti-
tioner to be conducted which may include, but not be
limited to, criminal, personal and employment his-
tory, particularly since termination or expiration.
The Board may publish the petition in the legal no-
tices section of a newspaper of general circulation and
invite comment from the public.

The Board shall consider the petition and all avail-
able information relevant to it. The Board may deny
a pardon by majority vote without a hearing. If the
Board decides to consider the granting of a pardon, a
hearing shall be scheduled with appropriate notice
given. The Board may grant a conditional pardon or
an unconditional pardon. The petitioner shall be noti-
fied in writing of the results as soon as practicable.

The Board may dispense with any requirement cre-
ated by this policy if good cause exists.

1990 T1-31.2, T7-21.8, T7-219, Art. V1L, Sec. 13

R655-401. Parole Incident Reports.

R655-401-1. Policy.
R655-401-2. Procedure.

R655-401-1. Policy.

An incident report shall be submitted to the Board
when an incident, positive or negative, occurs which
would serve to modify the conditions of parole or a
parolee’s status.

R655-401-2. Procedure.

Examples of incidents which shall be reported to
the Board via an Incident Report at the time of occur-
rence are:

a. Conviction of any infraction, misdemeanor or
felony.

b. Significant incidents of rule infractions of the
general or specific conditions of parole.

¢. An incident which results in the parole supervi-
sor placing the parolee in jail on a parole hold, arrest,
detainment, or other conditions or incidents which
result in the parolee’s removal from the community
for a period of time.

All suspected parole violations shall be investi-
gated and an incident report along with a recom-
mended course of action shall be submitted to the
Board within a reasonable period of time. The report
shall advise the Board of a parolee’s adjustment and
provide for modification of parole agreement condi-
tions if necessary. Police reports, court orders, and
waivers of personal appearance from parolees shali be

attached when applicable.
1967 71-21.7, 77-27-10, 77-27-11, 71-27-13, T7-27-21 8

R655-402. Special Conditions of Pa-
role.

R655-402-1. Policy.
R655-402-2. Procedure.

R655-402-1. Policy.

The Board of Pardons shall order special conditions
as part of a parole agreement on an individual basis
and only if such conditions can be reasonably related
to rehabilitation of the offender or the protection of
society. The offender shall be given an opportunity to
respond to proposed special conditions.

R655-402-2. Procedure.

Prior to any hearing which may result in the set-
ting of a parole date, information concerning an of-
fender's past and present criminal activity should be
gathered along with all background and social his-
tory from a pre-sentence or post-sentence report and
any other documentation and input given to the
Board of Pardons. Based upon information provided
by the offender during the hearing and previous of-
fense patterns or needs, the Board may require the
addition of Special Conditions to the Parole Agree-
ment. The offender shall be given the opportunity to
respond to the imposition of any such conditions.

At any time, the Board may review an offender at
its own initiative or upon recommendation by the De-
partment of Corrections or others and add any special
conditions it deems appropriate. The offender shall be
afforded a personal appearance before the Board or a
Board Hearing Officer to discuss the proposed condi-
tion(s) unless that appearance is waived. If a Hearing
Officer conducts the hearing, an interim decision
shall be made. That decision shall be reviewed, along
with a summary report of the hearing, by the Board
Members. Any decision by a Hearing Officer shall be
binding and in full force and effect until reviewed by
Board members, who shall make the final decision by
approving, modifying, or overturning that decision.
The decision shall then be entered into the record at a
regularly scheduled Board meeting and the offender
shall then be informed of the results. The offender is
not afforded a personal appearance for this review.

An incident report and signed waiver of appearance
and acceptance of special conditions may also be sent

to the Board of Pardons indicating that an offenc
voluntarily agrees to the addition of a particular cc
dition to his parole agreement.

The new conditions ordered shall be reduced
writing and a copy provided to the offender. If 1
offender is on parole a new parole agreement shall
signed by the parolee reflecting the new conditiont
parole. The new conditions shall be explained in
tail, and the offender shall acknowledge understa
ing by affixing his signaturc, and receive a copy
the same.

1988 77.275,77-216, 71-27-10, 77-2

R655-403. Restitution.

R655-403-1. Policy.
R655-403-2. Procedure.

R655-403-1. Policy.

The Utah State Board of Pardons shall consi
restitution in all cases where restitution has b
ordered by the eourt, when requested by the Dep:
ment of Corrections or other criminal justice ag
cies, or other appropriate cases.

R655-403-2. Procedure.

Except for class B and class C misdemeanors,
cases where restitution has been ordered by the co
and is included as part of the judgment and comn
ment, the Board shall consider whether affirm
such restitution is appropriate and whether pers
have or are prepared to make restitution in ax
dance with standards and procedures as set forth
U.C.A. 76-3-201 as a condition of parole. The bo
may also originate orders of restitution on 1
crime(s) of commitment it deems appropriate, exc
for class B and class C misdemeanors.

The Board will consider ordering restitution or
firming court ordered restitution in the following
stances:

1. When ordered by the sentencing court and
order is included as part of the judgment and comr
ment provided to the Board by the court except
class B and class C misdemeanors;

2. When ordered by or as a part of a disciplin
proceeding as a result of misconduct;

3. When requested by the Department of Con
tions or other criminal justice agency for the cost
extradition or return to custody;

4. When requested by the Department of Con
tions for the costs of programs such as unpaid feet
community correction centers, therapy or other 1
vice fees, and after attempts to collect from the
fender have repeatedly failed; and

5. When new information is made available wt
was not available to the court at the sentencing
restitution hearing, under the following proced:

The Board may request that the Departmen!
Corrections investigate the matter and the b
ground and ability of the offender to pay in ac
dance with U.C.A. 76-3-201 and provide the Bc
with a written report and recommendation.

A restitution hearing may be conducted by a Bc
panel or hearing officer. Prior to the hearing, the
fender and the victim(s) shall be notified in writin
the hearing and shall be provided with copies of
investigative report and other documentation un
it is of a confidential nature. The offender and
victim(s) shall have the right to be present at
hearing and present evidence in their behalf. Wt
hearings are conducted by a hearing officer, the h:
ing officer shall make a written report and rec



Pardons discourages any direct outside contact with
individual Board Members regarding specific cases.
This also applies to Hearing Officers who may be des-
ignated to conduct hearings. Any such contact should
be made with the Board Administrator

R655-309-2. Procedure.

All contacts by offenders, victims of crime, their
family members or any other person outside the stafl
of the Board of Pardons regarding a specific case shall
be referred, whenever possible, to the Board Adminis-
trator or other Board stafl member who may not be
directly involved in hearing the case. If circum-
stances dictate, the Boarnl Administrator or other
Board staflf member shall prepare a memorandum for
the file containing the substance of the contact. If the
contact is by a victim wishing to make a statement
for the Board's consideration, the Board's policy on
Victim Input and Notification, #203, shall apply.

Whenever an outside contact regarding a specific
case with a Board Member or a designated Hearing
Officer occurs prior to that case being heard, the con-
versation should be taped and placed in the file. The
Board Member or designated Hearing Officer shall
also prepare a memorandum for the file containing
the substance of the contact.

In the event no recording equipment is available at
the time of the contact, the Board Member or desig-
nated Hearing OfTicer shall prepare a memorandum
for the file containing the substance of the conversa-
tion and the circumstances under which the contact
took place.

If a contact, or prior knowledge of a case or individ-
uals involved, is such that it may affect the ability of
a Board Member or designated Hearing Officer to
make a fair and impartial decision in a case, the
Board Member or designated Hearing Officer shall
decide whether to participate in the hearing. If the
decision is o participate, the offender shall be in-
formed of the contact or prior knowledge and be given
the opportunity to request that the Board Member or
Hearing Officer not participate. Such a request is not
binding in any way, but shall be weighed along with
all other factors in making a final decision regarding
participation in the hearing.

This policy shall not preclude contact by members
of the Department of Corrections so long as such con-
tact is not for the purpose of influencing the decision
of an individual Board Member on any particular

case or hearing. |
1967 .27.7,71.27.9

R655-310. Rescission Hearings.

R655-310-1. Policy.
R655-310-2. Procedure,

R655-310-1. Policy.

Any prior Board of Pardon’s decision may be re-
viewed and rescinded by the Board at any time until
an offender’s actual release from custody.

R655-310-2. Procedure.

If the rescission of a release or rehearing date is
being requested by an outside party, information
shall be provided to the Board establishing the basis
for the request. Upon receipt of such information, the
offender may be scheduled for a rescission hearing.
The Board may also review and rescind an offender’s
release or rehearing date on its own initiative. Except
under extraordinary circumstances, the offender will
be notified of all allegations and the date of the sched-

uled hearing at least three working days in advap
The offender may waive this period. ce.

In the event of an escape, the Board will rescind th,
inmate’s date upon official notification of escape fml:
custody and continue the hearing until the inmate is
available for appearance, charges have been resolveq
and appropriate information regarding the escape
has been provided.

A Board of Pardons hearing officer shall hear th,
matter(s) when the violation consists of a new cop.
plaint or conviction for a non-violent felony, misde.
meanor, an adjudicated violation of rules or regula.
tions except when otherwise directed by the Board.
All other matters shall be heard by the Board.

When directed by the Board, the hearing officer
shall conduct the hearing and make an interim degj.
sion to be reviewed, along with a summary report of
the hearing, by the Board members. Any decision by
a hearing officer shall be binding and in full force ang
effect until reviewed by Board members, who wil|
make the final decision by approving, modifying, or
overturning a hearing nTicer's decision. The decision
is then entered into the record at a regular scheduled
Board meeting and the offender is then informed by
mail of the results. He is not afforded a personal ap-
pearance for this review.

1963 . 71267

R655-311. Redeterminations and Spe-
cial Attentions.

R655-311-1. Policy.
R655-311-2. Procedure.

R655-311-1. Policy.

It is the policy of the Board of Pardons to allow an
offender or others to petition for a review of an of-
fender's status subject to certain conditions.

R655-311-2. Procedure.

The Board of Pardons provides two methods in
which an offender’s status may be reviewed.

A. Redetermination: Upon receipt of an application
for redetermination from an eligible offender, and an
updated progress report and recommendation from
the Department of Corrections, the Board shall recon-
sider the offender's release status. The Board may
reduce the time to be served, make no change or in.
crease the time to be served. The Board may change
the offender’s status to the setting of a date for re-
hearing, parole, termination, or expiration of sen-
tence and may alter any conditions of parole. Effec-
tive September 1, 1988, an offender shall be eligible
to apply for redetermination after serving one-half of
the time from his last time-related consideration to
his current date of rehearing or release. In no case
shall an offender be eligible to apply sooner than
eighteen (18) months after his last time-related con-
sideration. In all cases, an offender is eligible to apply
after the service of five (5) years from his last time-
related consideration. As used in this policy, “time-
related consideration” means any original hearing,
rehearing, redetermination, special attention, rescis-
sion or parole revocation hearing. An offender is not
entitled to a personal appearance before the Board for
redetermination.

B. Special Attention: This type of hearing is used
to grant relief in special circumstances requiring im-
mediate action by the Board. This action is initiated
by the receipt of a written request indicating that
special circumstances exist for which a change in sta-

tus may be warranted. These circumstances could in-
clude, but are not limited to, illness in the ofTender’s
family, illness of the offender requiring extensive
medical attention, exceptional performance or
progress in the institution, or exceptional opportunity
for employment and involves information that was
pot previously considered by the Board. A summary
report is then prepared by Board staff along with a
recommendation and the case is routed to Board
members. The decision is then entered into the record
at a regularly scheduled Board meeting and the of-
fender is then informed by mail of the results. A per-
sonal appearance is not aflorded for this review un-
Jess specifically granted by the full-time Members of
the Board.

1968 71277

R655-312. Commutation Hearings for
Death Penalty Cases.

R655-312-1. Policy.
R655-312-2. Procedure.

R655-312-1. Policy.

The Utah State Board of Pardons shall conduct a
Commutation Hearing when properly petitioned by
the inmate sentenced to death or the inmate's attor-
ney with the concurrence of the inmate. The Board
members shall only review whether in their opinions
the punishment properly fits the crime and will not
review either legal or constitutional matters as those
would have previously been reviewed by the courts.
The burden shall be on the petitioner to show that the
death penalty is not appropriate. The Commutation
Hearing will be acheduled only after all court pro-
ceedings have been exhausted, including the setting
of a new execution date, and shall be heard by the
three full-time members of the Board except under
exigent circumstances.

R655-312-2. Procedure.

Following the completion of all court proceedings,
and either upon a respite being granted by the Gover-
nor or the filing of a petition by the inmate sentenced
to death, or an attorney with the concurrence of the
inmate, the Board of Pardons shall schedule a date
and time certain for a Commutation Hearing. If the
petition is made directly to the Board of Pardons, it
must be done within 10 days from the trial court's
entry of the order setting a new execution date. If
necessary, the Board may grant a respite until such
time as the hearing can be held and a decision ren-
dered.

The petitioner may be represented by an attorney
of his choosing and in the event that the petitioner
cannot afford an attorney, one may be appointed to
represent him. The petitioner may also represent
himself. The petition should contain name and num-
ber of the petitioner and reasons the petitioner is re-
questing the hearing

The Attorney General's office and the County At-
torney’s office that originally prosecuted the case
shall be immediately notified in writing by Board
stafl of the filing of the Petition for Commutation.
The State may be represented by the Attorney Gen-
eral's office and/or by the County Attorney's office
that originally prosecuted the case.

Approximately two (2) weeks prior to the scheduled
date of the hearing all relevant written material
shall be provided to the Board either by the petitioner
or his attorney, and also by the attorney(s) for the

State. This material shall include, but not be limite
Lo, any relevant sections of the trial and/or sentenc
ing transcripts, any briefs either party would care U
provide to the Board, a brief description of any nes
evidence or aggravating or mitigating circumstance
that might have been discovered since the time of th
petitioner’s original sentencing, a list of all witnesse:
not to exceed twenty (20) in number including th
peitioner, each side intences to call along with a brit
synopsis of the testimony of each witness and a bric
synopsis of all material to be introduced at the hea
ing. Any witness or material not included in suc
submissions or outside the scope of the synopsis me
not be allows to testify or be introduced. Three (.
copies of all written material shall be submitted
the Board and one (1) copy shall be provided to t}
other party. .

Approximately one (1) week prior to the date of t}
hearing the Board shall schedule and conduct a pr
hearing conference, which shall not be open to tt
public or news media At the time of the conferen:
attorneys for both’parties, or the petitioner, only if }
is representing himself, may be present along wil
the members of the Board and Board stafT. Each par
shall also be informed of the procedure for the hea
ing. This shall include, but not be limited to, the fa
that each party shall call its witnesses and have the
testify under oath, but that no cross-examination wi
be allowed, and that each party shall be required
observe a time limit for presenting its case.

Board members may ask any questions they dee
appropriate at any time. The petitioner may elect
be present at the Commutation Hearing and to te
tify, but he shall not be required to do either.

The Commutation Hearing and any other procee
ings deemed appropriate by the Board shall be r
corded pursuant to Section 77-27-8(2), U.C.A.
amended. Attendance at the hearing shall be in ¢
cordance with the Board of Pardons policy on Ne»
Media and Public Access to Hearings, #3.02, and «
visitors, the public and the news media shall be su
ject to prison security and search, if deemed nece
sary.

The hearing shall be conducted in an orderly fas
ion and all participants and visitors shall condu
themselves accordingly. During the hearing if som
one should become loud, disorderly, or disruptive t.
Board may stop the hearing until such time as t
person or persons are removed from the hearing
security, or order is restored and the hearing can
reconvened. The Board may stop the hearing at a
time for cause and reconvene as soon 8s practicab

Following the submission of all evidence, the Boa
shall go into Executive Session to make its decisic
The Board shall render written opinion, along wi
any concurring or dissenting opinions, within five
working days after the submission of all eviden
The Board shall reconvene in open session with
parties present to deliver its decision, which sh
then be published. A copy shall be provided to es
attorney, the inmate, the sentencing judge and t
Department of Corrections.

After the decision has been published, the pe
tioner shall be referred back to the Court, if nec
sary, for the resetting of an execution date.

There shall be only one Commutation Hearing §
petitioner unless new and significant information
found that has not already been submitted to t

Board.
1968 524-5 (3), 77273, T1.19-7, Article V11, Sectior



R655-313. Class A" Hearings.

R6 Policy.
6 Procedure

55-313-
55-313-

1.
2.

I3

R655-313-1. Policy.

The Utah State Board of Pardons will conduct Pa-
role Grant Hearings for all prison inmates sentenced
on Class "A" Misdemeanors on April 28, 1986 or
later.

R655-313-2. Procedure.

1. No inmate sentenced or coniined in the prison
on a Class "A™ Misdemeanor shall be eligible for an
original parole grant hearing prior to service of three
months of his or her sentence.

2. After at least three months have elapsed, the
hearing shall be conducted by a Hearing Officer in
the following manner:

a. The commitment, criminal history, presentence
report, postsentence report, diagnostic evaluations,
psychological reports, institutional progress reports,
and any other pertinent information available will be
evaluated to determine whether clemency should be
granted for release earlier than the full sentence.

b. The inmate shall have the right to appear before
the Hearing Examiner.

c. The inmate shall be allowed to make written
and oral comment.

d. A voice recording of the hearing shall be made
and preserved for the record. '

e. A review of the entire record will be made by the
Hearing Examiner. i

. After the hearing, the Hearing Examiner shall
make an interim decision and inform the inmate of
that decision both verbally and in writing.

3. The Hearing Examiner’s findings and recom-
mendations shall be reduced to writing and for-
warded along with the inmate's file to the Board of
Pardons for final review and decision.

4. The final decision of the Board shall be included
in the minutes of a regular Board Meeting and the
inmate will be informed in writing of the Board's de-
cision within 10 days.

1987 77-27-22UN, 71778, 77277, TI-119

R655-314. Certification Hearings.

R655-314-1. Policy.
R655-314-2. Procedure.

R655-314-1, Policy.

It is the policy of the Board of Pardons to conduct a
Certification Hearing on an offender within 30 days
of notification from the Utah State Hoepital under
provisions. of sections 77-16-5 or 77-35-21.5, U.C.A.

R655-314-2. Procedure,

Following receipt of the appropriate correspon-
dence and documents from the Utah State Hoepital,
the Certification Hearing shall be scheduled as soon
as practicable. However, in no case shall it be more
than 30 days from receipt of the materials.

Pursuant to Section 77-35-21.5(8), U.C.A., the
State Hospital shall provide to the Board a report on
the condition of the defendant which includes the
clinical facts, the diagnosis, the course of treatment,
and the prognosis for the remission of symptoms, the
potential for recidivism and for the danger to himself
or the public, and recommendations for future treat-
ment.

If all pertinent information is not available ¢,
Board at the time of the Certification Hearj the

offender shall be transferred to the cust;jx;nfi the
Department of Corrections and the paroie grant the
tion of the hearing rescheduled. por.

All applicable Board policies shall govern
role grant portion of the hearing.

Pursuant to Section 77-35-21.5(8), U.C A f
fenders committed on a finding of "guilty ang .;n:.
tally ill" to be considered for parole shall be the mﬁ:
Ject of a consultation with the treating facility o
agency. If recommended by the treating facility or
agency, treatment shall be made a condition of paml:
and failure to continue treatment or other condition
of parole, except by agreement with the treating fagj).
ity or agency, shall be the basis for initiating parole
revocation proceedings. Such offenders shall serve 5
period of five years on parole or until the expiratiog
of sentence, whichever occurs first, and such period
shall not be reduced without consideration by the
Board of a current report on the mental health statyg
of the offender. v
1967 71.277,77.27-9, 77-16-5, 7138 21 5

he pa.

R655-315. Pardons.

R655-315-1. Policy.
R655-315-2. Procedure.

R655-315-1. Policy.

It is the policy of the Utah State Board of Pardons
to consider petitions for pardons on a case-by-case
basis consistent with its obligation to exercise the
clemency power of the executive branch.

R655-315-2. Procedure.

The Board of Pardons shall consider a petition for a
pardon from an offender whose sentence(s) have been
terminated or expired for at least five years and who
has exhausted all judicial remedies including appeal
and expungement. Upon verification of these criteria,
the Board may cause an investigation of the peti-
tioner to be conducted which may include, but not be
limited to, criminal, personal and employment his-
tory, particularly since termination or expiration.
The Board may publish the petition in the legal no-
tices section of a newspaper of general circulation and
invite comment from the public.

The Board shall consider the petition and all avail-
able information relevant to it. The Board may deny
a pardon by majority vote without a hearing. If the
Board decides to consider the granting of a pardon, a
hearing shall be scheduled with appropriate notice
given. The Board may grant a conditional pardon or
an unconditional pardon. The petitioner shall be noti-
fied in writing of the results as soon as practicable.

The Board may dispense with any requirement cre-
ated by this policy if good cause exists.

1990 T7-27-2, 77-27-8, T7-279, Art. VI Sec. 13

R655-401. Parole Incident Reports.

R655-401-1. Policy.
R655-401-2. Procedure.

R655-401-1. Policy.

An incident report shall be submitted to the Board
when an incident, positive or negative, occurs which
would serve to modify the conditions of parole or a
parolee’s status.

R655-401-2. Procedure.

Examples of incidents which shall be reported to
the Board via an Incident Report at the time of occur-
rence are:

a. Conviction of any infraction, misdemeanor or
felony.

b. Significant incidents of rule infractions of the
general or specific conditions of parole.

¢. An incident which results in the parole supervi-
gor placing the parolee in jail on a parole hold, arrest,
detainment, or other conditions or incidents which
result in the parolee’s removal from the community
for a period of time.

All suspected parole violations shall be investi-
gated and an incident report along with a recom-
mended course of action shall be submitted to the
Board within a reasonable period of time. The report
shall advise the Board of a parolee’s adjustment and
provide for modification of parole agreement condi-
tions if necessary. Police reports, court orders, and
waivers of personal appearance from parolees shali be

attached when applicable.
1967 77-27.7,77-21.10, 77-27-11, 77-27-13, 77-27-21 5

R655-402. Special
role.

Conditions of Pa-

R655-402-1. Policy.
R655-402-2. Procedure.

R655-402-1. Policy.

The Board of Pardons shall order special conditions
as part of a parole agreement on an individual basis
and only if such conditions can be reasonably related
to rehabilitation of the offender or the protection of
society. The offender shall be given an opportunity to
respond to proposed special conditions.

R655-402-2. Procedure.

Prior Lo any hearing which may result in the set-
ting of a parole date, information concerning an of-
fender's past and present criminal activity should be
gathered along with all background and social his-
tory from a pre-sentence or post-sentence report and
any other documentation and input given to the
Board of Pardons. Based upon information provided
by the offender during the hearing and previous of-
fense patterns or needs, the Board may require the
addition of Special Conditions to the Parole Agree-
ment. The offender shall be given the opportunity to
respond to the imposition of any such conditions.

At any time, the Board may review an offender at
its own initiative or upon recommendation by the De-
partment of Corrections or others and add any special
conditions it deems appropriate. The offender shall be
afforded a personal appearance before the Board or a
Board Hearing Officer to discuss the proposed condi-
tion(s) unless that appearance is waived. If a Hearing
Officer conducts the hearing, an interim decision
shall be made. That decision shall be reviewed, along
with a summary report of the hearing, by the Board
Members. Any decision by a Hearing Officer shall be
binding and in full force and effect until reviewed by
Board members, who shall make the final decision by
approving, modifying, or overturning that decision.
The decision shall then be entered into the record at a
regularly scheduled Board meeting and the offender
shall then be informed of the results. The offender is
not afforded a personal appearance for this review.

An incident report and signed waiver of appearance
and acceptance of special conditions may also be sent

to the Board of Pardons indicating that a
voluntarily agrees o the addition of a part
dition to his parole agreement

The new conditions ordered shall be r
writing and a copy provided to the offen:
offender is on parole a new parole agreeme
signed by the parolee reflecting the new co
parole. The new conditions shall be explai
tail, and the offender shall acknowledge u
ing by aflixing his signature, and receive

the same.
1988 77.21.5.77.27 6,772

R655-403. Restitution.

R655-403-1. Policy.
R655-403-2. Procedure.

R655-403-1. Policy.

The Utah State Board of Pardons sha
restitution in all cases where restitutior
ordered by the court, when requested by t
ment of Corrections or other criminal ju
cies, or other appropriate cases

R655-403-2. Procedure.

Except for class B and class C misden
cases where restitution has been ordered b
and is included as part of the judgment ai
ment, the Board shall consider whether
such restitution is appropriate and whett
have or are prepared to make restitutiol
dance with standards and procedures as :
U.C.A. 76-3-201 as a condition of parole.
may also originate orders of restitutic
crime(s) of commitment it deems appropri
for class B and class C misdemeanors.

The Board will consider ordering restiti
firming court ordered restitution in the fo
stances:

1. When ordered by the sentencing cot
order is included as part of the judgment a
ment provided to the Board by the court
class B and class C misdemeanors;

2. When ordered by or as a part of a ¢
proceeding as a result of misconduct;

3. When requested by the Department
tions or other criminal justice agency for
extradition or return to custody;

4. When requested by the Department
tions for the costs of programs such as un|
community correction centers, therapy o1
vice fees, and after attempts to collect fi
fender have repeatedly failed; and

5. When new information is made avai’
was not available to the court at the se:
restitution hearing, under the following

The Board may request that the Dep
Corrections investigate the matter and
ground and ability of the offender to pa
dance with U.C.A. 76-3-201 and provide
with a written report and recommendat

A restitution hearing may be conducted
panel or hearing officer. Prior to the hea
fender and the victim(s) shall be notified i
the hearing and shall be provided with ¢
investigative report and other documents
it is of a confidential nature. The offenc
victim(s) shall have the right to be pre
hearing and present evidence in their be!
hearings are conducted by a hearing office
ing officer shall make a written report



mendation to the Board which shall be considered in
a regularly scheduled Board meeting.
1988 76-3.201, 77.27-8, 77-27-6

R655-405. Parole Termination.

R655-405-1. Policy.
R655-405-2. Procedure.

R655-405-1. Policy.

It is the policy of the Board of Pardons to consider
terminating parole when petitioned to do so by the
Department of Corrections, other interested parties
or on its own initiative.

It is the policy of the Board of Pardons to toll any
parole time that a parolee is an absconder.

R655-405-2. Procedure.

The Board of Pardons has established a 24 month
parole period as a guideline for termination, although
both eatly termination and statutory termination
will be considered and approved when appropriate.
When a termination request has been denied, the pa-
rolee may not be reconsidered for termination until
six months has passed, unless there are exigent cir-
cumstances. When a termination is approved by the
Board, written notification of the Board's action will
be prcvided to the parolee and the Department of Cor-
rections.

Statutory periods of parole without violation are
three, five or ten years, depending on the crime. That
period shall be extended by the amount of time that a
parolee is an absconder.

That time shall be determined to be from the date a
Board warrant was issued for absconding parvle su-
pervision W the date the offender was returned to
custody in Utah.

Upon receipt of written notification of the service of
the statutory maximum period on parole and verifica-
tion of that information, the Board of Pardons shall
then order the closing of the file.

1990 76-3.202, T735-21.8, 77.27-9, T1.27.12

R655-406. Sentence Expiration.

R655-406-1. Policy.
R655-406-2. Procedure.

R655-406-1. Policy.

It is the policy of the Board of Pardons to calculate
sentence expiration dates from the date the commit-
ment order was signed by the judge, tolling any time
that an offender was an escapee or was a parole viola-
tor and not in Utah custody.

R655-406-2. Procedure.

The following periods of time shall be credited to-
ward an offender’s expiration of sentence: any time
served as an inmate on the initial commitment or for
any parole revocation; any time served at the State
Hospital pursuant to a "guilty and mentally ill” con-
viction; up to 180 days served on diagnostic commit-
ments; any other time granted by the Board in accor-
dance with the policy on Credit for Time Served,
#205, and any time served on parole. Expiration
dates shall be extended by the amount of time that an
offender is a parole violator but is not in custody in
Utah. That time shall be determined to be from the
date a Board of Pardons warrant was issued to the
date the offender was returned to Utah custody. An
offender is determined to be a parole violator when
his parole is subsequently revoked by the Board.

On anything less than a life sentence, the senten
expiration date shall be the date the judge signed l:'
commitment order, plus the maximum number 0}
years in the sentence, minus one day. This is to re.
flect that the sentence expires at midnight on that
day.

Sentence expiration dates shall be reflected on or.
ders of parole and noted in reports to Board Memberg
by Board stafl.

Upon expiration of sentence, the Board of Pardong
shall be notified in writing. Upon verification of that
information, the Board will then order the closing of
the file.

1990 763-202,7735.9) 5

R655-407. Emergency Releases.

R655-407-1. Policy.
R655-407-2. Procedure.

R655-407-1. Policy. .

When the Executive Director of the Utah Depart.
ment of Corrections formally serves notice that g
maximum workable prison population has been ex.
ceeded for a 30-day period and requests emergency
early releases, the Board of Pardons may make such
emergency releases as it deems necessary based on
the procedure outlined in the following section. Maxi.
mum workable prison population figures will be pro-
vided to the Board by memorandum from the Depart.
ment.

R655-407-2. Procedure.

Upon receipt of the request for emergency releases,
the Board of Pardons stafl will assemble lists of indi-
viduals in the categories below to be reviewed by the
Board members and submitted to the Department of
Corrections. Emergency releases will be considered in
the following order until the necessary number of re-
leases is obtained or the Board deems it to be no lon.
ger in the interest of public safety to proceed further:

1. Inmates who are within three months from an
existing release date and who are incarcerated for
non-violent Class A misdemeanors and third degree
felonies;

2. Inmates who are within three months from an
existing release date and who are incarcerated for
non-violent second degree felonies; and

3. Additional groups of non-violent Class A misde-
meanants, third and second degree felons in incre-
ments of one month from existing release dates.

For each inmate considered for emergency release,
the Department of Corrections shall provide to the
Board an update of any information which is relevant
to the inmate's release. After the Department of Cor-
rections has had an opportunity to review the in-
mates’ records and comment, the Board members will
review each inmate's file and make a decision on
whether to  approve the emergency release. Emer-
gency releases shall be approved by majority vote.

Following any Board action on emergency release
requests, a report of such action shall be made to the
Commission on Criminal and Juvenile Justice by the
Board's representative to that body.

Inmates who have been approved for an emergency
release will not also be eligible for flex release.
1968 T1-27.7, 77-27-10, T7-27.13, T127-14

R655-501. Issuance of Warrants.

R655-501-1. Policy.
R655-501-2. Procedure.

R655-501-1. Policy. ]

Any member of the Board of Pardons may issue a
warrant in compliance with the Board's policy on Evi-
dence for Issuance of Warrants, #502. Such warrents
shall have the same force and effect as if signed by all
members.

R655-501-2. Procedure.

Any warrant issued by any mcmbey of the Board
shall have the same force and effect as if signed by all
members. The Board may delegate primary responsi-
pility for issuing warrants to any of its members.

A request to recall a warrant shall be submitted to
the Board member who issued that warrant; if that
individual is not available any Board member may

act on the request.
1967 77.27-11

R655-502. Evidence for Issuance of
Warrants.

R655-502-1. Policy.
R655-502-2. Procedure.

R655-502-1. Policy.

Warrants of arrest and detention shall be issued
only upon a showing that there is reasonable suspi-
cion to believe that a parole violation has occurred.

R655-602-2. Procedure.

A certified Warrant Request shall be submitted by
the parole agent setting forth reasons to believe that
the named parolee committed specific parole viola-
tions. The request shall be based on the agent's infor-
mation and belief. The request shall be accompanied
by supporting documentation such as police reports,
incident reports, and judgment and commitment or-
ders. Upon approval of the request by the Board. a
Warrant of Arrest shall be issued to arrest, detain,
and return to actual custody any parolee suspected of
violating the conditions of his parole. Thereafler, a
bearing shall be conducted pursuant to policies on
Prerevocation Hearings, #503, Timeliness of Parole
Revocation Hearings, #504 and Parole Revocation

Hearings, #505.
1967 77.22.11

R655-503. Prerevocation Hearings.

R655-503-1. Policy.
R655-503-2. Procedure.

R655-503-1. Policy.

A Prerevocation Hearing shall be conducted by an
independent hearing officer within fourteen days af-
ter detention on a Board warrant, on all alleged pa-
role violations unless such hearing is expressly
waived by the parolee, or substantial reason for con-
tinuance exists as determined by an independent
hearing officer. The parole officer shall serve
Prerevocation Hearing Information on a parolee at
least three working days prior to the actual
Prerevocation Hearing. At the same time, the parole
officer shall advise the parolee of his rights concern-
ing the Prerevocation Hearing.

R655-503-2. Procedure.

A Parole Revocation shall be initiated by the filing
of a Parole Violation Report with the Board of Par-
dons. Subsequently a Prerevocation Hearing Infor-
mation shall be served on the parolee, and the parolee
shall be advised of his right to request a

Prerevocation Hearing. The hearing shall be he
reasonably near where the violation is alleged

have occurred, and scheduled within 14 days. T
purpose of the hearing is o determine whether the
is probable cause to believe that the parolec is

violation of his parole agreecment. Upon completion
the hearing, the hearing officer will inform the
rolee both verbally and in writing whether probat
cause exists. At the time of service. the parolee sh
also be informed of his right to waive
Prerevocation Hearing, and where the parolee ele
to do su a written waiver o that effect shall be
tained. The parolee may request wilhesses, an att
ney, or a postponement. A finding of probable ca
by a court on new criminal charges satisfies the ¢
process requirement of Morrissey v Brewer, 408 U
471 (1972). A certified copy of a bindover or com
tion will be accepted by the Board as a finding
probable cause in lieu of a Prerevocation Hearing ¢
the matter will proceed directly to a Parole Revo
tion hearning.

Upon completion of ihe Prerevocation Hearing,
hearing officer “shall notify the parolee verba
whether probable cause exists that a parole violat
has occurred. Within twenty-one calendar days,
cluding holidays, written findings of fact and conc
sions of law shall be issued by the hearing ofTicer «

served on the parolee.
1987 71.27.11,77.27.27, 77.27-28, 71.27.29, 71-2

R655-504. Timeliness of Parole Re»
cation Hearings.

R655-504-1. Policy.
R655-504-2. Procedure.

R655-504-1. Policy.

The Parole Revocation Hearing shall be conduc
within ninety (90) days from the date of
Prerevocation Hearing or its waiver EXCEPT in
following circumstances:

1. If a parolee is detained in another state o
Utah Board warrant or on a new offense, a pa.
revocation hearing shall be conducted within nir
(90) days (rom the parolee’s return to the Stau
Utah. When the only hold on a parolee is 8 U
Board warrant, then the parolee must be returne
soon as is practicable afler affording the parolee
rights.

2. When the parolee is convicted of a new offens
which the parole office knew or should have kno
and the parolee has not been detained on a B«
warrant during the pendency of court proceedi
the parole revocation hearing shall be condu
within ninety (90) days from the time of senten
on the new offense.

3. The Board may continue the hearing for §
cause upon a motion by the parolee or the Def
ment of Corrections, or upon its own motion.

R655-504-2. Procedure.

Upon receiving a copy of the allegations and ei
the parolee's waiver or a finding of probable caus
a Prerevocation Hearing, a Board of Pardons hea
officer shall prepare a report for the Board and ¢
schedule the case for a hearing.

If a "guilty” plea is entered, the dispositional p
of the hearing begins at once (see Parole Revoce
Hearings, Policy #505).

If a "not guilty” plea is entered, and the case
not been continued, the evidentiary stage of the Fi
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cation Hearing shall be scheduled within sixty (60)
davs (see Evidentiary Hearings, Policy #508).
19RK 77.27-11,77-27.27,77-27-28, 77.27.29, 77.271-30

R655-505. Parole Revocation Hear-
ings.
RE55-505-1. Policy.

R655-505-2 Procedure

R655-505-1. Policy.

Prior to the Parole Revocation Hearing, the parolee
shall be given adequate written notice of the date,
time and location of the hearing and the alleged pa-
role violations. At the hearing, he shall be provided
with an opportunity to hear the evidence in support of
the allegations, legal counsel unless he waives it, an
opportunity to confront and cross-examine adverse
witnesses unless they would be subject to risk or
harm, and an opportunity to present evidence and
witnesses in his own behalf

As soon as practicable following the hearing, the
offender shall be notified in writing of the findings of
fact and conclusions of law

R655-505-2. Procedure.

Parolees are served with written allegations and
notice of the hearing at least five working days prior
to the Revocation Hearing. Such service and notice
may be waived by the parolee. These allegations are
again read at the hearing, after which the parolee
enters a ples

The parolee may plead guilty at the initial hearing
and the dispositional phase will begin immediately.
or the Board may continue the hearing upon request
of the parolee, or on its own motion, pending the out-
come of a8 court criminal action or an Evidentiary
Hearing.

If a guilty plea is entered or the offender is found
guilty in an Evidentiary Hearing, the Board will then
hear discussion as to disposition from the offender or
his attorney and the Department of Corrections. The
Board will then retire to Executive Session, make a
decision, reopen the hearing and render the decision
on the record

Subsequent to the Revocation Hearing, the Board
of Pardons stafl shall prepare findings of fact and
conclusions of law which provide reasons for the deci-
sion made and the evidence relied upon. As soon as
practicable, the document shall be signed by a full-
time Board member and the Administrator of the
Board of Pardons or designee and forwarded to the
offender. :

The Board may elect to have an individual Board
Member hold any type of hearing provided for in this
rule and make interim decisions.

When the parolee is alleged to have been convicted
of only class B misdemeanors or less or to have com-
mitted only parole agreement violations, or any com-
bination thereof, the hearing may be conducted by a
hearing officer who shall make an interim decision.

Any such interim decision shall be binding and in
full force and effect until reviewed by a majority of
the full-time Board members, who will make the final
decision by approving, modifying, or overturning the
interim decision. The final decision shall then be en-
tered into the record at a regularly scheduled Board
meeting and the offender will be informed by mail of
the results. A personal appearance shall not be
granted for this review.

1980 T1-27-11, 77.27-27, T7-27-28, 77-27-29, 772730

R655-506. Alternatives to Re-Incarcey.
ation of Parolees.

R655-506-1 Policy.
R655-506-2. Procedure

R655-506-1. Policy.
The Board of Pardons may pursue alternativeg
other than further imprisonment for parole violatorg,
A parole violation shall not preclude an offender
from being considered for re-parole.

R655-506-2. Procedure.

At any time during the pendancy of the Parole Re.
vocation proceeding, the Board may consider alterna.
tives to reincarceration. In order o determine
whether to place or retain an alleged parole violator
in custody, the Board shall consider 1) the nature of
the alleged violation, 2) the offendei’s criminal hig.-
tory (particularly violent behavior and escapes), 3)
the impact of reincarceration on tHe offender and 4)
any other factors relating to public safety and the
well-being of the offender.

Release prior to the adjudication of a parole viola.
tion allegation, may be granted by the Board using
the above eriteria to permit a parolee accused of com-
mitting a new crime to obtain pre-trial release from
the court.

At the time the Board of Pardons reaches a deter-
mination that 8 parolee has violated his parole, he
may be considered for re-parole.

1987 77.279. 77.27.11

R655-507. Restarting the Parole Pe-
riod.

R655-507-1. Policy.
R655-507-2. Procedure.

R655-507-1. Policy.

Upon a parolee's new conviction for a crime or a
violation of the parole agreement, the Board of Par-
dons may restart the parole period at the recommen-
dation of the Department of Corrections accompanied
by a waiver of personal appearance signed by the pa-
rolee. This shall only be done when the Board has
determined that an additional period of incarceration
is unwarranted.

R655-507-2. Procedure.

Upon the receipt of a judgment or an incident re-
port, both which shall be accompanied by a waiver of
personal appearance, the case shall be routed to the
Board Members to determine if additional incarcera-
tion or restarting the parole period are warranted.

If additional incarceration is indicated, parole revo-
cation proceedings shall be initiated at the Board's
direction.

If restarting the parole period is the decision of the
Board, the Board staff shall create an amended parole
agreement reflecting the new effective date. The
amended agreement shall be signed by the parolee

and returned to the Board file.
1987 76-3-502

R655-508. Evidentiary Hearings.

R655-508-1. Policy.
R655-508-2. Procedure.

R655-508-1. Policy.

It is the policy of the Utah Board of Pardons to
conduct an evidentiary hearing when a not guilty
plea is entered by a parolee at a parole revocation
hearing and the Department of Corrections desires to
pursue the allegation. (See Timeliness of Parole Re-
vocation Hearings, #5.04.)

R655-508-2. Procedure.

The Board of Pardons shall adopt rules that govern
the conducting of evidentiary hearings subject to
state and federal law.

1988 77.27-2.77.21.5, 71.27.9, 77.27-11

R655-509. Multiple Referrals Fcr Sin-
gle Parole Violation Incident.

R655-509-1. Policy.
R655-509-2. Procedure.

R655-509-1. Policy.

Prior Board of Pardons action to amend a parolee's
parole agreement does not prevent subsequent parole
revocation proceedings for the same incident, which
constitutes an alleged violation of parole conditions,
provided that the revocation occures within six
months from when the parole officer knew or should
have known of the incident. Under no circumstances
shall a parole be revoked more than once for the same
incident regardless of whether the parolee was
reincarcerated.

R655-509-2. Procedure.

Upon receipt of an incident report describing an
alleged violation of parole, the Board of Pardons may,
at any time, amend a parole agreement to adjust the
special conditions for a parolee. Relative to any pro-
posed special conditions, the parolee shall be afforded
all his rights under policy #402, Special Conditions of
Parole.

Nothing in this policy would prevent a parolee from
remaining in the community on bail or being placed
on community release pending adjudication of out-
standing charges.
1968 77.27-11

Planning and Budget

R675. Planning and Budget.

R675. Planning and Budget.

R675-1. Rule for Implementation of the Resource De-
velopment Coordinating Committee Act, 1981.
R675-2. Rules of Procedure for the Utah Federal Ac-

tivity Review System.

R675-1. Rule for Implementation of the
Resource Development Coordinating
Committee Act, 1981.

R675-1-1. Authority.

R675-1-2. Purpose.

R675-1-3. Definitions.

R675-14. Responsibilities of the Committee.

R675-1-5. Responsibilities of the State Planning Co-
ordinator.

R§75.1.6. Joint Responsibilities of the State Plan.
ning Coordinator and the Committee.

R675-1-7 Procedures

R675-1-1. Authority.

Sections 63-26a-1 and 63-284-4 Utah Code An
tated (1953) as amended.

(Questions pertaining to these guidelines should
addressed to the OfTice of Planning and Budget at
Utah State Clearinghouse. 801-533-5245)

R675-1-2. Purposec.

To assist the State Planning Coordinator in imp
menting Section 63-28a Utah Code Annotated (19:
as amended. which created the Resource Devel
ment Coordinating Committee Act of 1981, by outl
ing procedures and responsibilities of the Comm:t
and the State Planning Coordinator

R675-1-3. Definitions.

A. Areawide Clearinghouse. One of seven, mul
county associations of government established by F
ecutive Order of June 8, 1972

B. Exempt State Action. Any state action ¢
empted from review according to Section R675-1-7(
of these guidelines.

C. Federal Action. Actions affecting the state's ¢
vironment or physical resources initiated by a fede:
agency.

D. Federally-Assisted Action. Any activity affe
ing the state’'s environment or physical resources |
which federal assistance is being sought, as listed
Appendices | and 11l of the Catalog of Federal Dome
tic Assistance, and all requests for federal assistan
from state agencies pursuant to the Utah Federal A
sistance Management Program Act of 1969.

E. Member. A state agency designated o serve «
the Resource Development Coordinating Commitu
with full voting rights.

F. Ex Officio Member. An individual appointed t
a federal agency upon the request of the Governor
represent that agency according to Sectic
R675-1-7(A3 and 4) of these guidelines. Ex offic
members do not have voting rights

G. Representative. The individual representing
member agency.

H. State Action. Any proposed action affecting t}
state's environment or physical resources for which
state agency is directly or administratively respons
ble.

I. Committee. The Resource Development Coord
nating Committee.

J. Priority Items. Proposed actions that have bee
determined by the Governor's Office, the State Plar
ning Coordinator, or the chairperson as having hig
interest to the state. Priority items may include bu
are not limited to state actions, environmental im
pact statements, environmental assessments, federe
agency planning documents, proposed regulatory ac
tions or amendments, major policy statements, an
cross-agency issues that require a coordinated stat
response.

R675-1-4. Responsibilities of the Committee.

A. To assist the State Planning Coordinator in th.
review of proposed state actions and forward its com
ments and recommendations on such actions to th
State Planning Coordinator for recommendations
the initiating agency or the Governor or both.

B. To assist the State Planning Coordinator in th:
state review of federal and federally-assisted action:
subject to the Federal Assistance Management Pro
gram Act of 1969, the National Environmental Policy
Act of 1969 (P.L. 91-190), and Presidential Executiv¢
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CONSTITUTION OF UTAH

PREAMBLE
Article
Declaration of Rights.
State Boundaries.
Ordinance.
Elections and Right of Suffrage.
Distribution of Powers.
Legislative Department.
Executive Department.
Judicial Department.
Congressional and Legislative Apportion-
ment.
Education.
Counties, Cities and Towns.
Corporations.
Revenue and Taxation.
Public Debt.
Militia.
Labor.
Water Rights.
Forestry.
Public Buildings and State Institutions.
Public Lands.
Salaries.
Miscellaneous.
Amendment and Revision.
Schedule.
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Grateful to Almighty God for life and liberty, we,
the people of Utah, in order to secure and perpetuate
the principles of free government, do ordain acd es-
tablish this CONSTITUTION. 1896

ARTICLE I
DECLARATION OF RIGHTS

Section

. (Inherent and inalienable rights.]

. [All political power inherent in the people.]

. [Utah inseparable from the Union.]

. [Religious liberty — No property qualification to
vote or hold office.]

[Habeas corpus.]

. [Right to bear arms.]

[Due process of law.]

[Offenses bailable.]

CEONDM AN

10. [Trial by jury.]

11. [Courts open — Redress of injuries.}

12. [Rights of accused persons.]

13. (Prosecution by information or indictment —
Grand jury.]

14. [Unreasonable searches forbidden - - Issuance of
warrant.)

15. [Freedom of speech and of the press — Libel.]

16. [No imprisonment for debt — Exception.]

17. (Elections to be free — Soldiers voting.]

18. [Attainder — Ex post facto laws — Impairing
contracts.]

19. [Treason defined — ¥*roof.]

20. |Military subordinate to the civil power.]

21. (Slavery forbidden.]

22. [Private property for public use.]

23. [Irrevocabie franchises forlidden.]

. [Excessive bail and fines — Cruel punishments.] -

Section

24. [Uniform operation of laws.]

25. (Rights retained by people.]

26. (Provisions mandatory and prohibitory.]
27. (Fundamental rights.]

Section 1. (Inherent and inalienable rights.]

All men have the inherent and inalienable right to
enjoy and defend their lives and liberties; to acquire,
possess and protect property; to worship according to
the dictates of their consciences; to assemble peace-
ably, protest against wrongs, and petition for redress
of grievances; to communicate freely their thoughts
and opinions, being responsible for the abuse of that
right. 1896
Sec. 2. [All political power inherent in the peo-
) ~ plel]

All political power is inherent in the people; and all
free governments are founded on their authority for
their equal protection and benefit, and they have the
right to alter or reform their government as the pub-
lic welfare may require. 1896

Sec. 3. (Utah inseparable from the Union.]

The State of Utah is an inseparable part of the
Federal Union and the Constitution of the United
States is the supreme law of the land. 1896
Sec. 4. [Religious liberty — No property qualifi-

cation to vote or hold office.]

The rights of conscience shall never be infringed.
The State shall make no law respecting an establish-
ment of religion or prohibiting the free exercise
thereof; no religious test shall be required as a quali-
fication for any office of public trust or for any vote at
any election; nor shall any person be incompetent as
a witness or juror on account of religious belief or the
absence thereof. There shall be no union of Church
and State, nor shall any church dominate the State or
interfere with its functions. No public money or prop-
erty shall be appropriated for or applied to any reli-
gious worship, exercise or instruction, or for the sup-
port of any ecclesiastical establishment. No property
qualification shall be required of any person to vote,

or hold office, except as provided in this Constitution.
1896

Sec. 6. [Habeas corpus.]

The privilege of the writ of habeas corpus shall not
be suspended, unless, in case of rebellion or invasion,
the public safety requires it. 1896

Sec. 6. [Right to bear arms.]

The individual right of the people to keep and bear
arms for security and defense of self, family, others,
property, or the state, as well as for other lawful pur-
poses shall not be infringed; but nothing herein shall
prevent the legislature from defining the lawful use
of arms. 1985

Rec. 7. [Due process of law.]
No person shall be deprived of life, liberty or prop-
crty, without due process of law. 1896

Sec. 8. [Offenses bailable.]
(1) All persons charged with a crime shall te baii-
able except:
(a) persons charged with a capiial offense
when there is substantiai 2vidence to support the
charge; or

450



(b) persons charged with a felonv while on pro-
bation or parole, or while free on bail awaiting
trial on a previous felony charge. when there 1s
substantial evidence to support the new felony
charge; or

(c) persons charged with any other crime, des-
ignated by statute as one for which bail may be
denied, if there is substantial evidence to support
the charge and the court finds by clear and con-
vincing evidence that the person would consti-
tute a substantial danger te any other person or
to the community or is likely to flee the jurisdic-
tion of the court if released on bail.

(2) Persons convicted of a crime are bailable pend-
ing appeal only as prescribed by law. 1888

[Excessive bail and fines — Cruel pun-
ishments.]

Excessive bail shall not be required; excessive fines
shall not be imposed; nor shall cruel and unusual
punishments be inflicted. Persons arrested or impris-
oned shali not be treated with unnecessary rigor. 1896

Sec. 9.

Sec. 10. ([Trial by jury.]

In capital cases the right of trial by jury shall re-
main inviolate. In courts of general jurisdiction, ex-
cept in capital cases, a jury shall consist of eight ju-
rors. In courts of inferior jurisdiction a jury shall con-
sist of four jurors. In criminal cases the verdict shall
be unanimous. In civil cases three-fourths of the ju-
rors may find a verdict. A jury in civil cases shall be
waived unless demanded. 1896

Sec. 11. [Courts open — Redress of injuries.]
All courts shall be open, and every person, for an
injury done to him in his person, property or reputa-
tion, shall have remedy by due course of law, which
shall be administered without denial or unnecessary
delay; and no person shall be barred from prosecuting
or defending before any tribunal in this State, by
himself or counsel, any civil cause to which he is a
party. 1896

Sec. 12. [Rights of accused persons.]

In criminal prosecutions the accused shall have the
right to appear and defend in person and by counsel,
to demand the nature and cause of the accusation
against him, to have a copy thereof, to testify in his
own behalf, to be confronted by the witnesses against
him, to have compulsory process to compel the atten-
dance of witnesses in his own behalf, to have a speedy
public trial by an impartial jury of the county or dis-
trict in which the offense is alleged to have been com-
mitted, and the right to appeal in all cases. In no
instance shall any accused person, before final judg-
ment, be compelled to advance money or fees to se-
cure the rights herein guaranteed. The accused shall
not be compnlled to give evidence against himself; a
wife ut:all not be compelled to testify against her hus-
band, nor a husband against his wife, nor shall any

person be twice put in j-opardy for the same offense.
1896

[Prosecution by information or indict-
ment — Graad jury.]

Offenses hereto%re required to be prosecuted by
indictment, shall be prosecuted by information after
exara‘nation and commitment by a magistrate, un-
less the exaraination be waived by the accused with
the consen: of the¢ State, or by indictment, with or
without such examinatioa and commitment. The for-
mation of the grand jury and the powers and duties
thireof shal! be as prescriben by the Legislature. 1847

Sec. 13.

DIECLAKATIUN U
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[{Unreasonable searches forbidden —
[ssuance of warrant.|

The right of the people to be secure in their per-
sons, houses. papers and effects against unreasonable
searches and seizures shall not be violated: and no
warrant shall issue but upon probable cause sup-
ported by oath or affirmation, particularly describing
the place to be searched, and the person or thing to be
seized. 1896

Sec. 15.

Sec. 14.

(Freedom of speech and of the press —
Libel.]

No law shall be passed to abridge or restrain the
freedom of speech or of the press. In all criminal pros-
ecutions for libel the truth may be given in evidence
to the jury; and if it shall appear to the jury that the
matter charged as libelous is true, and was published
with good motives, and for justifiable ends, the party
shall be acquitted; and the jury shall have the right
to determine the law and the fact. 1896

[No imprisonment for debt — Excep-
tion.]

There shall be o imprisonment for debt except in
cases of absconding debtors. 1896

Sec. 17. [Elections to be free — Soldiers voting.]

All elections shall be free, and no power, civil or
military, shall at any time interfere to prevent the
free exercise of the right of suffrage. Soldiers, in time
of war, may vote at their post of duty, in or out of the
State, under regulations to be prescribed by law. 189

Sec. 18.

Sec. 16.

(Attainder — Ex post facto laws — Im-
pairing contracts.}
No bill of attainder, ex post facto law, or law im-
pairing the obligation of contracts shall be passed.
1896

Sec. 19. [Treason defined — Proof.]

Treason against the State shall consist only in
levying war against it, or in adhering to its enemies
or in giving them aid and comfort. No person shall be
convicted of treason unless on the testimony of twc
witnesses to the same overt act. 1896

Sec. 20. [Military subordinate to the civil

power.]

The military shall be in strict subordination to the
civil power, and no soldier in time of peace, shall bc
quartered in any house without the consent of the
owner; nor in time of war except in & manner to b
prescribed by law. 189

Sec. 21. [Slavery forbidden.)

Neither slavery nor involuntary servitude, except
as a punishment for crime, whereof the party shal
have been duly convicted, shall exist within thi:
State. . 18

Sec. 22. (Private property for vublic use !
Private property shall not be taken or damaged fos
public use without just compensation. 189

Sec. 23. [Irrevocable franchises torbidden.!
No law shall be passed granting irrevocably an:
franchise, privilege or immunity. 189
Sec. 24. (Uniform operation of laws.]
All laws of a general nature shall have uwifors
operation. 189
Sec. 25. (Rights retained by peopte.]

This enumeration of rights shall not be construe«
to impair or deny others retained by the peopt2. 189



Governor may disapprove any item of appropriation
contained in any bill while approving other portions
of the bill; and in such case the Governor shall ap-
pend to the bill at the time of signing it a statement
of the item or items which are disapproved, together
with the reasons therefor, and such item or items
shall not take effect unless passed over the Gover-
nor’s objections as provided in this section. If the Gov-
ernor disapproves any bill or item of appropriation
after the adjournment sine die of any session of the
Legislature, the presiding officer of each house shall
poll the members of that house on the matter of re-
convening the Legislature. If two-thirds of the mem-
bers of each house are in favor of reconvening, the
Legislature shall be convened in a session not to ex-
ceed five calendar days and at a time set jointly by
the presiding officer of each house, solely for the pur-
pose of reconsidering the bill or item of appropriation
disapproved. If upon reconsideration, the bill or item
of appropriation again passes both houses of the Leg-
islature by a yea and nay vote of two-thirds of the
members elected to each house, the bill shall become

law or the item of appropriation shall take effect.
1979

Sec. 9. [Governor may fill certain vacancies.]

When any State or district office shall become va-
cant, and no mode is provided by the Constitution and
laws for filling such vacancy, the Governor shall have
the power to fill the same by granting a commission,
which shall expire at the next election, and upon
qualification of the person elected to such office. 1896
Sec. 10. [Governor’s appointive power — Va-
cancies.)

The Governor shall nominate, and by and with con-
sent of the Senate, appoint all State and district offi-
cers whose offices are established by this Constitu-
tion, or which may be created by law, and whose ap-
pointment or election is not otherwise provided for. If,
during the recess of the Senate, a vacancy occurs in
any State or district office, the Governor shall ap-
point some qualified person to discharge the duties
thereof until the next meeting of the Senate, when
the Governor shall nominate some person to fill such
office. If the office of Lieutenant Governor, State Au-
ditor, State Treasurer or Attorney General be vacated
by death, resignation or otherwise, it shall be the
duty of the Governor to fill the same by appointment,
from the same political party of the removed person;
and the appointee shall hold office until a successor

shall be elected and qualified, as provided by law.
1979

Sec. 11. [Vacancy in office of Governor — De-
termination of disability.]

In case of the death of the Governor, impeachment,
removal from office, resignation, or disability to dis-
charge the duties of the office, or in case of a Gover-
nor-elect who fails to take office, the powers and du-
ties of the Governor shall devolve upon the Lieuten-
ant Governor until the disability ceases or until the
next general election, when the vacancy shall be
filled by election. If, during a vacancy in the office of
Governor, the Lieutenant Governor resigns, dies, is
removed, or becomes incapable of performing the du-
ties.of the office, the President of the Senate shall act.
as Governor until the vacancy is filled or disability
ceases. If in this case the President of the Senate re-
signs, dies, is removed, or becomes incapable of per-
forining the duties of the otfice, the Speaker of the
House shall act as Governor until the vacancy is
filled or disability ceases. While performing the du-

ties of the Governor as provided in this section, the
Lieutenant Governor. the President of the Senate. or
the Speaker of the House, as the case may be, shall be
entitled to the salary and emoluments of the Gover-
nor, except in cases of temporary disability.

The disability of the Governor or person acting as
Governor shall be determined by either a*written dec-
laration transmitted to the Supreme Court by the
Governor stating an inability to discharge the powers
and duties of the office or by a majority of the Su-
preme Court on joint request of the President of the
Senate and the Speaker of the House of Representa-
tives. Such determination shall be final and conclu-
sive. Thereafter, when the Governor transmits to the
Supreme Court a written declaration that no disabil-
ity exists, the Governor shall resume the powers and
duties of the office unless the Supreme Court, upon
joint request of the President of the Senate and the
Speaker of the House of Representatives, or upon its
own initiative, determines that the Governor is un-
able to discharge the powers and duties of the office.
The Lieutenant Governor shall then continue to dis-
charge these powers and duties as acting Governor.
The Supreme Court has exclusive jurisdiction to de-
termine all questions arising under this section. 1979

Sec. 12. (Board of Pardons — Respites and re-
prieves.]

Until otherwise provided by law, the Governor,
Justices of the Supreme Court and Attorney General
shall constitute a Board of Pardons, a majority of
whom, including the Governor, upon such conditions
as may be established by the Legislature, may remit
fines and forfeitures, commute punishments, and
grant pardons after convictions, in all cases except
treason and impeachments, subject to such regula-
tions as may be provided by law, relative to the man-
ner of applying for pardons; but no fine or forfeiture
shall be remitted, and no commutation or pardon
granted, except after a full hearing before the Board,
in open session, after previous notice of the time and
place of such hearing has been given. The proceed-
ings and decisions of the Board, with the reasons
therefor in each case, together with the dissent of any
member who may disagree, shall be reduced to writ-
ing, and filed with all papers used upon the hearing,
in the office of such officer as provided by law.

The Governor shall have power to grant respites or
reprieves in all cases of convictions for offenses
against the State, except treason or conviction on im-
peachment; but such respites or reprieves shall not
extend beyond the next session of the Board of Par-
dons; and such Board, at such session, shall continue
or determine such respite or reprieve, or they may
commute the punishment, or pardon the offense as
herein provided. In case of conviction for treason, the
Governor shall have the power to suspend execution
of the sentence, until the case shall be reported to the
Legislature at its next regular session, when thec Leg-
islature shall either pardon, or commute the sen-
tence, or direc: its execution; and the Governor shall
communicate to the Legislature at each regular ses-
sion, each case of remission of fine or forfeiture, re-
prieve, commutation or pardon granted since the last
previous report, stating the name of the convict, the
crime for which convicted, the sentence and its date.
the date of remission, commutation, pardon or re-
prieve, with the reasons for granting the same, anc
the objections, if any, of any member of the Boarc
made thereto. 197¢
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The pro tempore members serve terms of four
years.

(b) All vacancies occurring on the board for
any cause shall be filled by the governor with the
advice and consent of the Senate pursuant to this
section for the unexpired term of the vacating
member.

(c) The governor may at any time remove any
member of the board for inefficiency, neglect of
duty, malfeasance or malfeasance in office, or for
cause upon a hearing.

(d) A member of the board may not hold any
other office in the government of the United
States, this state or any other state, or of any
county government or municipal corporation
within a state. A member may not engage in any
occupation or business-inconsistent with his du-
ties.

(e) A majority of the board constitutes a quo-
rum for the transaction of business, including the
holding of hearings at any time or any place
within or without the state, or for the purpose of
exercising any duty or authority of the board.
Action taken by a majority of the board regard-
ing whether parole, pardon, commutation, termi-
nation of sentence, or remission of fines or forfei-
tures may be granted or restitution ordered in
individual cases is deemed the action of the
board. A majority vote of the five full-time mem-
bers of the board is required for adoption of rules
or policies of general applicability as provided by
statute. However, a vacancy on the board does
not impair the right of the remaining board
members to exercise any duty or authority of the
board as long as a majority of the board remains.

(D Any investigation, inquiry, or hearing that
the board has authority to undertake or hold may
be conducted by any board member or an exam-
iner appointed by the board. When any of these
actions are approved and confirmed by the board
and filed in its office, they are considered to be
the action of the board and have the same effect
as if originally made by the board.

(g) When a full-time board member is absent
or in other extraordinary circumstances the
chairperson may, as dictated by public interest
and efficient administration of the board, assign
a pro tempore member to act in the place of a
full-time member. Pro tempore members shall
receive a per diem rate of compensation as estab-
lished by the Division of Finance and all actual
and necessary expenses incurred in attending to
official business.

(h) The chairperson may request staff and ad-
ministrative support as necessary from the De-
partment of Corrections.

(3) (a) Public notice shall be given of each avail-
abie position on the board. Applications shall be
received by the Departinent of Human Resource
Management, which shall forward the applica-
tions to the Commission on Criminal and Juve-
nile Justice.

(b) The commission or a subcommittee of the
ceramission shall recoranmend five applicants to
the governor for appointment. to the Board of
Pardons.

(c) The commission shall consider applicer.ts’
knowledge of the criminal iustice system, state
and federal criminal law, judicial procedure, cor-
rections policies and procedures, and behavioral
sciences. 1991
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77-27-3. Repealed. 1985
77-27-4. Chairperson and vice chairperson.

(1) The governor shall select one of the mernbers of
the board to serve as chairperson and board adminis-
trator at the governor’s pleasure. The chairperson
may exercise the duties and powers, in addition to
those established by this chapter, necessary for the
administration of daily operations of the board, in-
cluding personnel, budgetary matters, panel appoint-
ments, and scheduling of hearings.

(2) The chairperson shall appoint a vice chairper-
son to act in the absence of the chairperson. 1990

77-27-5. Board of Pardons authority.

(1) (a) The Board of Pardons shall determine by
majority decision when and under what condi-
tions, subject to this chapter and other laws of
the state, persons committed to serve sentences
in class A misdemeanor cases at penal or correc-
tional facilities which are under the jurisdiction
of the Department of Corrections, and all felony
cases except treason or impeachment or as other-
wise limited by law, may be released upon pa-
role, pardoned, restitution ordered, or have their
fines, forfeitures, or restitution remitted, or their
sentences commuted or terminated.

(b) The board may sit together or in panels to
conduct hearings. The chairperson shall appoint
members to the panels in any combination and in
accordance with rules promulgated by the board.
except in hearings involving commutation anc
pardons. The chairperson may participate on any
panel and when doing so is chairperson of the
panel. The chairperson of the board may desig-
nate the chairperson for any other panel.

(c) No restitution may be ordered, no fine, for-
feiture, or restitution remitted, no parole, par-
don, or commutation granted or sentence termi-
nated, except after a full hearing before thc
board or the board’s appointed examiner in oper
session. Any action taken under this subsectior
other than by a majority of the board shall b¢
affirmed by a majority of the board.

(d) A commutation or pardon may be grantec
only after a full hearing before the board.

(2) (a) In the case of original parole grant hear
ings, rehearings, and parole revocation hearings
timely prior notice of the time and place of th«
hearing shall be given to the defendant, th.
county attorney’s office responsible for prosecu
tion of the case, the sentencing court, law en
forcement officials responsible for the defendant”
arrest and conviction, and whenever possible, th:
victim or the victim’'s family.

(b) Notice to the victim, his representative, o
his family shall include information provided i
Section 77-27-9.5, and any related rules made b-
the board under that section. This informatio:
shall be provided in terms that are reasonable fo
the lay person to understand.

(3) Decisions of the Board of Pardons in cases in
volving paroles, pardons, commutations or termina
tions of sentence, restitution, or remission of fires o
forfeitures are final and are not subject to judicie
review. Nothing in this section prevents the obtair
ing or enforcement of a civil judgment.

(4) This chapter may not be construed as a deniz
of or limitation of the guvernor’s power to grant re
spite or reprieves in all cases of cenvictions for o
fenses against the state, except treason or convictio
on impeachment. However, respites or reprieves ma
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not extend beyond the next session of the Board of
Pardons and the board, at that session, shall continue
or terminate the respite or reprieve, or it may com-
mute the punishment, or pardon the offense as pro-
vided. In the case of conviction for treason, the gover-
nor rnay suspend execution of the sentence until the
case ¥ ,~eported to the Legislature at its next session.
The [egslature shall then either pardon or commute
the sentence, or direct its execution.

(5) In determining when, where, and under what
conditions offenders serving sentences may be pa-
roled, pardoned, have restitution ordered, or have
their fines or forfeitures remitted, or their sentences
commuted or terminated, the Board of Pardons shall
consider whether the persons have made or are pre-
pared to make restitution as ascertained in acrcor-
dance with the standards and procedures of Section
76-3-201, as a condition of any parole, pardon, remis-
sion of fines or forfeitures, or commutation or termi-
nation of sentence. 1990

77-27-6. Payment of restitution.

When the Board of Pardons orders the release on
parole of an inmate who has been sentenced to make
restitution pursuant to § 76-3-201 or whom the board
has ordered to make restitution, and all or a portion
of restitution is still owing, the board may establish a
schedule by which payment of the restitution shall be
made, or order community service in lieu of or in
combination with restitution. In fixing the schedule
and supervising the paroled offender’s performance,
the board may consider the factors specified in Sub-
section 76-3-201(3). The board may impose any court
order for restitution and order that a defendant make
restitution in an amount not to exceed the pecuniary
damages to the victim or victims of the offense of
which the defendant has been convicted, or the victim
of any other criminal conduct admitted to by the de-
fendant to the sentencing court, unless the board ap-
plying the criteria as set forth in Subsection
76-3-201(3)}(b) determines that restitution is inappro-
priate. The board may also make orders of restitution
for recovery of any or all costs incurred by the De-
partment of Corrections or the state or any other
agency arising out of the defendant’s needs or con-
duct. 1886
77-27-7. Parole or hearing dates — Interview —
Hearings — Report of alienists — Men-
tal competency.

(1) The Board of Pardons shall determine within
six months after the date of an offender’s commit-
ment to the custody of the Department of Corrections,
for serving a sentence upon conviction of a felony or
class A misdemeanor offense, a date upon which the
offender shall be afforded a hearing to establish a
date of release or 2 date for a rehearing, and shall
promptly notify the offender of the date.

(2) Before reaching a final decision to release any
offender under this chapter, the chairperson shall
cause the offender to appear before the board, its
panel, or any appointed hearing officer, who shall
personally interview the offender to consider his fit-
ness for release and verify as far as possible informa-
tion furnished from other sources. Any cifender may
waive a personal appearance before thz Board of Par-
dons. Any offender outside of the state shall, if or-
dered by the Board of Pardons, submit to a courtesy
hearing to be held by the appropriate authority in the
jurisdiction 1n which the offender is housed in lieu of
an appearance before the board. Rules to carry out
this section shall be made by the board. The offender
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shall be promptly notified 1n wrnting of the board’s
decision

(3) In the case of an offender convicted of violating
or attempting to violate any of the provisions of Sec-
tions 76-5-3011, 76-5-302, 76-5-402, 76-5-402.1,
76-5-402 2, 76-5-4023, 76-5403, 76-5-4031,
16-5-404, 76-5-404.1, and 76-5-405, the chairperson
shall appoint one or more alienusts who shall examine
the offender within six months prior to a hearing at
which an onginal parole date is granted on any of-
fense listed in this subsection. The alienists shall re-
port in writing the results of the examination to the
board prior to the hearing. Che report of the ap-
pointed alienists shall specifically address the ques-
tion of the offender’s current mental condition and
attitudes as they relate to any danger the offender
may pose to children or others if the offender is re-
leased on parole.

(4) In any case where an offender’s mental compe-
tency is questioned by the board, the chairperson
shall appoint one or more alienists to examine the
offender and report in writing to the board, specifi-
cally addressing the issue of competency. 1990

77-27-8. Record of hearing.

(1) A verbatim record of proceedings before the
Board of Pardons shall be maintained by a certified
shorthand reporter or suitable electronic recording
device, except when the board dispenses with a record
in a particular hearing or a portion of the proceed-
ings.

(2) When the hearing involves the commutation of
a death sentence, a certified shorthand reporter, in
addition to mechanical means, shall record all pro-
ceedings except when the board dispenses with a
record for the purpose of deliberations in executive
session. The compensation of the reporter shall be
determined by the board. The reporter shall immedi-
ately file with the board the original record and when
requested shall with reasonable diligence furnish a
transcription or copy of the record upon payment of
reasonable fees as determined by the board.

(3) When the party in interest affirms by affidavit
that he is unable to pay for a transcript or copy of the
record which is necessary for further proceedings
available to him, and that affidavit is not refuted, the
board may order the reporter to furnish to the party
in interest a transcript, or a copy of the record, or so
much of it as is reasonably applicable to any further
proceedings, or a copy of the recording, at the expense
of the state, to the party in interest. 1885

77-27-9. Parole proceedings.

(1) The Board of Pardons may pardon or parole any
offender or commute or terminatc the sentence of any
offender committed to a penal or correctional facility
vhich is under the jurisdiction of the Department of
Corrections for a felony or class A misdemeanor «x-
cept as otherwise provided in Subsection (2). The re-
lease of an offender shall be at the initiative of the
board, «hich shall consider each case as the offender
tecomes eligible. However, a prisoner may submit his
own application, subject to the rules of the board.

(2) (a) A person sentenced to prison for a felony of

the first degree involving child kidnapping, a vio-
lation of Section 76-5-301.1; rape of a child, a
violation of Section 76-5-402.1; object rape of a
cLi'd, a violation of Section 76-5-402.2: sodomy
apon a <hild, a violation of Section 76-5-403.1;
aggravated sexual abuse of a child, a violation of
Subsection 76-5-404.1(3); or aggravated sexual
assault, a violation of Section 76-5-405, or for a
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VII. JUDGMENT

Rule 32, Sentence and judgment
(a) Sentence,

Ny .
.gb)lc ,21]5(«),5”1([)3” rof.w:"ntencg’. Sentence shall be imposed without unreason
‘)I’P(wrtu;li);' l(c) ore Imposing sentence the court shall afford c()uns"ci an
defendant y Spc;ﬂ( on bchalf'c‘)f 'the defendant and shall address (;IC
his own b r;cr[?ona(ljy and ask him if he wishes (0 make a statement §
f ¢hall and to present any informati i tination o
ment. The 2 ation in mitigation of ish-
ment. The attorney for the government shall have an cg(uiv | putish
nity to speak to the court, {urvalent oppor-
(2) Notificats ; .
. liich hlalscatolgg lof! right to appcal. After Imposing sentence in a case
defendant gf hi 0 ~r'|al on a plea of not guilty, the court shall advise ;l‘lc
Is right to appeal and of the right of a person \s;ho is

unable t
0 pay the cost of an appeal to apply for leave (o appeal in forma

auper d
I ! 1}@1:T!1crc shall be no duty on the court to advise the defendant of

YT lective date
ate provided by Act July 31, 1975, p
pproved sard Order Apr 22, 1974; see note to Ruicv 4.‘L YOS 8289 S 0 whieh

THiective Dec 1, 1975 as i
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1975, sce note to Rule 4 1@ clfective Aug. |

1.975‘ except for amendment
+ 1975, as provided by §2 of Act July 31

“The amendments made to Rules 6(f) and 50 by Order Apr 26,

Aug 1, 1976, as g
nuE ] provided by Act July 8, 1976, P.L. 94-349, § 1,

1976, became cffective
90 Stat. 822 sce note to

The amendments made to R
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hsapproved by Act July 30, 1977
yoned by A y 30, + P.L 95-78, § 2(c), (d), 91 Stat. 320, eff. Oct. 1, 1977, and
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any right of appcal after sentence is imposed following a plea of guilty
or nolo contendere. If the defendant so requests, the clerk of the court
shall prepare and file forthwith a notice of appecal on behalf of the
defendant.

(b) Judgment,

(1) In general. A judgment of conviction shall set forth the plea, the
verdict or findings, and the adjudication and scntence. If the defendant
is found not guilty or for any other reason is entitled to be discharged,
judgment shall be entered accordingly. The judgment shall be signed by
the judge and entered by the clerk.

(2) Criminal forfeiture. When a verdict contains a finding of property
subject to a criminal forfeiture, the judgment of criminal forfeiture shall
authorize the Attorney General to scize the interest or property subject
to forfeiture, fixing such terms and conditions as the court shall deem

proper.

(c) Presentence Investigation,

(1) When made. The probation service of the court shall make a
presentence investigation and report to the court before the imposition
of sentence or the granting of probation unless, with the permission of
the court, the defendant waives a presentence investigation and report,
or the court finds that there is in the rccord information sufficient to
enable the meaningful exercise of sentencing discretion, and the court
explains this finding on the record.
The report shall not be submitted to the court or its contents disclosed
to anyone unless the defendant has pleaded guilty or nolo contendere or
has been found guilty, except that a judge may, with the written consent
of the defendant, inspect a presentence report at any time,
(2) Report. The report of the presentence investigation shall contain any
prior criminal record of the defendant and such information about his
characteristics, his financial condition and the circumstances affecting his
behavior as may be helpful in imposing sentence or in granting proba-
tion or in the correctional treatment of the defendant, and such other
information as may be required by the court.
(3) Disclosure.
(A) Before imposing sentence the court shall upon request permit the
defendant, or his counsel if he is so represented, to read the report of
the presentence investigation exclusive of any recommendation as to
sentence, but not to the extent that in the opinion of the court the
report contains diagnostic opinion which might seriously disrupt a
program of rchabilitation, sources of information obtained upon a
promise of confidentiality, or any other information which, if dis-
closed, might result in harm, physical or otherwise, to the defendant
or other persons; and the court shall afford the defendant or his
counsel an opportunity to comment thercon and, at the discretion of
the court, to introduce testimony or other information relating to any
alleged factual inaccuracy contained in the presentence report.

11
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(B) If the court is of the view that there is information in the
presentence report which should not be disclosed under subdivision
()N(A) of this rule, the court in lieu of making the report or pari
thereof .nvmlable_ shall state orally or in writing a summary of (he
factual information contained therein to be relied on in determining
sentence, and shall give the defendant or his counsel an opportunity
to comment thereon. The statement may be made to the partics in
camera,

(®)] Any material disclosed to the defendant or his counsel shall also
be disclosed to the attorney for the government, ‘

(D) Any copies of the presentence investigation report madc available
to the defendant or his counsel and the attorney for the government
shull l.m. rcturned to the probation officer immediately following the
imposition of sentence or the granting of probation, unless the court
in its discretion otherwise directs. ‘
(E) The reports of studies and recommendations contained therein
made by the Director of the Bureau of Prisons or the Youth
Correction Division of the Board of Parole pursuant to 18 USC
§420$(b).. 4252, 5010(e), or 5034 shall be considered a presentence
mvestigation within the meaning of subdivision (c)(3) of this rule.

(d) Withdrawal of plea of guilty. A motion to withdraw a plea of guilty or
nolo contendere may be made only before sentence is imposed or imposi-
tion of sentence is suspended; but to correct manifest injustice the court
after sentence may set aside the judgment of conviction and permit the
defendant to withdraw his plea.

(e) Il’mb:}tinn. After conviction of an offense not punishable by death or by
[hlcllmprlsonmcnt, the defendant may be placed on probation if permitted
y law.
'(D Rcvocati.on of probation. The court shall not revoke probation except
af.tcr a hcarmg’at which the defendant shall be present and apprised of the
grounds on which such action is proposed. The defendant may be admitted
to bail pending such hearing.
(Dec. 26, 1944, e Mar. 21, 1946, as amended Feb. 28 196

' . efl., .21, , a “eb. 28, 6, cfl. July I,
1966; Apr. 24, 1972, efl. Oct. 1, 1972; Apr. 22, 1974, efl. Dec. 1, 1975; )}\cl

.:ggyﬁi;l. 1975, P. L. 94-64, §§ 2, 3(31)~(34), 89 Stat. 370, 376, efl. Dec. 1,

NOTES OF ADVISORY COMMITTEE ON RULES
Note to Subdivision (a)

’I\'hvis rule is substantially a restatement of existing procedurc. Rule I of the
Criminal Appeals Rules of 1933, 292 US 661 (18 USC formerly following
§ 688]. See Rule 43 relating to the presence of the defendant.

Note to Subdivision (b)
This rule is substantially a restatement of existing pracedure, Rule 1 of the
12
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Criminal Appeals Rules of 1933, 292 US 661 [18 USC formerly following
§ 688).

Note to Subdivision (c¢)

The purpose of this provision is to encourage and broaden the use ol
presentence investigations, which are now being utilized to good advantage in
many cases. See, The Presentence Tnvestigation™ published by Administia-
tive Office of the United States Courts, Division of Probation.

Note to Subdivision (d)

This rule modifies cxisting practice by abrogating the ten-day limitation on a
motion for leave to withdraw a plea of guilty. See Rule 11 (4) of the Criminal
Appeals Rules of 1933, 292 US 661 [18 USC formerly following § 68R].

Note to Subdivision (¢)

Sce 1R USC former §§ 724 ct seq. (now §§ 3651 ¢t seq.).

NOTES OF ADVISORY COMMITTEE ON 1966 AMENDNMENTS TO
RULES

Subdivision (a)(1). The amendment writes into the rule the holding of the
Supreme Court that the court before imposing sentence must afford an
opportunity to the defendant personally to speak in his own behalf. Sce
Green v United States, 365 US 301, S L 1id 2d 670, 81 S C1 653 (1961); IHill
v United States, 368 US 424, 7 L. Ed 2d 417, 82 S Ct 468 (1962). The
amendment also provides an opportunity for counsel to speak on behalf of
the defendant.

Subdivision (a)(2). This amendment is a substantial revision and a relocation
of the provision originally found in Rule 37(a)(2): “When a court after trial
imposes sentence upon a defendant not represented by counsel, the defendant
shall be advised of his right to appeal and if he so requests, the clerk shall
preparc and file forthwith a notice of appeal on behalf of the defendant.™ The
court is required to advise the defendant of his right to appeal in all cases
which have gone to trial after plea of not guilty beeause situations arise in
which a defendant represented by counsel at the trial is not adequately
advised by such counsel of his right to appeal. Trial counscl may not regard
his responsibility as extending beyond the time of imposition of sentence.
The defendant may be removed from the courtroom immediately upon
sentence and held in custody under circumstances which make it diflicult for
counsel to advise him. Sce, e.g., Hodges v United States, 368 US 139, 7 L Ed
2d 184, 82 S Ct 235 (1961). Because indigent defendants arc most likely to
be without effective assistance of counscl at this point in the proccedings, it
is also provided that defendants be notified of the right of a person without
funds to apply for leave to appeal in forma pauperis. The provision is added
here because this rule seems the most appropriate place to set forth a
procedure to be followed by the court at the time of sentencing.

Subdivision (¢)(2). Tt is not a denial of duce process of law for a court in
sentencing to rely on a report of a presentence investigation without disclos-
ing such report to the defendant or giving him an opportunity to rebut it
Williams v New York, 337 US 241, 93 L Ed 1337, 69 S Ct 1079 (1949);

13



EXHIBIT 1



Paul F. Graf #1229

Washington County Attorney N SPEFS Ery a
Hall of Justice -l‘ft"vg‘uulf ety
220 North 200 East — oePUT/

St. George, UT 84770
(801) 634-5723

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

IN AND FOR THE COUNTY OF WASHINGTON, STATE OF UTAH

STATE OF UTAH )
Plaintiff ) STATEMENT OF PLEA
AGREEMENT
-vs- )
ROBERT WILLIAM LABRUM ) Criminal No. /403
Defendant )

COMES NOW the Plaintiff, by and through 0. Brenton Rowe,
Deputy Washington County Attorney, and the Defendant, Robert
William Labrum, by and through his attorney, John L. Miles, and
hereby enter into the following Plea Agreement and submit the
same and the reasons therefore for the Court's approval pursuant
to Section 77-35-11, Utah Code Annotated 1953, as amended:

1. That the Defendant, Robert William Labrum, after being
fully advised by his counsel of his rights, the nature of the
charges against him and the consequences of his plea, including
the possible penalty for the offense, the privilege against self-
incrimination, the right to trial by jury, the right to confront
witnesses against him, the right to appeal a conviction, and the
waiver of these rights, has agreed to enter a plea of guilty to
the charge in the Amended Information of MANSLAUGHTER, a 2nd

Degree Felony, in violation of Sections 76-5-205(a) and 76-2-202,



Utah Code Annotated 1953, as amended.

2. That the Defendant has not received any threats,
promises, or coercion of any kind to enter this plea.

3. That the State of Utah, by and through Paul F. Graf,
Washington County Attorney, in return for the Defendant's plea of
guilty to the Amended Information charging the offense of
MANSLAUGHTER, a 2nd Degree Felony, and other terms as set forth
herein, has agreed to move the Court to dismiss the original
Information charging COUNT I: TAMPERING WITH WITNESS, a 3rd
Degree Felony; COUNT II: OBSTRUCTION OF JUSTICE, a 2nd Degree
Felony; and COUNT III: MURDER IN THE SECOND DEGREE, a lst Degree
Felony.

4. That the Defendant agrees to provide to the State of
Utah information that leads to the discovery of the body of Becky
Jo Jones, the victim in this matter.

5. That the Defendant agrees to give a truthful statement
under oath before a court reporter regarding the acts which 1led
to the filing of this case and any additional pertinent
information which the State feels is necessary to their
investigation.

6. That both parties agree that the Court should order the
Utah State Prison to provide the Defendant psychological testing,
evaluation and treatment beginning within sixty (60) days of the
Defendant's commitment to said prison facility.

7. That the State of Utah agrees not to file any additional



charges against Robert William Labrum pertaining to any offenses
relating to the death of Becky Jo Jones or the Washington County
investigation thereof, arising out of facts known to the State of
Utah as of the date of this agreement or disclosed by the
Defendant, Robert William Labrum, in his statement which he
agrees to provide as part of this Plea Agreement.

8. That the prosecutor has personally contacted Steve
Despain, the investigating officer in this case, and he agrees
and recommends that the proposed plea agreement would be a
satisfactory and appropriate disposition of this case.

9. That the prosecutor has personally contacted Dean and
JoAnn Jones, the parents of the victim in this matter, and they
agree and recommend that the proposed plea agreement would be a
satisfactory and appropriate disposition of this case.

10. That the Defendant and his counsel have been afforded an
opportunity to review the Amended Information in this case.

11. That the prosecutor believes that the interests of
justice would be best served by the State's and the Defendant's

agreement to, and the Court's acceptance of, the proposed plea



agreement set forth herein.

g;‘/&
DATED this day of March, 1987.

Approved:

DISTRICT COURT JUDGE

£ Lot

O. BRENTON ROWE
DEPUTY WASHINGTON COUNTY ATTORNEY

JOHN L. MILES
ATTORNEY FOR DEFENDANT
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

IN AND FOR THE COUNTY OF WASHINGTION, STATZ OF UTAH

STATE OF UTAH,

Plaintiff, ) COURT PROCEEDINGS

vs.

* *x *x *x *x %

ROBERT WILLIAM LABRUM, )

Defendant.

BE IT REMEMBERED,

came on regularly for hearing before sentencing, kefore

the Honorable J.

Court, May 20th and 21st,

Hall of Justice,

* *x *

Philip Eves, Judge of the above-entitled

St. George, Utah, the respective parties

being represented by the following:

For the State of Utah:

PAUL F. GRAF,

Washington Countyv Attorney

and

OWEN BRENTON ROWE,

Deputy Washington County Attorney

For the Defendant:
MESSRS. J. MACARTHEUR WRIGHT

and
JOHN L. MILES

) Criminal No. 1603

that the above-entitled matter

1987, at the Washington County
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MR. WRIGHT: Yes, your Honor, 2nd I have 3 stacte-
ment, 1 I may. Just a moment.

THE COURT: All right.

MR. WRIGHT:' Irwould like to polnt out to the
Court that we received a copy of the presentence report,
that the Court hss just referred to, zalmost a month 3a3go.

This morning, ss I walked in, I was handed a sudolemental

Lt
[V
Q.
ct

e nac,

document. I have not had an opportunity even o

[$Y]
—
-

cer

ct

as much as I nave been 1n court during &nother ma
of that time. I did skim through it and I am concerned
about some of the documents that are in there, that have
been handed to us at this late date and given to us without
any opportunity to 1lnvestigate Or review --

THE COURT: What documents are vou referring to?

MR. WRIGHT: It was suggested to me that 1t was
a supplemental --

MR. GRAF: t appears to be a vacket of Ieatters

from the Jones family and friends.

THE COURT: Oh. These documents zare contslned
in this envelope (indicating), I assume. <Ior the record,
I have opened thls envelope. I nave not read the cocuments.

As soon as 1 realized what it was, 1t was olaced back 1n

the file unrezd.

MR. WRIGHT: I see.

cr
W)
ct
e
wn
W]
n
"y
W
[t
Oy
V)]
(1
3
W
ot

THE COURT: That's the s

BYRON RAY CHRISTIANSEN. JR.
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concerned.

MR. WRIGHT: Your Honor, we wlll nave witnesses
during this hearing today --

THE COURT: All right.

MR. WRIGHT: =-- 1n mitlgation. I would like to
just simply state, as sort of an ooening statement, I
assume that's :the aporopriate procedure for this, as well
3s it would be =t 3 trisl --

THE COURT: Certainly.

MR. WRIGHT: -- that we are golng to plzce Mr.
Labrum on the stand. He's going to give a statement that
I think that will probably treck very much the ststement
that he's already given 1n thils case. |

The situation, basically, that is going to be pointed

out to the Court is this: That Mr. Labrum, on the question
and the days preceding that day 1in guestion, had been
drinking very heavily, had consumed a creat emount 0OZI

alcoholic beverages. Aand during the day he ran into

certain people who provided him wlth some crack, 3 deriviciv

r=

of cocaine, a crug, that he used that rather neavilv.

And that 2t the time that this incident was zlleged tc nave

cccurred, or ¢id occur, that Mr. Labrum was under the

inZluence oI those drugs 3nd that zlconol To the extent Inhat
ne has aebsolutelv no recollectlion consclously ©I The £7VeEnts
In3t Ooccurred sIter 3 cerc2in tlme 1n the ewvening thzt nlgnc

m

BYRON RAY CHRISTIANSEN. JR.
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conviction of second-degree murder, that the Supreme Cour*
of the State of Utah, consistent with their ruling in

that case, would have declaré& thls to be a mansiaughter
case.

The State would have the Court remember Mark Hoffman.
He's probably created the best reputation in this state,
for a long, long time, for deceotion and for beating a
polygraph examination, snd for other things, where he was
able to deceive the best of investigators.

I believe that Mr. Labrum is equally as deceptive
in his own way, and that the testimony that he gave today
was deceptive. He's a liar. He's a man who has serious
phychological problems.

The State agrees that he needs to have psychological
testing and evaluation and some kind of treatment at the

state prison.

The cover-up that he did was aggrevious; it was terrible.

Becky Jones was dead on April the 13th. He knew it znd
he denied it up until the time that he saw that he had
no way out but to admit to nis activity. And even then,

pernaps for feer of admitting it to people that he .oved,

or whatever, ne still will not admit to it. That is
aggrevious. That 1s terrible. and it's something that ne
neecs to deal with sersonally 1n "1s life.

The State recommends that in 2ddition ©o the csvcho-
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logical testing and evaluation snd treatment, that he also
be ordered to pay restitution to the Jones family. Now,
you have a letter from the Jones family that reflects that
the sum of approximately $13,800 --

THE COURT: Let me just state that I have not
read that letter nor do I intend to consider 1t 1n these
proceedings.

MR. CGRAF: Had I known that, I would have put on
testimony from them to the effect that that's what we
would request for restitution. Yo'i indicated that you had
it and I assumed that you were going to read those and
take --

THE COURT: No. In fact at the beginning of these
proceedings, I indicated that I had received such an
envelope and that Mr. MacArthur Wright was going to object,
and those documents -- I indicated I had opened the envelope
begun to read it and realized it was a packet cf letters
related to the incident from persons outside the investiga-
tion of the Adult Parole and Probation Derartment, and I
put them away and did not read them and do not intend
to read them at this time.

MR. GRAF: I did not understand that, vour Honor.
I would ask thet we be able to reserve the oprortunity to
have a restitution hearing for that purpvose of allowing

the Jones Zamily to recover the excenses that they have
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incurred in the ongoing investigation 1in the search for
their daughter.

THE COURT: All right.

MR. GRAF: The State also recommends that the
defendant be given the maximum prison sentence with an
affirmative recommendation from the Court that the
defendant receive no parole during the term of this
prison sentence.

Thank you.

THE COURT: Thank vou. Anything further, Mr.
Wright?

MR. WRIGHT: Your Honor, I, just very briefly,
indicate that the interpretation of Mr. Beatty's statement
could be considerably different than what counsel has
indicated. And I only say that because there's so much
that could be different than what has been said.

THE COURT: I've reviewed the statement, not
in great detail, but I have reviewed 1it.

MR. WRIGHT: I think it could be interpreted very
consistently with everything that has been testified to
here.

Your Honor, I think that ss far as restitution, as
much as anybody i1s saddened by the trauma and the diffi-

culties that the Jones family has gone through, I =zhink

[§Y]

~a ol o~
ce. =

that this 1s not the approorizte =Ll
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remedies, 1f they wish to pursue that, and that may be
an appropriate way for them to go. I think under the
circumstances of this case, at this stage, that that would
not be appropriate to make an order at this time.

And, again, simply, your Honor, I would agree that
there has been a grevious crime, that 1is,the hiding of
the body certainly was. Mr. Labrum recognizes that.

I do not believe, nhowever, that an opportunity of
him being rehabilitated, if it happens, should be deprived
of him. That should be left up to those who are professional
in that field, who have the expertise and would be able
to see things as they develop over the coming years to make
the determination as to what should be done. I recognize
that any recommendation the Court makes is only a recommenda-
tion. But I think that it should be left in their hands
at this point.

Thank you.

THE COURT: All right, thank you. Mr. Labrum,
is there anything you'd like to say before I impose
sentence?

ROBERT WILLIAM LABRUM: No, your Honor.

THE COURT: All right. Would you stand, olease.
Mr. Robert William Labrum, based on your olea of cuilty,
wo2've2 osreviously been Zound guilty of the offense of

manslaughter, & second-degree felonv. That was & olea that
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was voluntarily entered into by vou, in thils courtroom,
3iter a specific instruction that you could be sentenced
to the state prison from one to 15 years, you entered that
plea of guilty.

Your counsel has further said, during these proceedings,
that you have no intention of withdrawing that plea. And,
therefore, vou stand convicted of that offense.

Based upon that offense, I sentence vou to serve
from one to 15 vears 1in the state penitentiary. I sentence
vou to pay a fine of $5,000. I'm going to reserve the
question of restitution pending any further heaiing,
should that be appropriate.

I'm committing you to the custody of the sheriff to
be transported to the prison to be turned over to the
Department of Corrections to serve that sentence.

It will be my affirmative recommendation that you
be required to serve at least ten years of that sentence
before parole is considered.

Anything further we need to cover at this time?

MR. GRAF: No, your Honor. Thank you.
THE COURT: All right, that's the order. Mr.
Grzf willl prepare an order for my signature.
MR. GRAF: I will.
THE COURT: We're in recess. MMr. Labrum, vou have

30 cdays to perfect 2n appeal ZIrcm 3ny action of this Court
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or any error of this Court. That 30-day period bkagins
to run today. If you wish to file an appeal, it has to
be filed within that 30-day period or else you lose your
right to appeal.
Do you have any question about your right to aopeal?
ROBERT WILLIAM LABRUM: No, your Honor.
THE COURT: If you want to appeal., you need to

notify your counsel right away.

* * %
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
IN AND FOR ‘THE COUNTY OF WASHINGTON, STATE OF UTAH
 k k kx * Kk *x K
STATE OF UTAH, )
Plaintiff, ) REPORTER'S CERTIFICATE
VS . )
ROBERT WILLIAM LABRUM, )

Defendant. ) Criminal No. 1603

I, BYRON RAY CHRISTIANSEN, JR., hereby certify
that I am the Official Court Reporter for the above-entitled
Court, duly registered and licensed to practice in the
State of Utah; that on the 20th and 2lst days of May, 1987,
I appeared before the above-named Court and reported the
proceedings had and the testimony given in the above-entitled
cause of action; and that the foregoing pages, numbered from
1 to 176, inclusive, contain, to the best of my ability,

a full, true and correct transcriotion of said proceedings.

DATED this %ﬁ; day of June, 1987, at St. George,

Utah.

=l

—-BgLon Ry Chrijytiansen, Jr., C_,)




EXHIBIT 3



N IESAVEEN

S
wasuias T NGUNTY

Paul F. Graf #1229 g7 JUN 4 PN 4 02

Washington County Attorney 0T

Hall of Justice Pi-=- K

220 North 200 East [y Head<ay SLER
DEPUTY
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

IN AND FOR THE COUNTY OF WASHINGTON, STATE OF UTAH

STATE OF UTAH )
Plaintiff ) JUDGMENT, SENTENCE AND
COMMITMENT
-vs- )
ROBERT WILLIAM LABRUM ) Criminal No. 1603
Defendant )

The above-entitled matter having come on before the Court
for sentencing on the 20th and 21st days of May, 1987, and the
State of Utah being represented by Paul F. Graf, Washington
County Attorney, and the Defendant, ROBERT WILLIAM LABRUM, being
present and represented by his attorney, J. MacArthur Wright, and
the Defendant having previously entered a plea of guilty to the
Amended Information on file herein charging him with the offense
of MANSLAUGHTER, a 2nd Degree Felony, pursuant to a Plea
Agreement with the State of Utah, and the Defendant having taken
the stand, under oath, on his own behalf, and counsel for
Defendant having called as witnesses in mitigation Michael
Clinton Taylor, John Williams, the Defendant's grandfather, and
Nolan Ashman, a psychological consultant, and the State of Utah
having called as a witness in aggravation Jennifer Jones, the

sister of the victim, and the Court having received exhibits from



the Defendant and the State as marked and placed in the file, and
both counsel having presented arguments and the matter having
been submitted, and there being no cause why judgment should not
be entered, the Court having received a presentence report and
being fully advised in the premises, now makes and enters the

following Judgment, Sentence and Commitment:

JUDGMENT
IT IS HEREBY FOUND, ADJUDGED, AND DECREED that the
Defendant, ROBERT WILLIAM LABRUM, is guilty of the offense
charged in the Amended Information on file herein, to-wit:

MANSLAUGHTER, a 2nd Degree Felony.

RESTITUTION
The Court hereby reserves jurisdiction to determine

restitution in the above-entitled matter.

SENTENCE
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
Defendant, ROBERT WILLIAM LABRUM, is hereby sentenced to serve a
term of not less than one (1) year but not to exceed fifteen (195)
years in the Utah State Prison.
IT IS FURTHER ORDERED that the Defendant pay a fine in the

amount of five thousand ($5,000.00) dollars.

RECOMMENDATION
It is hereby recommended that the Defendant, ROBERT WILLIAM
LABRUM, serve ten (10) years of the sentence imposed herein

before being considered for parole.



COMMITMENT
THE SHERIFF OF WASHINGTON COUNTY, State 6f Utah,  is hereby
commanded to take ROBERT WILLIAM LABRUM, the above-named
Defendant, and deliver him to the Utah State Prison there to be
kept and confined in accordance with the above Judgment,
Sentence, and Commitment.

DATED this ﬂé{day of May, 1987.

E

Y PHILIP EYES
DISTRICT COURT JUDGE

CERTIFICATE
STATE OF UTAH )
COUNTY OF WASHINGTON )

I, MARJORIE HOWELL, Clerk of said District Court of
Washington County, State of Utah, do hereby certify that the
Honorable J. Philip Eves, whose name is subscribed to the
preceding certificate, is the Judge of said Court, duly
commissioned and qualified, and that the signature of said Judge
to said certificate is genuine.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed

the seal of the Court this cA¢> day of May, 1987.

/
MARJORIF/HOWELL, Clerk

SHERIFF'S RETURN
I do hereby certify that on the A day of May, 1987, I

delivered the above-named Defendant, ROBERT WILLIAM LABRUM, to



the Utah State Prison there to be kept and confined in

with the above Judgment, Sentence and Commitment.
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MEMBERS THE STATE OF UTAH PAUL W SHEFFIELD

Administrator

'AUL W BOYDEN BOARD OF PARDONS

TORIA J. PALACIOS 6065 SOUTH 300 EAST
ARY L WEBSTER SALT LAKE CITY, UTAH 84107
(801) 261-2825

June 10, 1987

Robert Wm. Labrum, USP #18352
P. 0. Box 250
Draper, Utah 84020

Dear Mr. Labrum:

You are advised that pursuant to the rules and regulations of the Board of
Pardons of the State of Utah, your hearing date for consideration for parole
has been set for a regular meeting of the Board of Pardons to be held during
the month of November 1987.

Sincerely,

Ao

PAUL W. SHEFFIELD

Administrator
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IN THE SUPREME COURT OF THE STATE OF UTAH

ROBERT WILLIAM LABRUM,
Petitioner,

VS.

THE UTAH STATE BOARD OF No.
PARDONS, H. L. HAUN,

Chairman of the Utah State Board

of Pardons, and TOMMY HOUSE,

Warden, Utah State Prison, Draper

Facility,

Respondents.

State of Utah )
:ss
Washington County )

CORRINE LABRUM, being first duly sworn upon oath deposes and
says:

1. I am the mother of the Petitioner, Robert William Labrum, and
have personal knowledge of the facts set forth in this affidavit.

2. Some time before November 20, 1987, my son informed me that
the Board of Pardons would conduct a parole determination hearing to
determine the earliest date of my son's parole. At that time, I spoke with a
Ms. Bobby Mahan, who was a social worker working with Robert Labrum's
unit at the Draper Facility, and asked her what could be done to prepare for
the hearing -- what information I needed from the Board to help my son for
the hearing. She said that the Board merely wanted to know whether my son

could obtain gainful employment and whether he would have a place to stay

upon his release. I was specifically lead to believe that the parole

RL.2.AFF.CODY.SCT /219201



determination hearing would not be a re-trail or a rehearing of all the facts
and reports that had been used against my son at sentencing.

3. I remember that I, my ex husband, and my daughter spoke to
several other people regarding the procedure of the parole determination
hearing prior to the hearing. These people gave only minimal information
about the hearing similar to what was received by Bobby Mahan. I and my
family cannot recall who those persons were that we spoke to other than

Bobby Mahan.

4. I and my family were unaware that the Board of Pardons had
access to any private investigative reports from the victim's family. I and my
family were unaware that the Board of Pardons had post-sentence reports on
my son. I and my family were also unaware that a petition had been filed
against my son and made available to the Board of Pardons since my family
and parents had all left the St. George area shortly after Robert's sentencing
hearing. Nothing that I, my son or my family received from the Board of
Pardons suggested that we could obtain these reports and petitions from the
Board upon request.

5. Upon request from my son, I was present at the parole
determination hearing on November 20, 1987, for the purpose of assisting my
son at the hearing.

6. Contrary to what I had been led to believe, at the hearing, the
Board of Pardons relied upon several reports regarding Robert's character and
accused him of several crimes in addition to the one for which he was
incarcerated. The parole determination hearing was in essence a complete
resentencing hearing similar to what was conducted before Judge Eves in

Washington County.



7. After the hearing, [ approached Ms. Victoria Palacios, the
spokeswoman for the Board of Pardons who conducted the parole
determination hearing, in effort to obtain the reports and other information
from the Board. I was, however, abruptly and summarily dismissed. For this
reason I wrote Ms. Palacios the letter dated November 21, 1987.

8. When my son's attorneys wrote the Board of Pardons and
requested the reports, petitions, letters and other information, the Board
responded by letter dated January 21, 1992. My son's attorneys received no
additional documentation regarding the contents of the Board's file on my
son other than the January 21, 1992 letter.

9. Again on March 11, 1992, my son's attorneys wrote the Board
requesting disclosure of the reports, petitions, letters and other information
in the Board's file on my son. The Board responded to that letter by their
April 15, 1992 letter. With the letter, the Board sent copies of the petitions
from the community, but did not send any post-sentence reports, letters from
anyone other than from myself and those friendly to Robert, investigative
reports, statements from Robert's hostile friends, or any other information
regarding the accusations the Board made to my son during the original
parole determination hearing.

10.  To date I have never received or seen copies of the post-sentence
reports, investigative reports, hostile letters, or other information relied on by

the Board and discussed during the original parole determination hearing.

Dated this _z 3 day of April, 1992.

141 vzl /{//LAtx/

Corrine Labrum




On the Ag%&é*day of April, 1992, appeared before me CORRINE
LABRUM, who being first duly sworn upon oath, swore and attested to the
facts set forth above that the same are true to the best of her knowledge,
information and belief, and who duly acknowledged before me that she is the
signer of the foregoing affidavit.

2o YEMullrn

Qtary Public residing at: [4{ €. 250 N -
VY - L

My commission expi %Y”PU N
8

( Q

q é(% —Comm. N
S Exp. 9-19-03 * @

ZARA A .‘{‘ULLIN




2340 Massachusetts Ave.
$ 15

Lemon Grove, CA 92045
November 21, 1987

Ms. Victoria Palacios, Chairman
Board of Pardons Utah State Prison
14000 So. Frontage Rd.

Draper, UT 84020

Dear Ms. Palacios,

I do hope you'll take a few minutes to read and think
about what I have to say. First let me tell you that I have
respect for your position and realize your manner and
attitude is the result of many years of study, experience
and struggle to achieve in a "man's world". And I also
realize what you are presented on paper is the folder
presenting a "prisoner's life".

I understand that what I will say isn‘t going to change
the world or alter the past, but it could have some bearing
on the future. We asked several sources and were basically
told the minimal facts. So we therefore came unprepared for
the events of yesterday's hearing for Robert Labrum. We had
been specifically told that the case would not be re-tried.
And that our participation would be minimal (what an
understatement that proved to bel).

The saddest fact in our country today is that money can
buy anything--good attorneys, good defense, freedom. Our
plight was having none of the above. One outstanding fact,
the plea bargain "the gift"...was written before Robert was
ever expedited from Georgia. Harassment, wits, and
techniques had all failed, and it was the final hope for
attainment of fact. In this "bargain" was a clause stating
that the Jones Family would not appear at or oppose parole
hearings or ultimate release of Robert.

The fact constantly overlooked by most is that the
criminal has a family. A family who loves, who cares for,
and nutures him forever. That family empathizes with the
Joneses. We lived in the same town for over 15 years, we
served the community, built homes, paid taxes, and were a
productive integral part of life and growth. Becky and
Robert attended the same schools, she was in our home, and
we practiced the same religion.



Yet, as we sat listening once again to the statements
taken out of context that painted the picture of a serial
sex offender and narcotic abuser-I wondered why had no one
taken a realistic look at us-Robert's family. We have the
same facts presented only-his father abandoned us and his
mother married several times. We as parents make mistakes,
but they can be worked at and repaired, step fathers can be
good people and love their step children also. And what of
the rest of the family. Robert has a brother and a sister,
and loving grandparents. Emphasis has been given to Becky's
sisters. What of Robert's? Cynthia was and is very close
to Robert. What of her continuing nightmares, fears, and
"resultant scars“? What of the illegal harassment inflicted
on us in the area of St. George? What of the libel and
slander? What becomes of the lifetime of faith in the
ultimate belief that justice will prevail through the only
means left in this country to keep it intact--the judicial
system?

Time is precious to all...a schedule is important, but
when the ultimate lives of many are laid to shatter, what an
advantage some thorough explanation, some courtesty, and a
moment for understanding could have been offered. We had
come a long way, expending effort and means, to only be
“tolerated". The Jones family lost Becky, with many facts
never to be known nor challenged. The Labrum family has
lost a son to the inept, synical, callous system. We will
go on to live a lifetime of dishonor and mistrust with a
loss of faith in humanity. We were and are well educated,
caring and law abiding citizens of a community of now some
20,000, many of whom would sign a petition on our behalf.
Would our letters of contrition and petitions have any
effect on you?

Sincerely,

JEE
Corrine Labrum Coccus

Mother of Robert W. Labrum
18352
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UTAH BOARD OF PARDOS

IN AND FOR THE STATE OF UTAH

Id RE:

ROBERT LAGDRUM
UsSp # 18352

HEARING HELD: NOVEMBER 20, 1987

5980 South 300 (ast * *tumay, Utah 84107
Certified Shorthand Reporters ¢
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APPEARANCES:

CHAIRMAN- VICTORIA PALACIOS

BOAFD MEMBERS: GARY WEBSTER
GARY JUDKINS

PAUL SHEFFIELD
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SALT LAKE CITY, Utah, November 20th, 1987

CHAIRMAN: Good morning. This is the time set for
an original parole grant hearing for Robert William
Labrum, assigned USP number 18352. Is that you, sir?

MR. LABKUM: Yes, ma‘’am.

CHAIRMAN: Am I pronouncing your name correctly?

MR. LABRUM: Lakrum.

CHAIRMAN: Labrum, okay. Mr. Labrum, you are here
convicted of a manslaughter and it’s a second degree
felony. You are sentenced to serve between one and 15
years for this crime.

What occurred apparently is that for a period of
time you appeared to have been living, I guess
temporarily in St. George with your grandparents. Your
estranged wife at that time lived in Murray. You
encountered the victim on the street, and invited her to
visit you at a party, I suppose at your grandparents’
home.

What happened after that is apparently unknown. And
the only thing that is known is that you discovered her
body ihe following morning. And in essence you kept the
young woman‘’s body in your grandparents’ home for a
period of some three days during which time you called
your wife. She joined you there, and together through a

series of maneuvers to distract the grandparents and all
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that sort of thing, you managed to get the bodv out into
the outlying areas and bury it.

Is that essentially a correct statement of tae facts
as we know them?

MR. LABRUM: Yes, ma‘am, that’s correct.

CHAIRMAN: All right. Mr. Labrum, this is a
difficult case in many ways. First of all, l=2t me note
for the record that you were initially charged with
second degree murder, a first degree felony, with
witness tampering and obstruction of justice. 1In
exchange or in a plea bargain, you agreed to plead
guilty to manslaughter and to give up the location of
the body in exchange for the dismissal of those charges;
is that correct?

MR. LABRUM: Yes.

CHAIRMAN: All right. We’ll return to that point in
just a moment.

In terms of their reasons for having committed the
crime, Mr. Labrum, there are a number of different
stories that you promoted at various times. I don’t
think we need to go into all of the stories, we’ll go to
the most recent version, the version that appeared in
the letter from your attorney, McArthur Wright. We
received this information yesterday at the Board of

Pardons offices.
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Apparently your version at this point is that you
did in fact admit meeting this woman on the street and
inviting her over. That you and a group of people had
intended to party, that your two friends, I forget their
names, DeDe and another, didn’t make it at any rate.

And so you ended up being involved in a party with the
victim, two strangers and yourself. Apparently you have
a recollection up to that point.

It’s my understanding that both the private
investigator that was hired by the victim’s family and
the St. George police department, agree that the
evidence that there was in fact two strangers involved
with you, is rather flimsy. Your attorney tells us that
there is some evidence supporting the fact that there
were two additional people there.

Your version was that you were doing drugs with
them, you were doing crack and alcohol, and that you got
so high that you simply lost consciousness of what you
were doing, and so you remember nothing else.

Apparently the thrust of your lawyer’s argument is
this: That you admit the possibility that you may have
committed the crime, but that you put forth that the
possibility that these other two individuals, is at
least as likely.

Now, do you wish to address that?



FORM CSH - .ASER REPORTERS PAPER 8 MFG. CO. 800-626-6313

to

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. LABRUM: That’s basically 1it.

CHAIRMAN: When was the last time you nade an effort
to recall the crime under hypnosis?

MR. LABRUM: I believe the hypnosis took place a day
or two before my sentencing hearing. I don’t know the
exact date.

CHAIRMAN: It was a day or two before yourxr
sent.encing hearing that that occurred? Okay.

MR. LABRUM: Yes, ma’am.

CHAIRMAN: Okay. And you have absolutely no
recollection of it at all?

MR. LABRUM: Well, as I was incarcerated I was
experiencing some, I don’t know if they are flashbacks
or exactly what. I had various nightmares about the
whole thing and I came to the conclusion that she had
been shot and there had been a knife wound or
something. And when I found the body there was a little
of blood around and so that kind of -- I told my lawyer
about that. He said well, let’s not say anything to
that atfect until tiie coroner’s report comes back. He
said, you know, that might just be something --

CHAIRMAN: And one that is among them the more
puzzling questions in my mind, and that is, you seem to
have, I guess, selective recollection. I’m not sure

what it is. You seem to recall some details quite well
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and others you don‘t have at all. I suppose one theory
might be that the extent of the trauma has caused ycu to
adopt this as a defense mechanism, I have no idea. but
it seems a little strange to me that you didn’t recall
such very very important things as the fact that the
body was nude; and that there were the cords around the
neck. I suppose having forgotten, perhaps, a lot of the
details or even the essence of the crime at the time
that it occurred is one thing, but we’re talking about a
three day period during which you and your wife
discussed, I suppose at some length, what to do about
your predicament. And I frankly, Mr. Labrum, I find it
very very hard to believe that you weren’t aware of a
lot more than you are telling us, particularly during
the course of those three days.

Do you wish to address that?

MR. LABRUM: Well, I would say that it’s -- I don’t
know exactly what you’re asking me to address. As far
as the body being nude, yes, it was. I was --

CHAIRMAN: Why did you say at some point that you
didn’t remember whether it was nude or not?

MR. LABRUM: I was instructed by various individuals
that in this case it was pretty -- it was & case that
obviously the media exposure had blown out of

proportion, had brought different --
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CHAIRMAN: Okay. Wait a minute.

MR. LABRUM: Well, I -- well, why the rody being
nude, they came to me and said, you know, I don’t think
i 1 were you on the witness stand I would actually go
as far as to say that, -

CHAIRMAN: Okay. I’m very sorry and very
sympathetic to the family ci the victim right now and I
hate to belabor this point, but it cgoes to your
truthfulness, and quite frankly Mr. Labrum, whether I
can believe anything else you say.

Are you telling me then that you decided to what,
commit perjury?

MR. LABRUM: I wasn’t sure -- (inaudible) -- body --

CHAIRMAN: You are not -- let’s look at your
criminal history. It looks as if you only have a minor
criminal history as a juvenile; alcohol theft, burglary
and escape from custody. As an adult, disorderly
conviction and arrest for alcohol to minors.

I want to get back to your life style and all of
those things in just a moment. But, let me ask you 1f
you’‘re aware of this, and I think you probably are
because your attorniey had an opportunity to look at the
presentence investigation report. Are you aware that
law enforcement, various law enforcement officials have

traced your life, I quess over the past maybe three or
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four years, and as a consequence of that they have made
some connecticns with some other crimes that occurred
and they’‘re quite concerned that this may not be the
first -- committed -- (inaudible).

MR. LABRUM: I have no idea.

CHAIRMAN: You‘re not being questioned about it any

¢ further?

MR. LABRUM: No.

CHAIRMAN: I see.

MR. LABRUM: I never was --

CHAIRMAN: You were never even questioned about any
of the others?

MR. LABRUM: No, ma’am.

CHAIRMAN: Okay. You married Ann Fieldsted in
June?

MR. LABRUM: Yes.

CHAIRMAN: In June of ‘86. That marriage was rocky
at best and in fact you were separated at the time the
crime was committed. I suppose --

MR. LABRUM: I wasn’‘t.

CHAIRMAN: VYou weren’t separated, you were simply --

MR. LABRUM: I was on vacation.

CHAIRMAN: VYou were on vacaticn. Okay, okay. All
right. So that marriage sustailned through the course of

all of this. Then in December there would have been


file:///rni-

FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-625-6313

10

11

12

13

14

15

16

17

18

19

20

22

23

24

25

what, six months after you were married approximately in
December your ex-wife attempted suicide?

MR. LABRUM: VYes, ma‘am.

CHAIRMAN: Was placed in a mental institution, and
at that point you decided to join the army. Let me ask
you, why didn‘t --

MR. TABRUM: No, ma‘am, I joined the army the end of
September.

CHAIRMAN: Oh, I see. I thought you had done it.
Now, had you decided to separate at that point?

MR. LABRUM: No, ma‘am. We had -- it was like you
said, it was very rocky. I was at a point where I felt
I was, you know, too young to be married. She was --
she 1s a college graduate, professional, and there were
just a lot of things that, you know, I really didn’t get
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