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STATEMENT OF KIRD OF CASE
This is an appeal from & comviction
af robbery.

DISPOSITION IN LOWER COURT

The case was i;x-:ieé o & jury.
From a verdiet -f guilty and judgment
thereon, defendant appeals.

RELIEF SOCUGHT ON APYEAL
Defendant seeks reversal I the
judgment and the judgment be entered
"in his fav.r as & matter of Taw,

NT OF FACTS#*
On July 28, 1962, at about 6:00
Poit., officers Parliey ¥. Blight and
Keith Buckner, deputy sheriffs of

*The author incorporates by reference
t. the transeripts f the preliminary
hearing and trial of Te D. Lowden
entered in the appeal »f Jtate «f
Utah v. Terry D. Lowdem, Ho., 9851,
certain facts which took place during
the arrest of Tearry D. Lowden and
S’/ﬂ)ﬂ\‘(ﬂi%%’?%gmeb/\ilih t an man M

e Utah State Library.

» .
the Institute of Museum and Library Services
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ty, went to Splkiang
Tourist Lodge, located at 2866 Scuth
State Street im Salt Lake City, upom
information they had reeceived that
R. 73 & 74) They sought .ui the
landiady, ¥rs. Hary Stoddard, and
sbtained her permissi-n to enter the
room - Terry I. Lowden t> 1o & arund,
but they {ailed t:» obtain the toemant's
permission to conduct such 8 fishiap
expedition. (Losdem 2. 75) The
:fficers then entered Liwden':s room,
accompanied by Mrs. Stoddard, and
condueted a search at which time they
fund s.me crwbars, other miscellane.us
items and a gun, the serial mmber n
that gun being later matched ¢ the
mmber of a gun taken in a buglary .0
Harmon City to the s uthwest of Salt
Lake City. (Lowden R. 75)

Sponsored by the S.J. Quinney Law Lib;
Library Servic

ed by the Institute of Museum and Library Services
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and awmited the return of the vccupants
of the rowm. At about 6:30 p.m., Terry
lowden and Roland HeQueen returned tu
the roum, (Lowden R, 76) The officers
procesded vy the stairs with draawm

guns towerd the open dvorwey. (Lowden
. 83} They announced that they were
from the sheriffls ofTice and entersd
the room without knocking ¢r asking
peradsaion to gain entrance thereto.

h&ﬁﬂ@ already mede their entrance
and HeQueen and Lowden were told to
get up te the wall Ior a "ghakedown.™
Thereafter, the cfficers very
assumptively looked arvund. The
suspects were not informed of the
nature -~f the investigation or that
they were even suspected of anything,
Spomsored by the S.1. Ouines Lavs Librars. Funding fo digitation provided by the sttt of Mascu and Library Servics

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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(Lowien Preliminary Hearing Tr. 28, 31
& Lowden R. 84, 86, 87, 89 & 103)

After this highly irregular
intrusion, the suspects were taken
before Mel Humpherys, Justice of the
Feace of Precinct Ho. 2 of Salt Lake
County. Mr. McQueen was charged with
vagrancy and was taken to the 3alt
Lake County Jall subseguent thereto
and booked on the vagrancy charge.
(Supplemental Record £2, at 2 & 3)

He remained incarcerasted in the County
Jail without the existence of & proper
warraat of arrest and complaint until
August 17, 1962. On this particular
day, a proper warrant of arrest wes
issued and 2 complaint on the charge
of robbery was filed. (R. 2)

The robbery in questiosn, and
the crime for vhich McQueen was charged,
took place at Cresat Dasin Food Service,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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2622 South Second VWest, Salt Lake
City. (R. 48) At about 3:00 a.m.

sn the 20th day of July, 1962, two
men, one carrying a rifle, entered
Great Basin. (7. 49 & 51) The four
employees rresent were infurmed that
they were being "held up,” and the
twoc men locked the employees of Cresat
Basin in the eculer and later in a
wire cage. They then commenced %o
search the bullding. The witnesses
indicated that they saw the two men
start to search the building, but
they did not see the men take anything
from the bulldimg. (B. 55} After
the two men made their exit, the
employees were later released from
the wire cage; and Mrs. Pat Trujillo,
cne of the four employees, discovered
about 22.00 missing from her purse.
Un July 30, 1962, Officer Allen R,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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Sexton of Svuth Salt lake obtained
a statement {rom MeCQueen that he had
been one «f the two men involved in
the robbery. (E. 98)

FGINT I. THE COURT BELOW COMMITTE
ERROR IN REFUSING TO INSTRUCT
JURY THAT A CONFESSION REQUIRRS
ADDITIONAL CORROBORATIVE BVIDEHCE
TO SUFPORT A CONVICTION.

FCIRT II. THE EVIDERCE FAILS TO
ADEQUATELY CUERCBORATE THE CORFESSICHR.

POINT III. TRE DEFENDART WAS
SUBJECTED TO AN UNLAWFUL SEARCH
ARD SEIZURE, CONTRARY TO THE MAKDATES

OF BOTH THE FEDERAL AKD STATZ
CORSTITUTICHS WHICH CREATE I¥ THE

INDIVIDUA:L THE RIGHT TO BE 3ECURE

Library Servic hy the Utah State Library.

ed by the Institute of Museum and Library Services



Spon.

sored by the S.J. Quinney Law Lib

Y
- { =

IR FERSCN, HCLE AND EFFECTS.

FCINT IV. THE DEFENDANT WAS DEPRIVED
OF THE DUE PROCESSES OF LAW BY 4
IMPROFER ARKEST AND IMPRISONME

POINT V. THE DEFZIRDANT WAS EFFEC
DEPRIVED OF HIS RIGHT TO 30 REPRESENTED
BY COURSEL AT ALL STAGES OF THE FEG-
CEEDINGS BECAUSE CF THE LOWER COURT'S
REFUSAL TC GRABT A CORTINUARCE UPOR
GOOD CAUSE SHCWH, THUS BEGATIVIRG
DEFENDAET'S RIGHT TO A FAIR AWD
IMFARTIAL TRIAL IN VIOCLATICE OF DUE
VRGCESS OF LAk,

FOINT I. THE COURT BELOW COMMITTED
ERROR IK REFUSING T¢ INSTRUCT THE
JUKY THAT A CONFESSIOH REQUIRES
ADDITIONAL CURRGBURATIVE EVIDENCE
TO SUFPORT 4 COMVICTION.

Library Servic hy the Utah State Library.

ed by the Institute of Museum and Library Services
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The court gaye the f.llowiag
instructi n, t: shich excepti n wns
taken (Supplemental Tec rd #1, ot &):

You sre further in-
structed that you cann.t
return & verdicet of GLILYY
for vane or both of the
named defendunts without
additional wrmb{mtive
evidencs
that «ne J!“ bj :
defendsnts commd
cerime =f rfbbery. {Sup~
plemental Reecord #1, at 3}

The rule applicable tv confessiuns
and supporting eorroborative evidence
is well stated iz 20 Am. Jur., Evidence
8§ 1242:

It is geaerally held
that a mere naked confession,
unc.rr.borated by any ¢lr-
cumstances inspiring belief
in the truth «f the con~
fession, iz not sufficient
tm warrant the c nvieticn

¢ the accused far the cri:—:aa
uith which he is charpgsd

» »

This rule spjarently meets with cppr.val
in the Utah courts. The Utah Court

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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stated the rw.c ln State v. Johnson,
95 Utah 572, 580, 83 P.2d 1010, as
foliows:

The ru.e we deduce from
the way 1% is sppided in
the sversbelming majority
. the cases is that shere
must be evidence, independent
+f the eonfessicn, corrobi-
rative there.l, consistent
therawith, forming a basis
or {oundation U.r the c.n«
fessicn, aad temding to
confirm and strengithen it,
befure the confession may
be cumsidersd by the jury
35 evidence of guilt.

The Court generally discusses the
subjeet un pages 580-83. See als.,
State v. " 2lis, 35 Utah 600, 100 rac.
681, 684,

Although & reading of the record
indicates that the evnfessi . in this
cuse is n.t witaoub currcboration,
the l.ower court's fallure to charge
the jury .. requested is prejudicial
errr. The corroboratiocn rile manifests

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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the attitude -f c.urts tc view with
cauti.n statements which come from the
wouth of a person accused of crime
because of the dangers inherent in

the arrest and incarcerativn of an
<cecused. Thiz swareness cn the payrt
of courts has been derived from long
experience ami from familiarity with
abuses such as the ?*iLhir!d degree.”’
vitheut prepsr instrueti o, & lay

Swry nay fadl ¢ appreciste these
attendant dangers of a copfessicn

and the necessity of z careful
copsideration of 21l the #ther
supprrting eviémge, thereby 1lucing
undue reliance upon a ec.nfessi.n,

even disregarding alt.gether the .ther
evidence jut befure them.

PUINT IXT.  THR EVIDEECE FAILS TU
ADDCUATELY CORROBORATE THE CONFESSION.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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In State v. Wells, 35 Utah 400,
100 Fac. 6E1, 684, the W states
that & ". ., . mell-reccgnized
of the eriminal mw[‘g?tztmzsww
is required to prove the corpus delietd
independent «f the defendsnt's confession,
and must s prove it berond a reasopable
doubt, by evidence other than the c¢on-
fession I the sceused.® FPrerequisite
to a eonvietiin o7 the crime «f robbery
is the requirement that there be 2
fel nivus taking of persomal property.
U.C.A. B 76-51-1 {1953).

The record is veid .f any
stantizl evidence that indicates the
defendant McCueen took any persunal
property. This fact is unly supplied
by his vwm confession. Al of the
employess present at Great Basin during
the robdery were first locked in a
¢ooler and then in & wire ° cage. They

spineiple

Sponsored by the S.J. Quil / d by stitute of Mus
L/ ry § y the Utah State Libra
errors.
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merely saw the two men start a search
throughvut the bullding, nothing more.
There is no indication in the recurd

that any °f the Great Basin employees

saw either of the Lw> men take money

from the purse of Pat Trujillc. Hore~
than sure ¢f the c:ntents i her purse
and the amount of money therein, il

amy. (R. 55, 78, 79, 85, 86 & 87)

A logically plausible explanation
of the missing money from Mrs. Tmajille's
purse is that 1t easily couid have been
l:st. In such csse, where there are
two equally slausdble inferences to
be drewn fru the evidemce, the state
should be required to supply sume
convineing evidence, aluinde the con-
fessi-n, > prove the wrticn of the
corpus delicti that there was a
fel:adcus taking.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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POINT III.
FEIERAL AND STATS CONSTITUTICHS WHICH
CREATE IN THE IRDIVIZCAL THE EICHT
EFFECTS,

c.astituti ns insure that the individusl
"« o » be secure in . . . /his
house,/ papers amd effects apainst
reasonable searches and seigures . . %
by requiring that this right "ghall
lated {Emphasis added

Utah Comst., Art. I, § 14; U.S. Const,
The rule supporting
this prowisi n is that a person pust
:btain & search warrant %o search the
rrexises of ¢ private individual.

47 k2. Jur., Searches amdi Jeimures 8 10,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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This section further states:
Nor is belief, however well-
founded, that an article
sought i1s concealed in a
house sufficient to justify
a search thereof without a
warrant. Mere suspicion
or he#psay that some sort
uf crime may have been committed
in 2 house or that such house
contains some evidence that a
crime has been committed is
not sufficient justification
for a search of it without
a search warrant.

This last quoted material should
not be construed so narrowly as to
negate the rights of appellant. In
State v, Warfield, 184 ¥Wis. 56, 198
N.W, 854, the Court extended the above
rule to roomers and it was indicated
that the landlord is without authority
to waive the constitutionsl rights of
& roomer, by permitiing an unlawful
search of the premises. The faet that
¥rs. Stoddard permitted ori'icers Blight
and Buckner to break the clcse of her

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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tenants cannot be justified. The officers
made their entry because of the very kingd
of hearsay censored by the above rule,
and without the aid of either s search
warrant or warrants of arrest.
Moreover, it has been held that a
search and seizure must be inecidental
to an arrest. It cannot be the basis
upon which to predicate an arrest.
United States v. 3etaro, 37 F.2d 134%.
In this case, the officers, acting
on a rumor, gained entry intoc the
room from which they later took Lowden
and ¥cueen into eustody and, after
making their illegal entry, they
acquired the bagis for the arrest,
i.e., the stolen gun and other items
in possession of McQueen and Lowden.
Appellant McQueen's arrest was
freighted with illegality from the
very outset. The illegal sntry provided

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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the itate's officers with evidence that
set the chain of events in motion which
uitimately led to his eomwietion., To
permit the State to take advantage of
its wrongdoing is te effectively
emasculate the accused of his cherished
constitutional rights. The language
of the constitutione is mandatory--
"chall not be violated.” The only
wifective remedy for adequately securing
to the individual the promises held
out to him by these inspired documents
is that the state be prevented from
furthering its causze in the courts
where its officers are marties to such
grievous wrongs as are present in this
case. The silended nparty Lis little
appeased by the prospect of his becomdng
vhole through 4 trespass action or
rerhaps an action sounding in false
arrest or fa}.u m;u-iaomt foicem

d by the S.J. Qui d by the Institute of Mus and Library Services
1\’1/ Utah State Libra
errors.
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of the state'!s police foreces are not
likely to be affluent and, therefore,
in a position to.satisfy substantial
judgments rendered against them. Nor
should the responsibility fall squarely
upon the shoulders of officers, since
the governmental agencies frequently
fail to meet their training responsi-
bilities. Furthermore, the individual
whose‘rights have Been infringed is in
no position to effectively protect

his rights.

POINT IV. THE DEFENDANT WAS DEPRIVED
OF THE DUE PROCESSES OF LAW BY AN
IMPROFER ARREST AND IMPRISONMENT.

Defendant McQueen was deprived
of his freedom in a completely unjusti-
fied manner. There was no warrant of

arrest. McQueen and Lowden were not

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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c1d why the imvestigation or of the

nature of any charges being preferred
against them or that they were suspected
of anything.
related above is the faet that the

om under perfectly ordinary
where he uas booked on a charge of
vagraney, Alsc, he remained jailed
without the existence of & walid werrent
of arrest and complaint {run the date
of his arrest, July 2¢. 1962, until
sugast 17, 1962.

Conceded, the vsgrancy statute is
very brond and sweepding. Section
76-61-1 (1), U.C.A. 1953, the only
congeivadbly applicable portion of the
statute, states that “every rerscn
{except an Indian) without wisible nesns
of suppithcoMhe hgp the physical ability

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided. by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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to work, and who does not seek employ-
ment, nor labor when smployment is
offered him® is guilty of vsgreney.
Is 1t uvv be understood that a student
eonld be arrested as a vagrant? The
statute 1f construed in its broadest
sense would give license, as the
officers in this case seemingly assuned
it does, for sthe police to arrest &
student or 2 similarly situsted person,
or almost anyene {or that matter, and
then hold him for & substantial oriud
of time to inguire intoc the background
«f such persom.

Biack's law Dictionary. Fourth
Edition, defines vosraney a8 follows:

ey

,&bwmmxw

hie to work for his’ .o g

naintenance, refuses o do

8o, but lives without labor
or on the charity of cthors.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Another statement which seems, impliedly
at least, to limit the scope of what
might constitute wagrancy is found in

4 An. Jur., Arrest B 41: v¥hile,
however, & piliee officer may arrest
for vagrancy without & warrant, all

the facts easential to comstitute one

a8 vagrant should be present in order

to Justifiy the arrest.”

The Lowden Record, which discusses
neen, feils to show
these men were idle or that they were
"pusming around® or transient. In
addition, there is no indication that
the efficers inguired of MeQueen am
Lowden as to whether or not they were
workine, The pelice hed no report

the arrest of Ke

that the rent was unpaid. They simply
acted upon the hearsay ol a woman who

told them there were criminals at the

motel.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Purthermore, section 77-13-9, U.C.A.
1953, requires:

The. nwrson making the
arrest must inform the psrso

tc be arrested of the in%mimz

t¢ arrest him, of the cause of

the arrcst and the authority

to uake it, execept when the

person to be arrested is

actually eagaged in the com~

miasion of, or an attempt

to commdt, an offense, or

is pursusd immediately after

ites commission or after an

eéscape,

The Lowden Record seems to indicate that
the defendant wes not ¢learly apprised
of what was going on at the time of his
arrest.

Both the state and federal consti-
tutions require that a person not be
"deprived of 1ife, liberty or property,
without due process of law.” Utah Const.,
Art. I, 8 7; U. 3. Const. Fourteenth
Amendment. The arresting of & person
fur vagraney from the confines of a

siotel without o warrant of arrest and

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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with little or no evidence to suppord
the vagrancy charge would seem to fall
far short of wua process. Gan the
state's oifiecers trump up specious
charges, houvl & person tu Jail, and
then leave that person there for 19
days without providing the accused
with a valid warrant of arrest and
complaint? This type of action can
only be curbed by providing an accused
with an effective remedy, viz., the
release of the convieted were such
convietion has been procured by such
an wmlawful arrest.

PUINT V. THE DEFENDANT WAD EFFECTIVELY
DEPRIVED OF HIS RIGHT TO BE REFRESENTED
BY COUNSEL AT ALL STACES OF THE FRO-
CEEDINGS BECAUSE OF THE LOWER COURT'S
REFUSAL TC GRAET A CONTINUANCE UPON
CCCD CAUSE SHOWN, THUS HEGATIVING

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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DEFENDANT'S RICHT TC A FAIR AND
IMPARTIAL TRIAL IN VIOLATIOR GF INE
PROCESS OF LA¥.

¥r. Robert McRae was appointed
to defend Reland MeQueen and George
DeWitt cn the charge of robbery.
{Supplemental Record #1, at 2} How-
ever, Hr. MeRae told HeQueen: “you
better rake up all [momey/ you can
because . . . at that time I'm not
going %o put more in it than I get
out of it." (Supplemental Record #1,
at 4) This is corroborated by Mr. MeRae's
own letter that he wrote to the wife of
the accused in Grend Island, Nebraska.
(Supplemental Record #2, at 4 & 5,
affidavit & letter) Defendant Mefueen
was advised by his family attorney in
Hebraska that he should fire Mr. McRae
and have the eourt appoint new counsel.
(Supylmn_@l Roeord #2, at 4) Tm

ed by the S.J. Qui

v the Utah State Libra
TOrS.
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days prior to the trial, McCueen firsd
Mr. McRae and the eourt was motified

of this aetion. (3upplemental Record #2,
at 2)

This zuthor was notified at
approximately 2:00 p.m., Kovember 7,
1962, that he was to appear the next
morning at 10:00 z.m. in the court below
to defend Reland MieQueen on the charge
of robbery. {Cupplemental Record.#l,
affidavit) Having been admitted to
the practice of law only nine days before,
there was isadequte time to reviev the
neecessary law relating to the csae and
the rules of erimimal procedure, to
become familiar with the facta, and
to review the regularity of matters
vhich had theretofore concluded. There
was no time to confer with the accused,
since the time was spext in discussing
the problem with attormey ¥cRae,
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(Supplemental Record #1, affidavit)

The following wmorning, in behalf
of defendant McQueen, I moved the courd
tc separate the two defenses and L0
continue as to MeQueen. The motion was
denied and the case went on tov triasl
immediately thereafter under my rratest.
(Supplemental Record 71, at 1)

Section 77-1-£ states: “In
eriminal prosecutiins, the defendant is.
entitled . . . t. sppear and defend in
person and by counsel.” The Code of
Criminal Procedure provides varicus
rules, the above being one, which must
be substantislly complied with tu keep
the proceedings within the due prucesses
of the law., Christiansen v. Harris,

109 Utah 1, 7, 163 P.2d 314, 316. MNore~
over, Artiecle I, Section 12 of the Utah
Constitution imsures this right to an

accused.
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Without meaning to cast aayerﬁiana
on my own good name, it appears that the
court below has effectively deprived the
defendant of his constitutional right to
counsel.

The duty imposed on the
courts to assign ¢ounssl to
defend one accused of a crima
who is himsell umable uc
employ eounsel was not intenﬁaé
to be & mere ewpty formality.
It means more than the mere
appeintment of counsel. Such
duty is not discharged by an
assigrment at such a time or
under such circumstances as
to preclude the giving of
effective aid in the prepars-
ticn and trial of the case.
It is & general rule that =z
reasonable time for the
preparation of a2 defendant's
case must be allowed between
the time of assigmment of
eounsel by the court and ﬁhe
Evidence 8 1242,

In addition, "a court cannot . . .
reuse a eontinuance prnpﬁrly requasted
wiere the ends -f justice clearly require

jp;\ ooy obﬁ m@ﬁﬁ kpﬁ' ,#mf/ /M/%Mﬁ ugu 1y Ser
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discretion elearly appears, its ruling

12 Am. Jur., Continuances 8 5.
The Utah Court faced this question
in State v. Falrgivugh, B6 Utah 326,
L4 P.2d 692. The cpinion sets forth
the rule st page 694 as follows:

It is a genmeral rule,

anﬁ jnatiee requires, that
person charged with crime
sheald have a reascnable time
> prepare. his defense, octher-

wisa a defendant's right to
& fair and impartial trial
might be nmullified. . . .
To insure defendant the full
enjoyment of his constitu-
tional privilege, the time
between the appointment of
counsel by the court and the
time o1 trial should be such
as to 3§§arﬁf§ reasunah%i
oppertunity f.r preparation
e? the defense,

The continuance was not granted in that
case. However, it will perhaps clarify
the reasons therefor by contrasting the
facts of the Fairclough case with those
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of this case. In this case a sericus
crime was involved with its accompanying
severe penalty, whereas the crime in the
cited case was much less severe. The
counsel inwvolved in that case met with
the accused mh here there was no
uppeTtunity to meet with the accused.
The Falrclough attcrneys were experiencec
csunsel. I had mo experience. Falr-
clough's sttorneys made the motion to
accumodate their swn convenience and
moved for a lopg eontinusnce. The
court offered them a few days grece,
but they were dissatisfied. Here
defendant was furnished inexperienced
counsel with little or no notiece and
the court would not grant & day's gracge.
Furthermore, an appearance was made by
a member of the firm for the member who
had a eunfliet, and it was the former
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attorney that was arpointed on short motdee.
This would provide much more spportunity

1o be familiar with the case than was the
case here. The several days continuance
offered by the coust in that cass would
appear to be adequate under the ¢ircum—
stanges.

Though the 3taote's attorney argued
below that the defendant knew of the
impending trial and that it was through
fault of his own which created the
unfortunate circumstance of an unprepered
ceunsel, for the State (o now raise such
an argument is without merit. Sectioun
77-1~9 reads that "in no instance
shall any accused, before final judgment
be gompelled t¢ advance money or fees
to secure the rights herein guaranteed.®
A quiek persual «f the letter written
by the fired attorney. included in the
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show that FeQueen was justified in
riring ¥r. MeRae, and his concuct

was not just a ruse to stall for more
tire. Under such circumstances a falr
and reasonable time was not alforded

to prepere an cdeguate defensze.

CORCLUSICK

The defendant was the victim of
an unreasonable search and seizure and
an unlawful arrest. He was then
provided s counsel that was not apprised
of these facts in time to assert them
in his behsalf. Such invacions of
constitutionally guaranteed rights
and freedoms can only be effectively
safeguarded and secured Lu the individual
through the reversal of the lower ecourt
and the release of the prisoner.

Eriiiee #®
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