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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

Plaintiff-Appellee, : Case No. 920264-CA

v.

(13

EDWARD H. JAMES, Category No. 2

Defendant-Appellant.

L3

BRIEF OF APPELLEE

JURISDICTION AND NATURE OF PROCEEDINGS

This appeal is from a conviction of attempted burglary,
a2 third degree felony, in violation of Utah Code Ann. §§ 76-4-101
and 76-6-202 (1990). This Court has jurisdiction to hear the
appeal pursuant to Utah Code Ann. § 78-2a-3(2)(f) (1992), as the
appeal is from a district court in a criminal case not involving
a conviction of a first degree felony.

STATEMENT OF ISSUES PRESENTED AND STANDARDS OF REVIEW

1. Did the trial court correctly adopt the findings
and conclusions submitted by the prosecution?

"The discretion of adopting the findings as submitted
to the trial court is exclusively in th[e district] court as long
as the findings are not clearly contrary to the evidence." Boyer
Co. v. Lignell, 567 P.2d 1112 (Utah 1977).

2. Was the trial court’s denial of defendant’s motion
to suppress correct under the federal constitution?

In considering the trial court’s action in
denying defendant’s motion to suppress, we



will not disturb its factual evaluation
unless its flndlngs are clearly erroneous.
However, in assessing the trial
court s legal conclusions based upon its
factual findings, we afford it no deference
but apply a "correction of error" standard.

State v. Johnson, 771 P.2d 326, 327 (Utah App. 1989) (citations

omitted), rev’d on other grounds, 805 P.2d 761 (Utah 1991).

3. Has defendant waived the issue of a separate state
constitutional analysis by failure to adequately preserve it;
alternatively, should the Court conduct such analysis in this
case?

“[Tlhe proper forum in which to commence

thoughtful and probing analysis of state

constitutional interpretation is before the

trial court, not, as typically happens and as

happened here, for the first time on appeal.

State v. Bobo, 803 P.2d 1268, 1273 (Utah App. 1990).

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

The language of the provisions upon which the State

relies is included in the body of this brief.
STATEMENT OF THE CASE

On March 28, 1991, defendant was arrested and, on April
1, 1991, charged with burglary, a second degree felony, in
violation of Utah Code Ann. § 76-6-202; énd theft, a class A
misdemeanor, in violation of Utah Code Ann. § 76-6-404 (Record
[hereafter R.] at 10, 7-8).

After the case was bound over, defendant filed a motion
on April 30, 1991, to suppress any statements he had made to law
enforcement, claiming they were taken in violation of "his
Miranda [sic] rights and his fifth and sixth amendment rights"

-2-



(R. at 21). A hearing was held on the motion on May 8, 1991 at
which only the two detectives who took defendant’s statements
testified (R. at 23, 140-64!). The court took the matter under
advisement, indicating that his initial inclination was to
suppress the confession but he would reserve his ruling until he
had read the cases provided by the parties (R. at 23, 161). The
State filed a memorandum regarding the admissibility issue on May
9, 1991 (R. at 24-33).

On May 13, 1991, the court entered its ruling, denying
the motion to suppress (R. at 78, 184-87). On that same day, the
State submitted proposed findings and conclusion, to which
defendant filed objections on May 21, 1991. On May 24, 1991, the
court signed the findings and conclusions as drafted by the
prosecution (R. at 81-87).

On June 20, 1991, defendant filed a second motion to
suppress his statements, claiming that they were taken "in
violation of his rights to silence and to counsel under the Utah
State Constitution" (R. at 89). He filed a supporting memorandum
on July 3, 1991 (R. at 92-101). A hearing was conducted on that
motion on July 8, 1991 and the court took the matter under
advisement (R. at 91, 165-70).

The court denied the motion on July 15, 1991, stating

that "[t]he court believed that confession made by the defendant

!The two transcript volumes are numbered consecutively to the
pleadings volume. Citation will be to the record pages stamped on
the bottom of each page.

-3-



was done in a non accusatory [sic] environment" (R. at 108).?
On November 12, 1991, defendant entered a guilty plea to a
reduced charge of attempted burglary, conditioned on taking this
appeal of the court’s denial of his suppression motions (R. at
114-21, 171-80). On February 10, 1992, defendant was sentenced
and placed on probation (R. at 123-24).

STATEMENT QOF THE FACTS

The facts of the underlying crime are sketchy in the
record and will not be recited here; the facts pertinent to this
appeal surround the incriminating statements given by defendant
to detectives.

Defendant was arrested March 28, 1991, at his apartment
at 355 North 700 West #2, Salt Lake City, Utah, on suspicion of
burglary and theft (R. at 10). The next day, at 10:14 a.m., two
detectives, who had not been involved in his arrest or booking,
went to the jail to interview him (R. at 141-42, 146, 151). At
the request of the detectives, Newren and Cheever, defendant was
called out of his cell and taken to an interview room where the
detectives waited (R. at 142). The detectives told defendant
that they were doing a "follow-up investigation" of the burglary
and theft which had occurred at 355 North 700 West #3 (a
neighboring apartment) (R. at 143, 152). Before advising him of

any rights under Miranda,® the detectives first asked him

2pages 108-113 are out of order at the back of the pleadings
file.

Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602 (1966).

-4-



identifying questions, such as his name, date of birth, birth
place, living arrangements, and employment (R. at 144).
Defendant was cooperative and answered those questions (R. 144-
45). One of the detectives, probably Cheever, asked "something
about what [defendant] did for a living" and defendant said he
was not working at that time (R. 145, 155). There was a slight
pause, then defendant "said at that point that he got the idea in
his head and that he did it, he went into a neighbor’s house and
took a coat and stereo, and they [sic] found it" (R. at 155-56).
The statement was not in response to any question about the
burglary; instead, it came "out of the blue" (R. at 155). The
detectives then interrupted defendant and advised him of the
Miranda warnings (R. at 147, 156). After defendant waived his
rights under Miranda, the detectives began to question him about
the burglary and theft (R. at 147, 156-57). Defendant gave
further incriminating statements which were not recited at the
hearings (R. at 147, 157).

The detectives testified that they did not use any
physical force, deception, artifice or measure of intimidation to
compel defendant to talk (R. at 149-50, 157-58). Defendant spoke
English and appeared to have all of his faculties; there were no
signs of impairment such as alcohol or drug use (R. at 158).
Defendant offered no evidence contradicting the testimony of the
detectives.

After the evidence was concluded, the court discussed

the case with counsel, specifically asking the prosecution why

-5-



the detectives did not save all this bother and advise of Miranda
before asking any questions (R. at 160). The court expressed its
inclination to suppress the confession because "[i]t would have
only taken them about a second to read [the warnings] when they
brought him down to investigate; ask about the crime" (R. at
161). The prosecution presented its argument, relying on Oregon
v. Elstad, 470 U.S. 298, 105 S. Ct. 1285 (1985), and the court
reserved its ruling until it had had a chance to review the cases
cited by defendant and the prosecution (R. at 159-64).

On May 13, 1991, the court found the prosecution’s
cases to be persuasive and denied the suppression motion. The
court’s personal feelings had not changed since the previous
hearings, he felt that the confession should be suppressed;
however, he felt that the law compelled him to deny the motion
(R. at 184-85). The prosecutor, as offered, prepared findings of
fact and conclusions of law (R. at 184, 84-87). Defendant filed
objections thereto; however, the court signed them as prepared by
the prosecution (R. at 81-83, 87).

Over a month later, defendant filed a second motion to
suppress his statements, this time based on the state
constitution (R. at 92-101). 1In this motion, defendant stated
that the court should afford greater protections under the state
constitution than those afforded under the federal constitution.
However, defendant did not present any specific way in which that
should be accomplished; he merely asked the court to suppress his

statements under the state constitution (R. at 97-101).

-6-



Defendant did cite to Salt Lake City v. Carner, 664 P.2d 1168

(Utah 1983), for the proposition that Miranda warnings should be
given when "the environment" becomes accusatory (R. at 86);
however, defendant did not link this to the state constitution.
The court denied the second motion, determining that defendant’s
statement had been made in a "non accusatory [sic] environment"
(R. at 108).

SUMMARY OF ARGUMENT

The trial court’s adoption of the findings and
conclusions submitted by the prosecution was not "merely
mechanical." The court had given the decision much thought and
had the benefit of defendant’s filed objections to the findings
and conclusions. The record demonstrates that the court
adequately deliberated and considered the merits of the case
before adopting the proposed findings and conclusions. Neither
were the findings contrary to any "oral finding" because the
court entered few, if any, findings orally. Finally, the record
supports the findings so they were not in conflict with the
evidence.

The court correctly denied the suppression motion under
the federal constitution because the biographical data questions
asked of defendant were not "interrogation" in the Miranda sense.
Defendant’s volunteered statement that he had committed the
burglary and theft did not come in response to a question which
the officers reasonably should have known would have elicited an

incriminating response. Even if the volunteered statement should

-7-



have been suppressed, the statements obtained after Miranda
warnings were given were admissible under federal law. Finally,
defendant’s claim that the officers did not record the statements
is not factually correct; they were recorded in the officers’
reports.

Defendant has waived the issue of a separate state
constitutional analysis of his claims because he failed to
preserve them. The motion below failed to provide "thoughtful
and probing analysis" of the state claim. Alternatively, the
different Miranda-type requirements sought to be established by
defendant would only cause confusion and unworkable direction to
police officers. Since there is no current contradictory and
confusing law under the federal standard, there is no need to
adopt a separate state standard. A separate requirement for
audio or videotaping of the statements before they are admissible
is a change which "should be made only after a full hearing of
all the policy and financial implications and with adequate
advance notice to . . . law enforcement." Finally, federal law
regarding admission of statements obtained after warning which
followed previous unwarned but uncoerced statements is consistent
with current state law and no reason was given for rejecting the

federal case law.



ARGUMENT
POINT I
THE TRIAL COURT CORRECTLY ADOPTED THE
FINDINGS AND CONCLUSIONS SUBMITTED BY THE
PROSECUTION; ADDITIONALLY, THE FINDINGS AND
CONCLUSIONS DID NOT CONFLICT WITH THE
EVIDENCE OR ANY RULING BY THE COURT
Defendant contends that the trial court incorrectly
adopted the findings of fact and conclusions of law submitted by
the prosecution. Defendant also maintains that the court entered
an oral ruling at the conclusion of the suppression hearing and
that the findings of fact and conclusions of law later signed by
the judge conflicted with that ruling and with the evidence.
Whether to adopt findings as submitted to the court is

within the discretion of the court "as long as the findings are

not clearly contrary to the evidence." Boyer Co. v. Lignell, 567

P.2d 1112, 1114 (Utah 1977). A court’s findings of fact are
upheld unless they are clearly erroneous; however, "in assessing
the trial court’s legal conclusions based upon its factual
findings, we afford it no deference but apply a ’‘correction of

error’ standard." State v. Johnson, 771 P.2d 326, 327 (Utah App.

1989), rev'd on other grounds, 805 P.2d 761 (Utah 1991).

In Boyer Co. v. Lignell, the Utah Supreme Court stated:

The law is well settled that it is the duty
of the trial judge in contested cases to find
facts upon all material issues submitted for
decision unless findings are waived. The
court may ask counsel to submit findings to
aid the court in making the necessary
findings for the particular case. While we
do not recommend that the trial judge
"mechanically adopt" the findings as prepared
by the prevailing party, we certainly do not

-9-



find such to be the fact in this case. After
the proposed "findings" were submitted by
defendants’ counsel, the plaintiff filed
objections and proposed amendments which were
argued before the trial court who ultimately
adopted the findings as submitted. The
discretion of adopting the findings as
submitted to the trial court is exclusively
in that court as long as the findings are not
clearly contrary to the evidence.

Id. at 1113-14 (footnotes omitted). 1In Automatic Control

Products v. Tel-Tech, 780 P.2d 1258 (Utah 1989), the supreme

court rejected a claim that the trial court had erred in
mechanically adopting the findings and conclusions submitted by
counsel. The court found that "[t]here is no indication from the
record here that the trial judge failed to adequately deliberate
and consider the merits of the case." Id. at 1260.

After the trial, the court took the case

under advisement, allowing both parties to

submit memoranda, and later requested both

parties to submit proposed findings of fact

and conclusions of law.
Id. Defendant cites to a concurring opinion, in which Justice
Zimmerman states that he personally "’'feel[s] freer in close
cases to disregard a finding or remand for further findings if
the trial court did not prepare them him [or her] self.’" 1Id. at
1264 (Zimmerman, J., concurring) (quoting 9 Wright & Miller,
Federal Practice and Procedure § 2578, at 707 (1971)). Contrary
to defendant’s implication at page 11 of his brief, the supreme

court did not cite that portion of the concurrence with approval

in State v. Rio Vista 0il, Ltd., 786 P.2d 1343 (Utah 1990).

Justice Zimmerman wrote for the unanimous court in Rio Vista.

-10-



The text of the opinion immediately preceding the citation to

Automatic Control reads in pertinent part:

[Tlhere is an apparent inconsistency between
the reasoning of the findings and conclusions
and the district court’'s memorandum decision.
The findings and conclusions state [that a
specific defense was not available to
defendant). Yet in the cursory memorandum
decision, the judge stated that he was not
reaching this issue. The explanation for
this inconsistency may be that the judge
changed his mind. It may also be that
counsel . . ., in drafting the findings and
conclusions, thought that the issue

should be addressed to strengthen the
ultimate conclusion that the statute violated
the constitution . . .. Whatever reason for
this inconsistency, the findings and
conclusions were signed by the judge and are
not attacked here as not representing his
views. We must assume that he found them
satisfactory in all particulars. See
Automatic Control Prods. Corp. . . .
(Zimmerman, J., concurring).

Rio Vista, 786 P.2d at 1347.

The cases cited by defendant do not support his
contention that this Court should pay less deference to the
findings and conclusions because they were drafted by counsel.

In the present case, defendant filed objections and proposed
amendments to the findings and conclusions submitted by the
prosecution. (The proposed findings and conclusions are found at
R. at 84-87, a copy is attached as Addendum A; the objections are
at R. at 81-83, a copy is attached as Addendum B). There is no
indication in the record that the trial judge "failed to
adequately deliberate and consider the merits of the case."

Automatic Control Prods. Corp., 780 P.2d at 1260. After hearing

the evidence surrounding defendant’s statements, the court heard
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argument, expressed a preliminary opinion about admissibility,
then took the matter under advisement in order to read the cases
upon which the parties were relying (R. at 160-64). The next
day, the prosecution filed a memorandum presenting the State’s
cases and argument (R. at 24-33, a copy is attached as Addendum
C). Five days after the hearing, the court found that the cases
presented by the State were persuasive and, "even though [the
court’s] feelings were to the contrary," he felt that the law
supported admission of the statements (R. at 184). The court
indicated that he had given the issue considerable thought and,
despite how he felt personally, had come to the conclusion that
the suppression motion had to be denied (R. at 185). The
proposed findings and conclusions were submitted on May 13,
defendant’s objections were filed on May 21, and the court signed
the findings and conclusions on May 24 (R. at 88, 83, 87). The
record supports the conclusion that the trial court did not
"mechanically adopt" the findings and conclusions. The court had
the benefit of defendant’s objections and the record indicates
that the court "adequately deliberate[d] and consider[ed] the
merits of the case." Id. Given the court’s personal misgivings
about what the law should be and defendant’s filed objections,
the fact that the court signed the findings and conclusions
allows the assumption "that he found them satisfactory in all
particulars." Rio Vista 0il, 786 P.2d at 1347.

Defendant next argues that the findings and conclusions

conflict with the court’s "oral ruling" and with the evidence;
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consequently, defendant maintains that the findings and
conclusions are erroneous and the court’s denial of the motion
should be reversed.

A. "Oral findings"

Defendant argues that the court abdicated its judicial
responsibility by failing to adequately articulate his ruling and
then signing the findings and conclusions submitted by the
prosecution. He then argues that the findings and conclusions
conflict with the court’s "oral findings" (Brief of Appellant
[hereafter Br. of App.] at 12). The appellate courts have
required trial courts to enter findings and conclusions in order

to facilitate review. §See State v. Marshall, 791 P.2d 880, 882

(Utah App.) (factual "findings must be sufficiently detailed in
order to allow us the opportunity to adequately review the
decision below"), cert. denied, 800 P.2d 1105 (1990); State v.
Vigil, 815 P.2d 1296, 1300-1301 (Utah App. 1991) (adequate
findings "ease the burden of appellate review by communicating
the steps by which the ultimate legal conclusions are reached"
and "enable appellate counsel to properly frame the issues on
appeal" and comply with marshaling requirements). However, there
is no requirement that the findings and conclusions be given
orally in addition to in written form. See Utah R. Civ. P. 52(a)
("It will be sufficient if the findings of fact and conclusions
of law are stated orally and recorded in open court following the
close of the evidence or appear in an opinion or memorandum

decision filed by the court"); State v. Hurst, 821 P.2d 467, 469
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(Utah App. 1991) ("Rule 52(a) has been amended to . . . provide
explicitly that the district judge may make the findings of fact
and conclusions of law required in nonjury cases orally"). By
adopting the proposed findings and conclusions, the court
fulfilled its responsibility to enter them.

Defendant’s claim that the written findings and
conclusions conflict with the court’s "oral findings" also fails
because the court did not enter oral findings. The court’s
questions and discussion at the conclusion of the evidentiary
hearing should not be considered its findings of fact. After the
evidence was in, the court asked why the detectives could not
have administered the warnings before asking any questions, and
saved "all the bother" of the suppression motion. The prosecutor
responded by citing a United States Supreme court case

(evidently, Pennsylvania v. Muniz, 496 U.S. 582, 110 S. Ct. 2638

(1990)) for the proposition that certain preliminary questions
are not covered by Miranda because they are not interrogation
"designed to elicit a response" (R. at 160). The following
colloguy occurred:

THE COURT: The purpose here, though, was
to see if they couldn’t get a confession.
That’s what the purpose was, was it not, when
they brought him into the booking office:
name, address, place of employment, nearest
relative. But there is one further point.

MR. MORGAN: They did that, though, your
honor. They had the Miranda [sic] ready.
They were about to do that. They had not
asked a single question. There is nothing
that these people had done that is contrary--

THE COURT: 1I'll read that case, but,
frankly, I'm inclined to suppress the
confession. It would have only taken them
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about a second to read that when they brought
him down to investigate; ask about the crime.
That’s the first thing they ought to do,
because they’ve already got that information.

Why do they need to ask that? All they
need to do is look at the booking sheet.

THE COURT: Let me look at these cases.
But that’s where I’'m coming from.

THE COURT: I don'’t think this falls in
the category of booking. There is a
category-- brought him down for the sole
purpose of interrogating him about the crime.
When they brought him there, the first thing
they should have said is this is what we're
here for. You read him Miranda, and then
there would be no problem.

THE COURT: As I say, based upon my

knowledge at this time, and I can be

corrected, but I'm inclined to suppress it,

suppress the confession.
(R. at 160-63). The court was merely discussing his perceptions
of what he thought the officers should have done; however, he
clearly had not reached any final conclusions about the motion.
After he had read the cases provided by counsel, and the
memorandum supplied by the State, he concluded that the
statements would not be suppressed (R. at 184).

Defendant argues that the court’s statement that the
detectives’ purpose "was to see if they couldn’t get a
confession" was a finding of fact (R. at 160). There is no

dispute that the detectives interviewed defendant hoping to

obtain a statement; otherwise, why interview him? That is the
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meaning behind the court’s statement that the detectives were
seeking a confession. However, as will be noted in P<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>