
Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (pre-1965)

1963

Joseph P. McCarren dba McCarren Plumbing and
Heating Co. v. Charles S. Merrill : Brief of Appellant
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc1

Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.
George M. McMillan; Attorney for Plaintiff and Respondent;
Dansle & Ellett; Attorneys for Defendant and Appellant;

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact
hunterlawlibrary@byu.edu.

Recommended Citation
Brief of Appellant, McCarren v. Merrill, No. 9857 (Utah Supreme Court, 1963).
https://digitalcommons.law.byu.edu/uofu_sc1/4196

https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F4196&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F4196&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F4196&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F4196&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1/4196?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F4196&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu


.U;, \ .:.~~~TY OF UTP 

Jl.P~ 18 1964 

LAW LIBRARY: 

IN THE SUPREME :COURT 

OF THE STATE ~ .. F\UT:H~ D 
'-:-• --~ \(jo~ 
!· ..... '6 }.. 

-----~- 1\\. \ ------------
------------ \)\'ah 

---------; court• 
.------s-~~ret{l 

JOSEPH P. MCCARREN d/b/a ----- 7-

MCCARREN PLUMBING AND 
HEATING CO. 

Plaintiff and Respondent 

vs. 

CHARLES S. MERRILL, 
Defendant and Appellant 

Appellant's Brief 

Appeal from the Judgment of the Third District Cowrt 
for Salt Lake County 

Honorable Sterwart :U. Hanson, fudge 

George M. McMillan 
Kearns Building 
Salt Lake City, Utah 

DANSIE AND ELLETT 
4762 South State 
Murray 7, Utah 

Attorneys fm· Appellant 

Attorney for Plaintiff-Responde'llt 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



IN THE SUPREME COURT 

OF THE STATE OF UTAH 

JOSEPH P. ~\~Ic CARREN d/b;a 
1\lC CARREN PLUMBING AND 
HEATING CO. 

Plaintiff and Respondent 

vs. 

CHARLES S. MERRILL, 
Defendant and Appellant 

Appellant's Brief 

STATEMENT OF KIND OF CASE 

Case No. 

9857 

This is an action for recovery under a written contract for 
the supplying of plumbing materials and services by the Plain­
tiff, together with Plaintiff's claim for quantum meruit for 
work performed. The Defendant filed a counterclaim for dam­
ages by reason of Plaintiff's abandonment and breach of the -
written contract. 

DISPOSITION IN LOWER COURT 
The lower court, Judge Stewart M. Hanson presiding, 

awarded judgment to the Plaintiff under quantum meruit in 
the sum of $I 5 I 0.90 and dismissed the counterclaim of the De­
fendant. 

RELIEF SOUGHT ON APPEAL 
Defendant asks that the judgment of the lower court be 

reversed and that the Plaintiff be awarded nothing by reason 
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< >f his complaint and that the Defendant be awarded his dam­
ages in the sum of $889.83, for expenses involved in excess of 
the contract price, together with $6oo.oo as loss of rent oc­
casioned by delays resulting from Plaintiff's abandonment. 

STATEMENT OF FACTS 
The Defendant, Charles Merrill, in construction of a mul­

tiple dwelling unit, entered into a written bid proposal agree­
ment with the Plaintiff on October 5, I96o, wherein it was 
agreed that the Plaintiff would perform the plumbing required 
upon said building providing both labor and materials for the 
contract price of $2,981.00 (Exhibit #I). Under the terms of 
the agreement the manner in which payment was to be made 
was not set forth, the contract being silent as to this matter. 
The Plaintiff testified that account statements were to be is­
sued to him monthly and that payment was to be made on the 
1oth of each month upon said statements (R6). Defendant testi­
fied that the only discussion with reference to payment was 
that payment would be made upon completion of the work 
done (R 48-49); and that the work to be performed under the 
contract should have taken approximately 30 working days 
(R 26). The Plaintiff worked for approximately 20 days and 
then withdrew his men and equipment from the job premises 
( R r 9). Plaintiff testified that he withdrew from the job be­
cause of the fact that the Defendant had not paid the sum of 
$I Soo.oo as requested by the Plaintiff on a billing made No­
vember I, 1960. The Defendant testified that under the terms 
of the contract he was not obligated to make paymen-t until 
the work had been completed in accordance with the contract. 
On January wth, 1961, after numerous calls from the Plaintiff, 
the Defendant paid $ soo.oo to the Plaintiff upon Plaintiff's 
representation that he would return to the job (R 49). Plaintiff 
did not return to the job and in order to complete the job, the 
Defendant engaged the services of L. G. Christensen, a plumb­
ing contractor, to complete the plumbing work on the prem­
ises (R 50). When Mr. Christensen appeared on the job, he 
found that there were numerous plumbing errors that had to 
be corrected in order that the job be completed (R 6o, 6I, 
62 ), including the fact that the sewer connection could not be 
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nwde ( R 6I). Mr. Christensen completed the job and was paid 
for the work ar.·d materials provided, which work and ma­
terials amount to $889.83 more than the contract price under 
the Plaintiff's written contract (R 90). As a result of the 
Plaintiff's failure to complete the contract and by reason of his 
abandonment of the job, the Defendant was unable to complete 
the premises within the scheduled time and was unable to rent 
the premises although the same had been pre-rented and rent­
ers were waiting to take over said premises, which resulted in a 
loss of rent to the Defendant in the sum of $6oo.oo (R I 2). 

ARGUMENTS 

POINT I. 
THE COURT ERRED IN FINDING FOR THE 

PLAINTIFF UNDER THE THEORY OF QUANTUM 
MERUIT AND AWARDING TO THE PLAINTIFF 
JUDGMENT IN THE SUM OF $I 510.90. 

POINT II. 
THE COURT ERRED IN DISMISSING THE COUNT-_ 

ERCLAIM OF THE DEFENDANT. 

POINT III. 
THE DEFENDANT IS ENTITLED AS A MATTER 

OF LAW TO DAMAGES BY REASON OF PLAINTIFF'S 
ABANDONMENT AND BREACH OF CONTRACT. 

POINT I. 
THE COURT ERRED IN FINDING FOR THE 

PLAINTIFF UNDER THE THEORY OF QUANTUM 
MERUIT A~TI AWARDING TO THE PLAINTIFF 
JUDGMENT IN THE SUM OF $I 5 I 0.90. 

From the evidence presented to the court It Is uncontro­
verted that the Plaintiff entered into the employment of the 
Defendant under the terms of a written contract, which con­
tract was prepared by the Plaintiff and submitted to and ac-
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cepted by the Defendant. This contract should be construed 
strictly against the Plaintiff since he was the author thereof 
and set forth the terms and conditions to be undertaken. Maw 
vs. Noble, Io Ut 2nd 440, 354 Pz I2I. 

Although the contract is silent as to the manner of pay­
ment, and it is reasonable that the court should not assume to 
add to the contract something not there, since the contract did 
have a specific blank providing for the manner of payment. 
The failure of the Plaintiff to specify payments in the place 
provided by his own document supports the Defendant's state­
ment that payment was to be made upon the completion of the 
contract. In view of this, it would appear that an uncertainty 
'hows itself in the contract and under the rule set forth by this 
court in the case of Maw vs. Noble, supra, the court should 
construe this contract strictly against the plaintiff as the author 
thereof. 

In view of the contract, the Plaintiff's abandonment there­
of, based upon the failure of the Defendant to pay immediate­
ly upon presentation of the billing on November I, I 960, would 
not give rise to the Plaintiff's position that he could walk away 
from the job and expect to be paid for the services rendered. 

The rule most applicable is set forth in 58 Am. Jur., Work 
and Labor par 41, page 544, as follows: 

" . . . where a contract is entire, and one party, not 
in default, is willing to complete its performance, the 
other party, who abandons the contract or refuses to 
perform it, cannot recover, on the contract or on a 
quantum meruit, the value of the labor he has expended 
in its partial performance." 

To permit the Plaintiff to abandon his work and then see~ 
to obtain the value of his services under a quantum mermt 
basis, would be to place an unfair burden upon the Defendant 
as purchaser of his services. He could not be assured of the 
costs of the service, and it would be impossible for Defendant 
as one of the parties to the written contract to rely upon the 
terms of that contract. 

4 
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The Plaintiff was without excuse for his abandonment of 
the work contracted for and should be controlled by the rul­
ing in the case of Miller vs. Young, I 7 2 P 2nd I 76; see also 
Am. Jur. Vol 12, pages 881, 887, incl., 892, 895, incl: Vol 49, 
pages 53 and 54- See also Lowe vs. Rosenlof, 12 Utah 2d 190, 
364 Pz tJ '. 8, citing Miller vs. Young. 

In the present case the Plaintiff has failed to establish his 
own performance or a valid excuse for his failure to perform 
since his only basis for not completing the contract was the 
fact that the Defendant failed to pay upon the first and or..·ly 
billing made to him. 

The evidence presented by the Plaintiff to establish the 
value of his services under the theory of quantum meruit was 
not sufficient to sustain the award of the lower court. 

POINT II. 
THE COURT ERRED IN DISMISSING THE COUNT­

ERCLAIM OF THE DEFENDANT. 

In dismissing the counterclaim of the Defendant for the 
damages sustained by reason of the abandonment and improp­
er work of the Plaintiff, the lower court committed error. 

The record discloses numerous instances as set forth in the 
testimony of Mr. L. H. Chrio,tensen, wherein it was conclusive­
ly established that the Plaintiff failed to perform the work un­
dertaken by him in a workman-like manner, and that it was, 
in fact, necessary to re-do a great deal of the work done by 
the Plaintiff as well as complete the work contracted by the 
Plaintiff. The testimony established by Mr. Christensen and the 
Defendant Mr. Merrill showed a sound basis for the counter­
claim of the Defendant. 

Where the Plaintiff held himself out to be a qualified 
tradesman he impliedly agreed that his work would be per­
formed in a skillful, workman-like manner. If he fails to do 
so and his work is without value, he should not be entitled to 
recover for his labor and should in fact be responsible for his 
failure to comply with the standards of his trade. See 58 Am. 
Jur., Work and Labor, par 40, p 543-4. 

5 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



POINT III. 
THE DEFENDANT IS ENTITLED AS A MA TIER 

OF LAW TO DAMAGES BY REASON OF PLAINTIFF'S 
ABANDONMENT AND BREACH OF CONTRACT. 

From the evidence presented by all of the witne~es, it 
was clearly shown that the Plaintiff failed to perform his work 
in a workman-like manner, and that he left the job in such a 
condition that the subsequent contractor was un-able to utilize 
much of the work that was done by the Plaintiff and had to 
re-do the greater portion thereof. ·There is no evidence to 
rebut the Defendant's evidence that he was required to expend 
$889.83 i~ excess of the contract price quoted by the Plaintiff 
in- order to complete the plumbing construction on the build­
ing. This testimony the lower court failed to take into consid­
eration. 

The general rule as set forth in 15 Am. Jur. p 446, par 
46, IS as follows: 

"In case of defective performance the measure of 
damages is generally the reason-able cost of making the 
work performed or the article furnished conform to the 

contract." 

This rule was upheld in the case of Newton vs. Canty, a 
Colorado case cited in 203 P 2nd 910. 

In Buxbom vs. Smith, 149 P 2d 305, the court in referring 
to the determination of damages stated as follows: 

"Where, without fault on his part, one party to a 
contract who is willing to perform it is prevented by 
doing so by the other party, the measure of damages 
is the amount of his loss, which may consist of his rea­
sonable outlay or expenditure towa;d performance and 
the anticipated profits which he could have derived from 
performance." 

See also the case of Odgers vs. Held P 2d, 261. 

It would appear that the reason-able rule of damages to be 

6 
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;tpplied in this case would be the rule of damages applied by 
the Oregon Supreme Court in the case of Turner vs. Jackson, 
1 1 P zd 1048, wherein the court stated -the applicable rule 
as follows: · 

"The rule of damages generally applied to breaches 
of the character before us (contractor's breach of build:.. 
ing contract) is to award to the injured party an amount 
of money equal to the cost of curing the defects pro­
vided repair is the prudent remedy to apply." ( explana­
tion ours) 

The evidence presented by the Defendant shows that he 
\\'as required to expend the sum of $889.83 over and above 
the original contract cost in order to cure the defects created 
bv the~ Plaintiff and to complete the job as abandoned by the 
Plaintiff. The court, therefore, should have awarded to the De­
fendant this sum as damages sustained by the failure of the 
Plaintiff to perform the written contract. 

The record further 9iscloses that the Plaintiff only re­
mained upon the job created by the contract between the par­
tes for approximately zo days. The Plaintiff himself testified 
that the job should have taken only 30 days_ to complete. The 
delay caused by the Plaintiff's failure to complete the job in 
accordance with the contract, and the unnecessary delay occa­
sioned by his refusal to return to the job resulted in a delay 
in the completion of the job with a subsequent delay in rent­
ing of the units by the Defendant. The Defendant testified, as 
did Defendant's witness Marian Merrill, that the premises had 
been leased before their construction and that the delay in fin­
ishing the construction cost rental in the sum of $6oo~oo. This 
amount could have been received by the Defendant had the 
Plaintiff completed his job in order that the· construction could 
be finished thereafter. This was clearly established by the De­
fendant although the lower court failed to accept that evidence. 

SUMMARY 
From the evidence it is clear that the contract bid as sub-
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mitted by the Plaintiff established the requirements of the 
Plaintiff for the completion of the work undertaken. In view 
of the fact that there was no specific mention made as to meth­
od of payment, it is reasonable that the payment should be 
made upon the completion of the contract by the Plaintiff. The 
Plaintiff is without justification for his abandonment of the 
contract and his failure to return to the job even upon payment 
of $ soo.oo at his request, lays a basis to justify the Defendant 
in obtaining another contractor to complete the work of the 
Plaintiff. It is also quite apparent from the evidence presented 
to the court that the reason for Plaintiff's abandonment of 
the contract was not the failure of the Defendant to pay upon 
presentation of a statement, but was in fact, as claimed by the 
Defendant, the acknowledgment by the Plaintiff that he had 
made numerous errors in his work. which errors would be ex­
tremely costly to repair and which repairs could not be made 
within the contract price agreed upon. This certainly would 
not give rise to an abandonment and would not justify the 
payment to the Plaintiff for the work done on a quantum 
meruit basis. Conversely it would give rise to the court's find­
ing in favor of the Defendant and awarding to the Defendant 
the actual damages sustained by him in the repairs of the mis­
takes made by the Plaintiff together with the necessary work 
done to complete the project taken by the Plaintiff. In addi­
tion, the failure of the Plaintiff to complete in the time reason­
ably required, thus preventing the Defendant from complet­
ing the building project and receiving the rent available there­
from would justify the court in awarding to the Defendant 
the loss of income from rents sustained by the Defendant. 

Respectfully submitted, 

ROBERT REES DANSIE 

VVALTER R. ELLETT 

Attorneys for Appellant 
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