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IN THE SUPREME COURT
OF THE
STATE OF UTAH
In the Matter of the Estate of
CHLOE CALL RYAN,

Case No,

9863

N e N S S

Deceased.

BRTEF OF APPELLANT

STATEMENT OF FACTS
The issue on appeal is the interpretation
of the Will hereinafter set forth. There is
no contest of the validity of said Will. It
has been filed and approved for probate in
the District Court.
The Trial Court found a fee simple grant

in Orvis Call anc Bessie Call Vielson. The

Appellant contends that said Will grants life
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-Dm
estates to Orvis Call and Bessie Call Nielson

with remainder to Don Lewis Ryan.
The terms of the Wiil are as follows:

I, Chice R. Call, of Orem, Utah, of the
age of 79 years, do hereby make, publish and
declare this wy Last Willi and Testament in
manner and form following:

First: I direct that 2ll my just debts
and funeral expenses be paid as scon after my
decease as conveniently can be done,

Second: All the rest, residue and re-
mainder of my estate, I give, devise and
bequeatn to my daughter Bessie Call Nielson,
and to my son, Orvis W. Call, in equal undivided
shares, share and share alike.

Third: I hereby direct that in the event
my son, Orvis W. Call shall die before I die,
or celcre my daughter, Bessie Call Nielson
dies, that in such event the snare herein de-
vised to said Orvis W. Call shall go to my

daughter, Bessie Call Nielscn,

Fourth: 1 hereby direct that in thre
evert my daugrnter, Bessie Call Nielson shail
wle nefore @, or before ny son Crvis W,

I
C=12 gies tUe, in such event the share herein
;. } sai
i

S

ed to s=id Bessie 0all Nielscn, shall go
on, Crvis W. Call,

Fifth: 1 direct that upon the deatn of

av Jnuonter Gessie Cal 1 Hielscn and upon the
ceath of my son Orvis W. Call., that the shares

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Sixth: In the event th
herein made to Don Lewis Ryan shall fail,
by reason of hic death, or for any other
reasorn, then I direct thet the share herein
devisea to Don Lewls Ryan, shall go to
William K. Eyan and Fhyilis F. Ryan Hastin s,
in equal shares, snare znd share alike,

Y]
o+
I
b
i)
(e
&

el
[
®
w
c*+

Severth: . direcvy that in the event
my two children, Bessie Call Nielson and
Orvis W. Call agzree, ©nat the preperty of
my estate may be sols by my executor, wut
that the proceeds from such sale shall ve
invested in American Telephone and Telegrapn
Company common stock and placed in tne names
of said two children in egual undivided shares
share and snare alike,

bignth: 1 heret
my deaught i 1 Nielson anc my son
Orvis W, Clal wecutors of nhls Will,
anc I direct that they shall not pe reguired
to farnish eny bonds as such exe@utorsn

acminate and appoint

o

-ntary Dispositions by me at
fore mace.

/s/ Chloe 2, Call
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ARGUMENT ONE

THE WILL IN QUESTION IS CAPABLE OF
INTERPRETATION IN SUCH A MANNER THAT AILL
ITS PROVISIONS CAN BE GIVEN MEANING WITH-
OUT CONFLICT.

The clear import of the provisions of
the Will are as follows:

The first provision provides for payment
of debts.

The second, third, and fourth provisions

confer an estate to the children of Testatrix
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for so long as they live,
The fifth provisicn provides for the

the property upon the death

ion provides an alterna-~
tive to the fifth,

The seventih provi ides for the disposal of

cornsyruction, It construes all the terms snd

sppears 1o be the only construction that gives

SOMENT TWO

THE TRIAL Z0R7TE INTERPRETATION GIVES

TC ONLY THE ¥IR3T AND SECONL FARA-

GRAEFRS GF SALD WILL.

crovistion makes b elear that

wne proverty wes noet Lo go Lack to the estates
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of the children of the Testatrix. "In the
event that the bequest to Don Lewis Ryan shall
fail by reason of his death or for any other
reason, then I direct the share herein devised
to Don Lewis Ryan shall go the William K. Ryan
and Phyllis F. Ryan Hastings in equal shares,
share and share alike.” This makes it apparent
that the Testator contemplated an attempt on
the part of the children to defeat the in-
terest of Don Lewis Ryan and inserted the re-
restriction to prevent the return to their
estates of the remainder for any reason.

The third and fourth provisions made it
clear that there was not intended any estate
to last longer than the life of her children.
The Testatrix made it clear that these provisions
were designed te go further than the mere pre-
vention of a laspe because she provided for

disposition upon the death of the child, re-
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gardless of when the death occurs. These
provisions cover death of the 1ife tenant
cefore and after death of the Testatrix.

The seventh provision provides for an
exchange of the real property to stock. Ib
insists upon the proceeds of said sale being
invested in American Telephone & Telegraph
Company commcn stock. This is not mere
suggesticny the command is that the proceeds
rust be sc invested.

Furthermore, the stock that is taken in
exchange must be placed in hoth the names of
the executors in undivided shares, It is
obvious that the Testatrix is attempting to
protect the estate from the known financial
irresponsibility of Orvis Csgll, It is further
apparent that the Testatrix is merely maintain-
ing the equal control giwven the executors by

the eighth provision of the Will, There is
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8
certainly no grant of a power to evade the corpus.
ARGUMENT THREE

THERE WAS NO EVIDENCE SUBMITTED BY
RESPONDENT THAT WOULD ALTER THE RULES OF
INTERPRETATION AS SET FORTH IN THE UTAH CODE.

The evidence of surrounding circumstances
of the Testatrix tends to support the enter-
pretation set forth in this brief,

The facts show that the Testatrix was
aware that her children were not likely to
have children. Bessie Call Nielson was sixty-
five years of age and nefer had a child. Orvis
Call had been married twice to fertile women
and never had a child of his own or ever at-
tempted to adopt one. Thus the Testatrix
faced the issue of preferring Don Lewls Ryan
to the spouse of her children. (Transcript
13-16). There is no question but what she

has provided for her own children, the issue
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Qe
remaining is whether or not she provided for
the surviving specuse of her children.

The grant to Don Lewis Ryan could not e
for the purpose of preventing a laspe because
the Testatrix had knowledge that if there was

g lacg

2]

pe, her esiate would go by intestate
uccession to her heirs, and that her heirs
and cnly heirs were her twec children. Trans-
cript 13-16) Therefcre, it makes no difference
whetner or not there is a laspe unless she
intended the property tc go te Don Lewis Ryan
i preference to the spouse of Orvis Call and
Begsie Call Wielson.

Tre Tesbatrix had the advice and counsel
of an attcrney with long experience in the
preparation of wills. Are we to asswne that
counsel failed to express her true intent
when by construing all of the provisions of
the will 1t makes a congistant grant? The

Trail Court says Testatrix intended to use only
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o] Qe

the second provision of the Will, and the
balance being inconsistant is veid or in-
operative, It seems rather strange to imagire
that an sxperienced counsel could not make an
cut-right grant to two persons if that were
the Instructicn.

The Trial Court has seen fit te lgncre
the mandate of the statutes and arrive at a
construction which fails to construe and give
effect to the Lth, Sth, 6th, and 7th provisions
of the Will--an interpretation that requires

a construction of an inconsistency as follows:

2

(a) If -otn children was granted a fee

s

simple, then upon the death of Orvis Call
before Begsie Call HNielson, the share devised
to hir cannot o ‘o Besgsie Call Nielson as is
reguired bty the third provisior of the Will,
{b) The same in reverse for the fourth

pProvision,

(¢} Tne shares devised Orvis Call and
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Begsgie Call lielson carnwt go e irn Lewis
Byan upon their death as 1s reguired by the
fiftih provision.

{d} The language in the sixth provision
calling for alternative granises of the devise
to Don Lewls Ryan should his interest fail Wior
any cther reason” is meaningless. Certainly
a construction that grants a prior fee simple
is Yany other reason’.

e) The requirement in the seventh pro-
vision of the Will that the proceeds from ihe
sale of the property of ti= estate "shall be

investedt in Amsricasn Telephone and Telegraph

common stock and piacec in undivided" shares

[ N

5 inconsistent with 4he ordinary rights of a
fee simple.

(f) Tc say that all other terms of tie

Will, except the {irst two, were degigned to
prevent a lapse is incongistent with the .o
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-12-
because the Testatrix knew that in the event
of a lapse the property would go by intestate
succession to her only heirs, namely, Orvis
Call and Bessie Call Nielson.
ARGUMENT FOUR

THE TRIAL COURT'S INTERPRETATION IS CON-
TRARY TO THE LAW OF INTERFRETATION OF WILLS.

Intention of the Testator must govern.

This intention must be: (1) Ascertained
from the words of the Will, taking into view
the circumstances under which they were made,
exclusive of oral declaration., (7h-2-2, Utah
Code Annotated,1953)

4 construction of the Will that construes
all its terms with no inconsistency if possible
is required. (74-2-9, Utah Code Annotated,1953)
", . . no particular form of words is necessary
to create a life esztate, and such estates may be
created with the language of the cperative in-
strument creating estates manifest and intention
on. the part of grantor or testator to pass
to a grantee or devisee a right to possess,

use, or enjoy the property during ihe periocd of
his life.," 33 Am Jur, Life Estates, Remainders,
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-] 3=
Etc., 8 6.

The grant to a person or persons that
does not designate the estate and purports to
transfer to a third persoen upon the death of
the first taker the share devised to them,
creates a 1ife estate in the first taker, 33
Am Jur, Life Estates, Remainders, Etc. 8 I,
where coupled with a restricted power of
disposal it is almost universally held to
create a2 1ife estate.

"It is a clearly settled general rule that
a qualified power of disposal does not create
a fee simple estate where it is attached to
general devise which does not specify the
Guality of the estate. In such cases there
is usually gift over where the first devisee
is general or definite in character, and it
is universally held that the gualified or
limited nature of the power of disposal gives
the first taker only a 1life estate." 33 Am
Jur, Life Estates, Remainders, Etc. § 30.

The authorities subscribing to this view
are toc numerous to cite in thisg brief. Hun-

dreds of cases supporting the rule can be

found in 33 Am Jur, Life Estates, Remainders,
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-1l
Etc. 8 19 thru Li; 36 ALR 1180; 76 ALR 115k;
7 ALR 838; 10 ALR 7563 Am Law Institute
Property, Vol. 1, § 111; 17 ALR 24 73 75
ALR 71 and supplements thereto.

Is there any presumption or preference
recognized that may have a bearing on this
Will? The law recogniies preferences for
the direct decendants c¢f a decedent unless
a normal construction is to the contrary. The
Will in question, makes clear that the child-
ren have been provided for. The third and
fourth provisions of the Will leave no doubt
that the first to die between the children was
to have only a life estate., There is no al-
ternative construction that can change the
clear wording of these two provisions. It thus
vecomes apparent that the Testatrix intented

only life estates for the first of the children
to die. Since both are subject to the same

identical provision that is completely
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-1~
Etc. 8 19 thru L1; 36 ALR 1180; 76 ALR L. 5li;
7 ALR 838; 10 ALR 7563 Am Law Institute
Property, Vol. 1, 8 111; 17 ALR 2d 73 75
ALR 71 and supplements thereto.

Is there any presumption or preference
recognized that may have a bearing on this
Will? The law recognizes preferences for
the direct decendants ¢f a decedent unless
a ﬁormal construction is tc the contrary. The
Will in question, makes clear that the child-
ren have been provided for. The third and
fourth provisions of the Will leave nc doubt
that the first to die between the children was
to have only a life estate, There is no al-
ternative construction that can change the
clear wording of these two provisions. It thus
becomes apparent that the Testatrix intented

only life estates for the first of the children
to die. Since voth are subject to the same

identical provision that is completely
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-15-
unambiguous and clear in its intent, it is
apparent that the Testatrix intended the
estate of the children to last only for their
life.

If there could be any doubt, the fifth
provision of the Will transfers the shares
granted to the children to Don Lewis Ryan
upon the death of the survivor of the two
children. Can a preference be construed so
strongly that all other provisions that are
clear oﬁ their face, that may conflict there-
with, become inconsistant and thereby void
under the doctrine of repugnance? The clear
mandate of Section 74~2-9, Utah Code Ann-
otated 1953, leaves little doubt that such is
not to be the case.

"The words of a Will are to receive an
interpretation which will give to every ex-

presgion some effect, rather than one which
will render of the expressions inoperative."
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-16-

The Trial Court has elected to ignore
the clear language and intent of the third,
fourth, fifth, sixth, and seventh provisions
of said Will in favor of aforesaid preference
in spite of the inconsistency created thereby
and in spite of the legislative mandate set
forth above.

What is the effect of language in a Will
that clearly indicates that Testatrix
was covering the issue of the lapse, i.e.,
", . . in the event my son, Orvis W. Call shall
die before I die, or before my daughter . . 2"
The Testatrix found no difficulty in expressing
very clearly the time of the gift over from
one child to the survivor, i.e., in the event
one dies before her or the survivor. It seems
rather peculiar that the trial court could
find the Testatrix so inconsistant as has
occurred by interpreting the fifth and sixth

provisions of said Will as designed only to
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~17-
prevent a lapse. That the Testatrix intended
that Don Lewis Ryan take only in the event
both children pre-deceased her she could have
so provided as she did in the gifts set
forth in the third and fourth provisions of
the Will.

In addition there is positive evidence
that the Testatrix intended to prevent a lapse
of the remainder interest granted Don Lewis Ryan,

"The usual method of indicating an
intention that a gift should not lapse is by
an express substitution of another beneficiary
in case of the death of the original donee ... ®
57 Am Jur, Will 8 1428

The sixth provision of said Will specif
provides for the disposition in the event of
death of Don Lewis Ryan. It provides an alter-
native donee, Certainly where the testatrix
actually covered the issue of death of the

donee and provides for an alternative it

cannot be said she intended something contrary
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318

o the clear meaning of her expressions. The
estatrix has 2learly shown her Intent on the
ssue of lapse by specifically covering the
teath of all of the first three takers and
oroviding an alternative so as to prevent lapse
shouid one pre-decease her, There is nothing
inconsistant with the vested remainder in Don
Lewis Ryan which will become possessory as the
Will says "upon the death" of the first takers,

ARGUMENT FIVE

THE TRIAL COURT'S INTERPRETATION IS IN-
CONSISTENT WITH THE PLATN LANGUAGE OF THE WILL.

Section TL=-2-3, Utah Code Annotated 1953
clearly estsblishes thne guide lines in inter-
preting Wills 1n Utalh.

"In interpreting a will sunject to the
laws of this State, the rules prescribed in
this chapter are to be cobserved unless an
intention %o the contrary clearly appears."

There is no clear intention shown that

is conirary to the interpretation required

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-19-

under the chapters on interpretation of Wills
in Code (74=~-2-1 thru 35). A construction
under the 'rules prescribed! requires that all
provisions be construed as a consistant whole
if possible. The interpretation set forth in
this brief does exactly that without anmy
strained interpretation and by using the regular
meaning of the provisions provided in the Will.

The Trial Court erred in admitting Deeds
as evidence that were executed several years
after the drawing of the Will, since the only
issue before the court was the intention of

the Testatrix.
CONCLUSION

It is respectfully submitted that the
will contemplates life estates for the lives
of the children of Testatrix with a remainder

in Don Lewis Ryan that vested upon the death
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«20-
of Testatrix. A fair interpretation of the
provisions in the will, in accordance with
their regular meaning under the circumstances,
supports such a ruling.

The trial court has construed the preference
afforded direct deseendants to the point that
most of the will is inopperative because of the
conflicts created thereby. Clear grants are
disregarded in favor of implications arising
from strained interpretations of other parts
of the will. This strained interpretation is
used to create the doubt upon which the doctrine
of preference is then applied.

It is respectfully submitted that the
Trial Court erred in interpreting said will
to grant fee sgimple estates to Orvis Call
and Bessie Call Nielson.

Respectfully submitted,
HATCH & CHIDESTER

Attorneys for Appellant
Heber, Utah
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