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IN THE SUPREME COURT

OF THE STATE OF UTAH

FLOYD WEBSTER, )
plaintiff-Respondent, )

vs. ) Appeal No. 19339
MARY [EHMER AND CHARLES LEHMER, )

Defendant-Appellants. )

OPENING BRIEF OF APPELLANTS

LISTING OF ALL PARTIES TO THE APPEAL
The parties to this appeal are:

Mary Lehmer, 570 Deer Valley Road, Park City,
Utah, 84060

Floyd Webster, 95 North 3rd West, Heber City,
Utah, 84032

Charles Lehmer died during the course of this litiga-
tion and Mary Lehmer, John Lehmer, and Susi Lehmer Kontgis, the
iawful heirs of the decedent, succeeded to all of his rights,
title and interest.

NATURE OF THE CASE

Plaintiff/Respondent Floyd Webster ("Webster") seeks
©23C13215n of a contract for the sale of his interest in a

7ouse and land in Park City, Utah and Defendants/Appellants



Mary and Charles Lehmer ("Lehmers"), in a countercisip

for specific performance of the contract.

DISPOSITION OF THE CASE IN LOWER COURT
Webster commenced this action in the District

Joury
for Summit County, Utah on July 14, 1981 seeking rescissisg f
the sale of any interest he had in the house and land in Park
City, Utah, The comp. nt alleged, in seven causes of action,
vagueness and ambigul - of the agreement, insufficient oo
sideration, violation of the statute of frauds, no meeting o
the minds, misrepresentation, breach of fiduciary duty, ani
breach of the contract. (R.l).L/ Lehmers answered the com-
plaint and counterclaimed, seeking specific performance of the
agreement. (R.7) After discovery and before trial, Webster
filed an amended complaint asserting additional grounds for
rescission of the contract, including mutual and unilateria
mistake of fact, undue influence and breach of trust and con-
fidence 1in the formation and execution of the agreement,
(R.175, 179, 199).

At the conclusion of the trial to the court, conducte

on January 18th through 20, 1983, the court announced It

ruling in favor of Webster. (T.414-419). The district court

1/

—/  References are to the Trial Transcript ("T"), the designated recor
from the District Court file ("R").



ontvred judgment (R.367-369) and made its initial findings of
tsr and conclusions of law on April 18, 1983 (R.360-366) and
wide amended findings of fact and conclusions of law on June
13, 1983. {R.491-499) . On June 15, 1983 the Court also
denied Lehmers' motion to amend the findings of fact and
~onciusions of law or, alternatively, to grant a new trial.
(R.489-490) .

The amended findings of fact and conclusions of law
and order denylng Lehmers' motions were filed on June 29,
1983. (R.493). The district court's judgment granted
Webster's requested relief of rescission of the real estate

agreement.

RELIEF SOUGHT ON APPEAL

Lehmers seek reversal of the district court's
order of rescission dated April 18, 1983 of the real estate
contract by reason of prejudicial errors of law. This Court
should remit the case to the district court with directions to
enter an order of specific performance of the real estate
contract in favor of Lehmers or, alternatively, order a new
frial on Lehmers' entitlement to specific performance, all in

atcordance with the opinion of this Court.

ISSUES PRESENTED ON APPEAL
1. Did the district court err in denying Lehmers'

motlon in limine and in receiving at trial testimony regarding



the fair market value of the undivided tee simple interes;- .
the subject property, when Webster only owned ang suld
Lehmers squatter's rights 1in the building 1mMprovemet s
premises?

2. Did the district court err 1in concluding iy
Webster had proven either a legally adequate mutual or upl;.
teral mistake of fact sufficient to permit rescission of tg
agreement?

3. Did Webster fail to prove and did the district
court err in ruling that Webster lacked mental capacity an
was incapable of understanding the agreement?

4. Did the district court err in concluding that
there existed a confidential relationship between the Lehmers
and Webster such that a duty is due Webster by Lehmers in the
real estate transaction?

5. Did the district court err in concluding that the
confidential relationship existed between the Lehmers an
Webster such that Webster was subject to the undue influence
of the Lehmers?

6. Did the district court err in refusing to gran
Lehmers' claim for specific performance of the agreement?

STATEMENT OF THE FACTS

1. The Parties and The Squatter's Rights.

rele

appellants Mary and Charles Lehmer at all

times lived on what had been known as Heber Avenue, and what



s now known as Deer valley Road, 1in Park City, Utah.
v 138-139, 222; Lehmer 5/4/82 depo. p. 7.2/ Mary Lehmer is
. retired lawyer who practiced many years primarily in the
area of family law with some experience in real estate matters.
(7.222; Lehmer 5/4/82 depo. pp. 25-26). Mr. Webster is a
retired miner and mechanic who has lived, with some interrup-
tions, for approximately forty years in a house on a piece of
property located on Deer Valley Road in Ppark City, Utah,
[1.95-96, 103; Webster 1/7/83 depo. pp. 7-9). Webster,
together with his late wife, on May 3, 1948, acquired a
possessory right and interest in a four room frame dwelling
house in Park City, Summit County, Utah by Quit Claim Deed
(the "sguatter's rights). (T.95; Ex. lO.).}-—/ In 1948 and
continulng thereafter, the underlying fee simple interest
and ownership of the subject property were held in independent
ownership. (T.55). The title to the real property on which
Lehmers and Webster lived in park City was originally owned by
United Park City Mining Company and in 1971 was sold to Royal

Street Land Company. (T.55).

4 The depositions of Floyd Webster of May 4, 1982 and January
/. 1983, as well as the May 4, 1982 deposition of Mary Lehmer
were all, upon motion, published before and used by the trial
“0urt  as  evidence wunder Rule 32(a), Utah Rules of Civil
Procedure. (T. 238, 419; R. 301).

2 All exhibit references are to the trial exhibits which,
whether offered by Webster or Lehmers, were numbered con-
secutively. (R.313, 314).



Webster, in the course of his employment fqp rthe
mining company and subsequent to his retirement fronm that
position, worked as a mechanic on sophisticated mining mach;.
nery, on equipment owned by Park City and on machinery apg
vehicles for various other individuals. (T.  104-105,
136-137). In conjunction with this mechanical wOrk, Webster
used and understood technical manuals and printed materials
concerning the machinery and vehicles on which he workeq,
(T.137; Webster 1/7/83 depo. pp. 57-58).

2. The Relationship Between Webster and Lehmers.

Webster and Lehmers were neighbors in Park City fron
1972 to 1980 and on occasion would see each other when passing
in the neighborhood, (T.138-142; Webster 1/7/83 depo. pp.
107-108). Lehmers and Webster and his wife, who died in 1975,
did not socialize together and except for one occasion, wer
not guests in the others home. (T.112, 139-140; Webster 1/7/
depo. p. 108). Although Webster trusted the Lehmers, he i3
not under the influence of or dominated by the Lehmers during
October through December, 1980 or at any other time.
(T.168-169). Webster had never relied upon the Lehmers for
business advice or the conduct of his day to day affairs an
Webster was capable of making his own independent decisinf
regarding business matters and entering into contrachi

(T.169-170; Webster 1/7/83 depo. pp. 106-108).



During the course of their acquaintance, Webster had
4one nccasional odd jobs for Lehmers, such as helping with
minor repairs on their house and automobiles, for which
Lehmers gave him some small compensation, (T.110-111,
252-253; Webster 1/7/83 depo. pp. 17-20).

3, Formation of the Contract.

on October 7, 1980, the Lehmers happened to see
Webster in the neighborhood and invited him to come into their
home to discuss Webster's "squatter's rights" on the subject
property on Deer Valley Road. At the time, Webster was
unmarried, his wife having earlier died in 1975. The Lehmers
inquired of Webster if he would be interested in selling his
squatter's interest subject to his right to remain permanently
on the property for the balance of his life for $5,000.00.
(T, 101-102, 167-168). Without extended discussion, and with-
out any representations on the part of the Lehmers as to the
value, title or guality of the squatter's rights which Webster
owned, Webster accepted the offer to purchase subject to the
right of Webster to live on the property, personally, as long
as he desired. (T. 101-102, 169-170, 175; Webster 5/4/82
depo, p. 26).

Mary Lehmer wrote out in longhand a contract of sale
Of Webster's squatter's rights which, prior to signing, was

4/

read and understood by Webster and the Lehmers.=

—_—

4/
= T. 170-174; Webster 5/4/82 depo. pp. 23, 24, 30, 35; Lehmer

5/4/82 depo. pp. 37,39,42; Ex. 11.



In late October 1980, Webster decided t- nove -,
the subject property and live with his former neighbor, o,
Dudley, in Heber City, Utah. (T. 283-284). Webster adv i oy
Lehmers of that intention and by the end of November 1980,
Webster had voluntarily removed himself from the Subject
property. Because of that fact and in further considerar;y,
of the Lehmers agreeing to pay delinquent public utility sy
sanitary fees, as well as unpaid taxes and attorney's fees o
Webster's squatter's rights, the Lehmers and Webster entereg
into an amended agreement of sale on December 21, 1980 whereig
Webster agreed to surrender and release his tenancy of the
subject property which had been reserved 1in the originat
agreement, (T. 128-133; Ex. 12).

Under the terms of the real estate agreement, the
Lehmers were to arrange for a survey of the property and pre-
pare a quitclaim deed based on the survey. In mid Oc¢ ber
1980, Mrs. Lehmer retained an engineer to prepare and ce :ify
the required survey. The survey took several months to com
plete. (T. 180, 293-294).

On numerous occasions between October 7 and the end
of December 1980, Webster specifically and unequivocally
ratified and implemented the agreement of sale with Lehmers
by:

. requesting of and receiving from Lehmers

$100.00 cash toward the purchase price on



two occasions in October of 1980; (T. 125,

126, 179);

requesting of and receiving from Lehmer

$500.00 cash toward the purchase price in

November of 1980. (T. 126, 179, 183);

requesting of and receiving from Lehmers

200.00 cash toward the purchase price on

December 21, 1980. (T. 181, 183);

signed an affidavit on December 21, 1980,

prepared by the Lehmers to terminate what

was believed to be his deceased wife's joint

tenancy in the property., (T. 132-33, EX.

13);

gave Lehmers a key to the house located on

the subject property. (T. 187);

removed his personal possessions from the

house and moved in with Mary Dudley in Heber

City. (T. 187; Webster 5/4/82 depo. pp. 67-71).

In additional furtherance and implementation of the

agreement, the Lehmers obtained the survey on the property,
paid for the same and paid the public utilities and sanitary
fees, (T. 293-295, 298-299). Lehmers prepared a quitclaim
deed to wWebster's squatter's rights and, in January 1981, Mary
Lehmer spoke with Webster by telephone to arrange a date for

Linal closing, payment of the balance due under the contract



of sale and execution of the quitclaim deed. Webster Lal
Stalls

reaffirmed the contract and it was agreed that the fart
- opartie

would set a convenient date, after Mrs, Lehmer recovereg ¢,
an illness, for the final closing. (T. 293-294).

In early February 1981, Lehmers sent to Webster ir s
negotiable draft for $1,100.00 in further part payment oF tre
purchase price and thereupon attempted to arrange with Webstar
a date for closing on the property. Webster accepted

draft but did not negotiate it.—s-/

4, The Royal Street Land Company.

on October 7, 1980, the underlying fee interest iy
the subject property was owned by Royal Street Land Company, :
real estate development company and the Park City ski resot
operator. (T. 45-46, 55). Title to the fee simple interest
of the underlying ground on the squatter's rights of Webster
could have been reasonably ascertained by a review of
record title in the office of the county recorder for Sumi
County, in Coalville, Utah. (Webster 1/7/83 depo. pp. 94-97.

At the time of the execution of the October 7, 13
agreement between Webster and the Lehmers, Royal Street N

developed an “informal" and ad hoc policy of selling the

&/ T. 292-293, 299-300; Webster 5/4/82 depo. pp. 72-74:
82-84; Lehmer 5/4/82 depo. p. 35.

10 o



nderlying title to Deer Valley "squatters" for 50 cents a
syuare foot (T. 57). The policy was not only undeclared and
Jnpublished, it was not generally disseminated in the Park
city area. (T. 56-57). The testimony is absolutely clear
that the Lehmers were not aware of any informal or ad hoc
policy of Royal street between October and December 1980. (T.
268~269, 286-287).

To the contrary, Mary Lehmer had chatted with neigh-
bors in the Deer Valley area in casual conversation, and had
suggested that should Royal Street attempt to evict any of the
"squatters” from their land, all of the squatters and others
similarly situated should join together, retain an attorney
and fight Royal Street. (T. 236-241, 301).

On the other hand, Webster had been told by a neigh-
bor, Neil C(Clegy, prior to October 1980, that Royal Street
might have an informal policy in which the underlying fee
title could be acquired and that Webster should check with
Royal Street to determine whether that policy would apply to
his squatter's interest. (T. 324-331). Similar information
was given to Webster by Alma Pedersen, a co-worker for Park
City, long before October 1980. (Webster 1/7/83 depo. p. 66).
Webster made no attempt to take Clegg's advice or to otherwise

iscertain the underlying fee title. (T. 147-150).

11



5. Webster's Lack of Concern Regarding the Undetlyin,g

Fee Title t> his Squatter's Interest.

From the time that Webster first acquire;
squatter's 1interest in 1948, he knew he did not

Swipohe
underlying property. (Webster 1/7/83 depo p. 42). Yer, -
neither had any desire to nor did he attempt to ascertain 1y,
title of the underlying fee simple of the ground where pi
home was situated. He made no inquiry at any time on the ..
ject. (T. 147-150).

Although Webster claimed, only after amending ;s
complaint, that as of October 7, 1980, he believed tzx
underlying fee of his squatter's property was owned by tr
by the U. S. Bureau of Land Management (BLM), the undispur:

and pivotal fact 1s that it did not make any difference ¢

Webster who was the owner of the underlying fee as of nctorer

7, 1980 -- he would have still, at that time, sold his pr»-

perty to the Lehmers for $5,000.00. (Webster 1/7/83 depo. [

72). Webster stated on the witness stand:
"Q Now, with regard to whether the ground surround-
ing your property was owned by the BLM or by
Royal Street, it didn't make any difference to
you, did it, at the time you sold the property
to Mrs. Lehmer?

A No, it didn't.



o] In other words, whether the BLM owned it or whether
Royal Street owned it, you would have sold it
ro Mrs, Lehmer for $5,000; isn’'t that right?

; yes."

(T. 147-148).

Oon redirect examination by his own counsel, Webster
again reaffirmed his testimony that regardless of the under-
lying ownership of the property in Royal Street or in the BLM,
he would have still sold his squatter's rights to the property
for $5,000.00. (T. 195). Webster stated that in October 1980
he believed $5,000.00 was a fair value to pay for his
squatter's rights. (T. 179).

The Lehmers did not cause Webster to believe that his
home was situated on BLM ground, (T. 155). Lehmers made no
representations or statements to Webster, directly or
indirectly, with regard to the title of the underlying fee to
Webster's surface interest. (T. 101-102, 169-170, 17S).
Webster never advised the Lehmers that he thought his home was
on BLM ground. (T, 163, 169-170).

6. The Mental Capacity of Webster.

The record at trial is clear that Webster was a man
of at least reasonable if not above average intelligence, that
he knew and understood the consequences of his agreement to
sell the squatter's rights to the Lehmers, that he intended to

sell those rights on October 7, 1980, that he believed at that

13



time $5,000.00 to be a fair price for his squatter's intg, .,
and that he was not under any disability as of tpa qy;
(T. 143-144, 171-172, 179, 184),

Yet, Webster claimed at trial that he was a drunk, 4
alcoholic, and that he was depressed because of the death ¢f
his wife. His wife had died more than five years hefore the
date of the conveyance. While he did drink wine, he was ot
under the influence of alcohol at the time of the agreement,
he had never required medical help for any drinking probles,
and he was in full control of his faculties and actions ir
October, November and December of 1980. (T. 142-144; Webster
1/7/83 depo. p. 24). Indeed, Webster made a conscious deci-
sion to move from the subject premises to Heber City in orde
to begin living with the former neighbor of he and his wife,
Mary Dudley. (T. 181, 283-284). While Webster's driver's
license had been revoked in 1979 for driving under tre
influence, Webster had never thereafter attempted to reappl
or obtain another license. (Webster 1/7/83 depo. p. 24).

The Lehmers were not aware of any claimed alcoholi
problem of Webster; they only knew that he took a social dritt
as did others in the community. (Webster 1/7/83 depo. i
26-27).

There is no testimony that in October 1980 Websts
was incapable of handling or administering his affairs

. - : r
comprehending the reasonable consequences of his conduct, ¢



of being unable to comprehend the value of his squatter's
righrs. Webster had Dbeen accustomed to entering into
contracts ftor the sale of automobiles, appliances and other
chattels, he readily understood complex mechanical manuals and
he read the daily newspaper, (T. 136-138). At the trial, he
did have a stutter and a halting gate in his speech. (T. 135).
when asked by his counsel to read from the written contract of
october 7, 1970, Webster read the words out loud to the court,
tripping over some vowels and larger words as he went.
However, he gave a reasonable clear definition of the terms
and comprehension of the condition of sale. (T. 170-172).

7. Belief of the Parties as to Ownership and vValue of

the Squatter's Rights.

In October 1980, Webster and the Lehmers were of the
understanding that the squatter's rights of Webster were held
by him and his late wife as joint tenants, (T. 178-179,
225-226, 233). In fact, that was the view of Webster at the
time when the complaint was filed in July 1981. 1In an amended
complaint, Webster claimed the property was held between him-
self and his wife as tenants in common and that his daughters
were, therefore, entitled to an interest in the property
because his wife had died intestate. (R. 181). At trial, the
Lehmers acknowledged that if Webster was not the surviving
loint tenant, he could only be ordered by specific performance

to ¢nnvey the interest which he agreed to "quitclaim" to the
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Lehmers, namely, an undivided 1/2 interest as a tenan .
el

mon plus an undivided 1/3 of his deceased wife's 1.7 interey

(T. 304).
There were no representatlons, statements, or op1-
nions expressed, made, or uttered, directly or indirectly .
PoJy

the Lehmers to Webster on or about October 7, 1980, iy,

regard to the value of Webster's squatter's interest ip s
property. (T. 101-102, 169-170, 175; Webster 5/4/82 depo, b
26). At the date of the transaction, the Lehmers believed s

3

the fair market value of Webster's squatter's rights was .t
more than $5,000.00. (T, 255-256). Webster was in agreement,
(T. 179).

8. Testimony on the Fair Market Value on the Undivided

Fee Simple Estate.

The only testimony offered at trial as to the fau
market value of the sqgu cter's r:ijhts sold by Webster to th
Lehmers on October 7, )80, as amended on December 20, 1980,
was that of the Lehmers, viz., "between $1500.00 to $5,000.00.
(T. 348, 355-360). That estimated value was submitted by J.
Brown, a certified appraiser. (T. 340). Brown testified that
squatter's rights, per se, could not be evaluated as if the
property were owned in fee simple, for the latter carried wif
it the total bundle of rights in perpetuity, while squatter’”
rights were limited tc the economic utility and life o0

house and the use of the surface in connection with the hous

16 s



arawn testified that the highest and best use of the
s,.after’s rights was not for condominium or high density, new
;esinentilal use, as the owner was not entitled to legally
place rhe property to such use., (T, 353-354, 36l).

Hy a motion 1n limine, the Lehmers requested that the
srstrich court exclude any evidence and expert testimony as to
tne ralr market value of Webster's squatter's rights (R,
271-272) on rthe theory that such testimony was irrelevant to
rhe lssues before the court. The district court denied the
aotion 1n limine and over the continuing objection of the
lehmers, permitted the testimony of a real estate salesman, L.
pra, as to the fair market value of the entire undivided fee
simple as of October 1980. (T. 65, 68, 77-78). Pia testified
that as of that date, the highest and best use of the Webster
squarter's rights was for condominium development and that the
squatter's rights would have sold on the market for between
$240,000.00 and $400,000.00 (T. 69, 83).

Pia had no comparable sales of any squatter's rights
having been sold for a per acre or per square foot price that
would begin to approach such values. Indeed, Pia was not
aware of a sale or even an offer to sell any squatter's rights
at all, (T. 91}). The district court did not explain the
“afionale of its ruling admitting testimony of the fair market
‘alue ot the undivided fee simple to prove the value of

Websrar's squatter's rights. (T. 68-69).
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9. Attempted Rescission by Webster.

After Webster had signed the contract, had reqiecea.
part performance by Lehmers of the purchase price, ang Aor

his occupancy of the house in November 1980, Webster Fad .
conversation with a friend and businessman, John Friteh,

00

told Webster that he probably had sold his squatter's interss:
to the Lehmers for an inadequate sum, (T, 210-217). Follny-
ing such meeting, Webster engaged in further actions of Dart
performance of the contract and requested further performance
on the part of the Lehmers without attempting to avoid o
disavow 1in the least the agreement of October 7, 1980,
(T. 187-189).

In February of 1981, Webster notified Lehmers th:
he intended to rescind the original and modified agreeme:
because he believed he had not received enough money for i,
(T. 300-302; Ex. 23, Ex. 24). Lehmers rejected Webstar':
attempt at rescission and in early February of 1981 advis:
Webster that they were prepared to tender to Webster the fu.
amount due under the terms of the agreement. (T. 299
Lehmers remain prepared to tender full payment and compler
the contract. (T, 303).

10. The District Court's Amended Findings of Fact and

Conclusions of Law:

The following 1is a summary of the findings ’
conclusions entered by 1e district court and which weré e

supported by competent evidence and are contrary to the Lav.
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FINDINGS OF FACT

(1) Finding of Fact 2, Webster trusted the

Lenmers «nd placed confidence in them to the extent that he

jell that that confidence would not be abused. (R. 494),

i

(2) Finding of Fact 3. After the death of his

wife in 1975, Webster, through the time of the transaction,
vecame despondent and depressed to the extent that his affairs
suftered and he had a severe drinking problem. (R. 494).

(3) Finding of Fact 5. Webster has an obvious

lack of mental capacity or training to independently under-
stand the effect of the subject transaction (R. 495).

(4) Finding of Fact 8. Webster believed on

Ocrtober 7, 1980 and continued to believe through February 18,
1981 that the subject property was owned by BLM; yet, signifi-
cantly, no discussion regarding fee ownership ensued during
the contract negotiations. (R. 496).

(5) Finding of Fact 9, The property had a

potential" fair market value at the time of the transaction
Lo Webster of $240,000,00 to $400,000.00, which he contracted
away for $5,000.00. (R, 496).

(6) Finding of Fact 10. Webster would not have

szl the subject property for the $5,000.00 sum had he known it
%3S not on BLM land. The mining company (Royal Street) would

fiove sold him fee title for 50 cents a square foot. (R. 496).
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B. CONCLUSIONS OF LAW

(1) Conclusion of Law 1. There existed Jros

NSlj‘

disparate sophistication regarding financial and real €St3te

matters to the extent that the subject transaction was

considered by the court to be at arm's length. (R. 497,

(2) Conclusion of Law 2. Webster was not gujr,

of negligence in not being aware of fee oOwnership nor was s
unawareness the result of an inexcusaole lack of due car,
(R. 497).

(3) Conclusion of Law 4. There existed a uni-

lateral mistake of fact on the part of Webster regarding own
ership of the property sufticient to warrant rescission. The
unilateral mistake of fact specifically related to a material
feature of the contract, i.e. the purchase price and unde
such circumstances Webster did not act negligently. (R. 498

(4) conclusion of Law 5. There existed a con-

fidential relationship between Webster and the Lehmers base
upon trust and friendship developed over a period of years
which was abused and this constituted grounds for rescission
The subject transaction was the result of undue influenc
exercised by Lehmers over Webster., (R. 498)

(5) Conclusion of Law 6. There existed 3

mutual mistake of fact regardin he parties' bhelief

respect to title of the subject property being held in joiaf
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renancy rather than tenancy in common. Such mutual mistake of

tact constlitutes a basis for rescission, (R. 498-99)

ARGUMENT
POINT I
THE DISTRICT COURT PREJUDICIALLY ERRED
IN DENYING THE LEHMER MOTION IN LIMINE
AND IN ADMITTING EXPERT TESTIMONY ON THE
FAIR MARKET VALUE OF THE UNDIVIDED FEE
SIMPLE ESTATE.

Prior to commencement of trial, Lehmers filed a
motion in limine to exclude from evidence testimony relating
to the value of the sqguatter's right sold by Webster. The
bases of the motion were that the executed contract specified
the purchase price, that Webster sought only rescission
because of mistake and did not claim that Lehmers had fraudu-
lently misrepresented the value of the property, that the
$5,000.00 purchase price was, in law, adeguate consideration,
and that the guestion of the value of the sgquatter's rights
was, therefore, legally irrelevant. (R. 271-272). The motion
was denied without prejudice to renew the same at the time of
trial, (R. 301).

Wwhile it was error for the district court to deny the

motion in limine, the most conspicuous error occurred when the
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trial unfolded and Webster attempted to introduce evidep,. .

to the fair market value of the undivided fee simple egi,,

e

show the value of his "squatter's rights". (T. 655,

ar

objection was made by Lehmers to this proposed testimony

the ground that even if the court were going to consider as an

issue the value of a squatter's right, the fair market yal,

of the total undivided fee had nothing to do, whatsoever, Witk
the evaluation of a squatter's right, that there was no fou-
dation for such testimony, and that sales of fee sinple
interests in property could not, as a matter of law, be gti-
lized as comparative data to determine the value of ;
squatter's right.g/

The district court denied the objection without els

boration and proceeded to receive all of Webster's allege!

expert testimony on (1) the highest and best use of the

&/ It was acknowledged by the parties that a squatter's right

entitled the claimant to only the possessory use of the frame
house and appurtenant lands for so long as the house had eco-
nomic, functional utility. The quitclaim deed, by which
Webster and his wife acquired their squatter's interest on May
3, 1948, described the interest to be:

"the following described house located in Park City, Summit
County, State of Utah, to-wit:

That certain Four Room frame dwelling house, being
the tenth house on the South Side of U.P.R.R. Track
and Heber Avenue or Deer Valley, in Park City,
Summit County, State of Utah."

The wooden structure was at least 60 to 70 years old.
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;quatter’s rights being high density condominium development,
;2) sales of the undivided fee simple interest of other pro-
perties in the Deer Valley area at prices upwards of
$400,000.00 and (3) the fair market value of the undivided fee
simple estate, upon which Webster's squatter's rights were
located, being between $240,000.00 - $400,000.00. (T. 68-75,
39-91).

|. The District Court Prejudicially Erred in Denying

tne Motion 1n Limine.

This was not a case in which the fair market value of
Webster's squatter rights was in direct controversy. Webster
d1d not establish or claim fraud, misrepresentation of or
mistake as to the fair value of the squatter's rights. This
was a straight-forward transaction for the purchase of the
squatter's rights which Lehmers claimed was an arms length
transaction. Under the ruling case law of this Court in
Dalton v, Jerico, 642 P.2d 748 (Utah 1982), market value of
the property is an irrelevant issue in determining the availa-
bility of the equitable remedy of rescission. Stated this
Court:

“{Ijt is not for a court to rewrite a contract

improvidently entered into at arm's length or

to change a bargain indirectly on the basis of

supposed equitable principles."

642 P.2d at 750.

Se¢ also, Park valley Corp. v. Bagley, 635 P.2d 65 (Utah

1981)
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It is true that Webster claimed that as of Octape. -

1980, a "confidential relationship"” existed between himse,.

and Mary Lehmer. While the nature of that confidentis] rels.

tionship remained an undefined enigma throughout the trial, :.
argument could have been made that testimony on the value sf
the squatter's rights should be received on the limited issye
of the damages that were sustained as a result of any abuse by
Lehmers of the alleged relationship. But no such proffer wa
made, and the value testimony was admitted by the trial cour

on all issues in the case. Such admission was patent error,

2. The Trial Court Erred Prejudicially in Receiving Value

Testimony on the Fee Simple Interest.

Even if it were argued that the opinion testimony o
the value of the squatter's rights was admissible for 3
limited purpose, that in no way would condone what the dis-
trict court permitted to *3ike place at trial, namely, that in
proving the value of the s,uatter's rights, testimony could be
admitted as to the fair market value of the undivided fee
simple estate. That fee simple estate was not sold by Webster
to Lehmers and was not in any way before the court.

Yet the trial judge permitted testimony on highest
and best use and the fair market value of the squatfer’

rights tc “e measured as though those rights were the equ®

lent of the fee simple interest. The law will not permit
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Lroperty 1lnterest to be evaluated based upon a hypothetical
und quantitatively larger interest than existed at the date of

e transaction. State of Utah v. Tedesco, 4 U.2d 248, 291

p.2d 1028 (1956); State of Utah v. Peak, 1 U.2d 263, 265 p.2d

530 (1953); State v, Evans, 634 P.2d 845 (wash., 1981). In

Tedesco, 2 landowner in eminent domain claimed his wunsub~
givided property had a highest and best use for residential
subdivision as of the date of wvaluation, and thereupon
attempted to introduce expert testimony as to the fair market
value of the property as subdivided land. This Court squarely
rejected such attempt, stating that:

It [the unsubdivided parcel] must go, to the
condemnor for its fair market value as is,
irrespective of any claimed value based on an
aggregate of values of individual lots in a
subdivision which one hopes to sell at a
tuture time to individuals rather than to an
individual. The test 1is not what the lots
w11l bring when and if 62 willing buyers come
along, but what the tract, as a unit, and as
is, platted or not, and in whatever state of
completion, will bring from a willing buyer of
the whole tract." (Emphasis added)

291 P.2d at 1029-1030.

The squatter's rights were to be evaluated in the
condition it was in at the time in gquestion and not as though
the squatter's rights had somehow blossomed into an undivided

T22 simple interest. State Road Comm. v. Valentine, 10 U.2d
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132, 349 P.2d 321 (1960); U. S. v, 3.544 Acres of jang. .

F.2d 596 (3d Cir. 1944).

The law 1is firmly settled in this state that

t
determining the value of property interest, a higher apg aif
ferent use of the interest may be considered if syep

wers

within the realm of probability. State Road Comm. v. Willisps

22 U.2d 301, 452 P.2d 548 (1969); State Road Comm. v, Jicops,

16 U.2d 167, 397 P.2d 463 (1964). Thus Webster might have
been able to show that the squatter's rights could have bee
placed to a higher and more valuable use than as a 60-70 yex

old deteriorated bungalow house, if the higher use were reas.

7/

nably probable .~ But the fatal flaw in the Webster testimony

and in the district court's ruling receiving that evidence is
that Webster's expert, Pila, appraised the undivided fee simple
interest of the underlying property as though it had already
been merged, as an accomplished fact, with the squatter's

rights as of the date of the transaction, October 7, 1980.

7/ Webster failed to show at trial that as of October 1980,
he could or would have purchased the undivided fee interest
underlying his squatter rights from Royal Street for something
in the neighborhood of 507 per square foot. If such testimony
had been presented, it would have been speculative and conjec-
tural, Tanner v. Provo Bench Canal and Irrigation Co. 40 Utah
126, 121 pPac. 584 (1911), for the ad hoc policy of Royal Street
did not and could not rise to a le_;aﬁy-, justiciable interest.
United States v. Petty, 327 U.s. 372, 380 n. 9 (1945) .
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ro put it in a slightly different manner, Webster
sever nffered and the district court never received any testi-
acny from webster as to the market value of the squatter's
rights, even considering the probable highest and best use of
those rights. Rather, what the district court erroneously
permitted was the squatter's rights to be appraised as though

it were the undivided fee simple interest. Had Webster owned

the undivided fee instead of merely squatter's rights on

October 7, 1980, his testimony on property value would have

been no different than what he presented at trial.

The fallacy of the district court's ruling was sub-
stantially prejudicial and cannot be permitted to stand.

State v. Tedesco, supra at 1030.

3. The Attempt of the District Court to Cure its Error

Failed.

It is not as though the district court was unaware

that 1t was in troubled waters under its unprecedented ruling
allowing Webster's value testimony on the fee simple estate.
{ndeed, the court tried to avoid the palpable error by signing
a finding of fact that "the property [vis-a-vis the squatter's
rights] had a potential fair market value * * * of $240,000.00
Lo 5400,000.00". Finding of Fact No. 9. The trouble with
this tactic is that "potential® market value of the squatter's

rights is not the test under which Webster may prevail
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assuming, arguendo, that a confic :ial relationship Detuyegn
Lehmers and Webster were otherwise established. "Potent g
market value is, by definition, inherently speculative, ¢4
jectural, and involves mere possibilities. Rather, jf i,
evidence had established a confidential relationship, y,
legally relevant test 1is the fair market value of the
squatter's rights as of the date of the transaction. state.,

]

Tedesco, supra.

4, The Only Admissible Value Testimony was that of Lehmers.

All of the Webster testimony on value, including the
purported comparable sales, related only to the market valw
of the fee simple estate and the property underlying Webster's {
squatter's rights. The only competent evidence on the market
value of the squatter's rights as of October 1980 came fron
the expert witness, Brown, for Lehmers,. Based on several
approaches, Brown concluded that the fair market value of the
squatter's rights was between $1,500.00 and $5,000.00. (T
348, 355-360). Brown stated that the prospects of a willing
buyer of the squatter's rights being able to obtain a mor
substantial interest in the underlying property through the
possible purchase from Royal Street was too remote and uncer
tain to be given credence. (T. 352-353).

Thus, even if Webster had established a confidentt

relationship between Lehmers and himself, the only competent

28 a



svidence establishes that the contract price of $5,000.00 was

cavr and ar market.

POINT II
THE DISTRICT COURT PREJUDICIALLY ERRED IN
CONCLUDING THAT A UNILATERAL MISTAKE OF
FACT ON THE PART OF WEBSTER WAS PROVEN
AND THAT RESCISSION WAS JUSTIFIED.

1. Under the Controlling Case Law, Webster Failed Absolutely

to Exercise Ordinary Diligence to Discover the Truth of

the Claimed Mistaken Fact.,

Webster's claim that he entered into the contract of
sale with Lehmer under a unilateral mistake of fact was not
only flawed, but it was very late in coming. He contended
that, at the time of the transaction, it was his understanding
that the fee simple estate underlying his squatter's rights
was owned by the Bureau of Land Management and that had he
known Royal Street owned it rather than the BLM, he would not
have sold to Lehmers his sqguatter's rights at the agreed upon
price. It is noteworthy that such claim of unilateral mistake
by Webster was never made until the eve of trial.

Notwithstanding the belated argument, the district
court, under Conclusion of Law No. 4, determined that a unila-
teral mistake of fact was made by Webster which warranted
rescission. That conclusion is manifest legal error and must

De set aside.

29



In Ashworth v, Charlesworth, 231 P.2d 724 (tah 1ge

this Court stated that not only must a claim for LesSCissg
based on unilateral mistake be proven by clear and Conving,.
evidence, but the:

"mistake must have occurred notwithstanding

the exercise of ordinary diligence by the

party making the mistake."

231 p.2d at 727.

The evidence 1in tnis case places beyond any tisput
the cardinal fact that Webster never exercised any deligencs,
whatsoever, during more than 33 years of holding his
squatter's rights, to determine the nature of the underlying
fee simple interest. He never consulted a title firm or legai
counsel, he did not consult the county recorder or coun;
assessor, and he never made any attempt to speak with an
officials of the BLM or United Park City Mining Compary iu
its successor, Royal Street}. (T, 120, 133, 147-149, 161-163.
He blithely assumed from a social converation in the neiw
borhood that because a certain individual maintained 3 Jara¥
on BLM land several hundred yards to the west, his Squa::er‘:
home was on BLM land. (T. 118). Such conduct, or the i
thereof, by Webster, hardly constitutes the "exercise of ordt
nary diligence" as required by this Court's opinion
Ashworth,

In point of fact, Webster's conduct was negliger: N

reflected a substantial lack of diligence in discovering Uf
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ririe 1nformation that was readily available to him. Webster
~3rnot  charge the consequences of his negligence to the
‘ehmers in claiming unilateral mistake of fact, Mikkelson v.
guail valley Realty, 641 P.2d 124 (Utah 1982); Jardine v.
gggﬁﬁLiﬁlﬁﬂJEEﬁfigﬂ’ 423 P.2d 659 (Utah 1967).

The district court prejudicially erred in finding
rhar the unilateral mistake of fact as to the title of the
underlying fee could, under the extant circumstances, warrant
rescission of the contract.,

2. There was a Failure by Webster to Show Any Reliance

on this Claimed Mlistake of Fact.

There 1is an equally difficult, if not more serious
hurdle facing Webster and the district court's ruling on the
alleged mistake of fact, Webster testified four times on
depesition and at trial without equivocation, that as of the

date of the transaction it would not have made any difference

to him whether his squatter's rights were situated on BLM land
(as he thought) or whether he was on Royal Street property --

he would still have sold his squatter's rights to the Lehmers

at that time for 5$5,000.00. (T. 147-148; Webster, 1/7/83 depo.

pp. 72, 95, 97-99). For example, in Webster's deposition of

Jfanuary 7, 1983, pp. 98-99, Webster stated:

"Q. Mr., Webster, why didn't you check out owner-
ship of your property over in Coalville at the
county recorder's office before October 7th,
19802

A, wWhy?
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Q. Y 3, sir, wh iidn't you?
A. I guess I dian't care.
Q. Yyou didn't care whether it was on BLM land or

not? You didn't want to crneck to really see if
that was the truth, did you?

A, Yeah, I _didn't care.
And at trial, wWebster again repeated his lack of any Cuticers
as of October 1980, with regard to whetrer the fee simg,
underlying his squatter's rights was owned by the BLM o ¥
anyone else. (T, 146-148}.

Thus, 1f the ownership of the underlying fee was o
no consequence to Webster in his sale of his squatter's rign:
to Lehmers and if he would, as testified, have nonetheles
sold the squatter's rights to Lehmers for the stated priw
even if he had known that the fee was owned by Royal Stree,
the obvious query 1is how was this man prejudiced ot
claimed mistake f fact? The answer is equally obviou tm
Webster was not prejudiced and has no standing to ask a cor
of equity for rescission. The district court substantii.
erred in ignoring the absence of any reliance by Webster?
his claimed mistaken fact.

Webster failed to show by clear and convincing e
dence the required basis for unilateral mistake, Hatch ©
Bastian, 567 P. 2d 1100 (Utah 1977). The trial court pré:”

cially erred,
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POINT III
THE DISTRICT COURT PREJUDICIALLY ERRED IN
CONCLUDING THAT A MUTUAL MISTAKE OF FACT WAS
SUFFICIENT TO PERMIT RESCISSION.

Under Conclusion of Law No. 6, the trial court erro-
neously determined that a mutual mistake of fact existed
regarding the parties belief that the squatter's rights of
Webster were held in joint tenancy between he and his wife
when in fact, the squatter's rights were held as tenants in
comman ., The reservoir of case law need not be exhausted to
ascertain the fundamental legal error in this conclusion,

To begin with, mutual mistake of fact is generally
not a basis for rescission, but for retormation, if possible,
of the contract. Through that remedy, the integrity of the
contract can be maintained (unless the mistake would have
caused both parties not to execute the agreement) and the
agreement reframed to express the true intent.

Secondly, the mistaken fact in Webster's title to his
squatter's rights was one that would have injured the Lehmers
only and not Webster. Webster made no warranties as to the
title to his squatter's rights, Lehmers demanded none, and the
Lehmers clearly bore the risk of the infirmities in the title

£n be conveyed by Webster. 13 Williston on Contracts §1566A

p. 355. Thus, Webster cannot be heard to complain about the

mutual mistake of fact because he suffered no prejudice. He
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merely was placed in a position of conveying less at

interest in his squatter's rights than he had agreed ., o

vey. Lehmers made no claim at trial that the considerar;,,
$5,000.00 should be diminished by reason of Webster's 4,
nishment of title. So far as Lehmers were concerned, Websto

agreed to convey whatever interest, if any, he owned 1 the

squatter's rights, Turtle Management Inc¢. v. *ig_gw_

ment, 645 P.2d 667 (Utah 1982). As stated Dy the Suprem

Court of Maine 1in Bibber v. Carville, 63 Atl. 303 (Hain

1905):

"Defects in title do not entitle the grantor
to a rescission of the conveyance. ([citation
omitted] We see no reason why the grantee, who
acted in good faith, is not entitled in good
conscience to retain the benefit of the con-
tract which he made. The grantor, who received
the full price he set upon the property, has
no equitable right to deprive him of it simply
because he was mistaken as to his title, and
is liable upon his covenants., While a court
of equity may decree the rescission of 1 con-
tract for a mistake which is unilateral, the
power should not be exercised against a party
whose conduct has in no way contributed to or
induced the mistake, and who will obtain no
unconsionable advantage thereby.”

63 Atl. at 304.

It was prejudicial error for the lower court to <
clude that the mutual mistake of fact as to Webster's tift
authorized him to rescind. That claim of mutual mistake was’
in e

mere additional pretext for Webster to use as a crutch

attempt to dishonor a binding agreement,
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POINT IV
WEBSTER FAILED TO PROVE A
LACK OF MENTAL CAPACITY.
The evidence in the record clearly reflects that

Webster was in full control of his mental faculties, that he
had capaclty to enter 1into the subject agreements; and that he
knew what he was doing with respect to entering into and per-
forming under the agreements. The district court's finding
that Webster had a lack of mental capacity or training to
independently understand the effect of the transaction is not
supported by the evidence and contradicts the applicable law
of contractual capacity.

1. The Legal Standard of Contractual Capacity.

The test for determining whether a person has mental

capacity to enter into a contract is well established in Utah,
In ordinary contracts the test is, Were

the mental faculties so deficient or impaired

that there was not sufficient power to compre~

hend the subject of the contract, 1its nature

and its probable consequences, and to act with

discretion in relation thereto, or with rela-

tion to the ordinary affairs of life.
Hatch v. Hatch, 4 Utah 218, 148 P. 433, 438 (1914). The same
test has been adopted for the determination of whether or not
a grantor has sufficient mental capacity to make a deed.
Anderson v, Thomas, 108 Utah 252, 159 P.2d 142, (1945);
Peterson v. carter, 579 P.2d 329 (Utah 1979). See also,

Jimenez v, O'Brien, 117 Utah 82, 213 P.2d 337, (1949). A
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finding of a lack of contractual ~ipacity must be by "claar
unequivocal and convincing evidence." Jimenez, supra,

Jimenez 1s particularly instructive in applying ity
law on contractual capacity to the facts in this case, 1y
plaintiff, Jimenez, while still in the hospital after ap ayta-
mobile accident, signed a form release and a hand-writre,
"supporting statement” for the insurance carrier of the ot
party in the auto accident in exchange for payment of .
hospital costs and $1,000.00. Three weeks later he signe
another release 1in exchange for payment of an addition
hospital bill.

In an action to rescind the releases, Jimenez testi-
fied that although he read the releases, he really did not
understand them, Id. at 341. Several of Jimenez's friends
testified that after the accident he had a "depressed an
changeable" personality and at other times he appeared to b
irrational. One of Jimenez's attending physicians testifie
that he was not able to "reason normally" while in the hospi-
tal. Id. at 342,

This Court said that the expert testimony was nol
dispositive and even if one assumed the accuracy of the testl
mony of Jimenez's friends:

[flatigue, nervousness, poor emotion contrel,

and lack of ability to concentrate are nrt

necessarily indicative of contractual inc:-

pacity although they may well affect a person's
judgment, ., . . (Tlhe things a person does
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and says at or about the time he enters into a
contract are the best indicia of his mental
capacity to make the same."

(d. at 343.

under Utah law, Webster is bound by the subject

agreement. He read the agreement, understood it and accepted

money pursuant to it,

[Clontracts between . ., . parties are binding

not because their mental ability nor their
judgment 1s equal, but because they both possess
that degree of mental power which the law
recognizes as a minimum for persons contracting,
viz, sufficient power to comprehend the subject
of a contract, 1ts nature and probable conse-
guences, and to act with discretion in relation
thereto, or with relation to the ordinary
affairs of life.

Id. at 343.

2. The Evidence Demonstrates Webster's Capacity to Contract.

When Webster entered into the contract, he had the capacity to
read and understand the agreement, (T.137, 138; Webster 1/7/83
depo. pp. 57-58). He had entered into written consumer con-
tracts in the past with a full understanding of what he was
doing. (Webster 5/4/82 depo. pp. 17~18). During his employ-
ment as a mechanic Webster had read, understood and used
various technical manuals and printed materials. (T.137;
Webster 1/7/83 depo. pp. 57-58).

Wwebster fully comprehended the subject agreement.
‘T. 135, 170-174; wWebster 5/4/82 depo. pp. 23-25, 30, 35).

The only limitation Webster demonstrated before the district
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court was some difficulty in reading aloud the ac ‘e

This is evidence only of Webster's admitted difficulry i
5

nouncing some words. (T. 135), Webster's ability tg VN
stand the agreement is demonstrated by his several visirsg
the Lehmers to obtain advances against the agreements, -
125-127, 179, 183). As in Jimenez, Webster's conduct under-
scored his understanding of the agreements.

At the time Webster entered into the agreement, he u:
physically and mentally healthy, he had not been drinking andts
was not under the influence of alcohol. (T. 142-144; Webster
1/7/83 depo. 23-24). In fact, in December of 1980, when fe
modified and ratified the original agreement, he was in a pa-
ticularly good frame of mind because he planned to move to Heber
City to be married. (Webster 1/7/83 depo. 104-105). Webster
did not produce any evidence from doctors, social workers i
others with the expertise to support his self-serving and afte
the fact claims that he suffered from diminished capacity becaus
of depression or consumption of alcohol. His own testimon
contradicts that claim,

The evidence "clearly preponderates against” the di&
trict court's finding by "clear and convincing" evidence, that
Webster lacked the mental capacity to enter into the subjec’

agreement. See, Matter of Estate of Hock, 655 P.2d Lill. !l

yant

N.1l (Utah 1982). The district court's finding of a

mental capacity plainly ignores well-established Utah la¥.
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POINT V
WEBSTER FAILED TO PROVE A CONFIDENTIAL
RELATIONSHIP OR UNDUE INFLUENCE.

Wwebster claimed he trusted the Lehmers, but there is
absolutely no evidence in the trial record to even suggest
that he was dominated by or under the influence of the Lehmers
at  anysime. At best, their relationship was only one of
casual neighbors, Webster proudly acknowledged he never
relied upon the Lehmers' for business advice or the conduct of
his day-to-day affairs. Based upon these uncontroverted facts
and applicable legal standards the district court erred in
making a tinding of a confidential relationship and concluding
there ~as undue influence 1in the formation of the agreement.

1. The District Court Erred in Finding a Confidential

Relationship.

This Court has a high legal standard for the creation

of a confidential relationship. 1In Bradbury v, Rasmussen, 16

Utah 24 378, 40} P.2d 710, 713 (1965), the Utah Supreme Court
declared:

The evidence is undisputed that there existed
among the parties sincere affection, trust and
confidence, but is this legally sufficient to
constitute a confidential relationship giving
rise to the presumption that the transaction
was unfair? We think not.

« s e

The relationship must be such as it would lead
an ordinarily prudent person in the management
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of his business affairs to repose that Jeqrae
of confidence 1in the other party which Larjel,
results in the substitution of the will ~f the
later for that ot the former in the material
matters involved in the transaction,. .
Mere confidence in one person by another s
not sufficient alone to constitute such h a

relationship. (Emphasis added).
The holding in Bradbury was reaffirmed 1in M
Martsch, 590 P.2d 298, 302 (Utah 1978) when this Cour- ..

that a confidential relationship "is not to be found on i
pasis ot mere friendship or social or religious affiliatiau
between the parties." The only evidence in the record is ths
Webster and Lehmers had the casual contacts typical of neign
bors who have little or no involvement in each others lives,

The district court saw before him a lawyer ard:
retirea miner and concluded that Mary Lehmer should have sc
undefined obligation to Floyd Webster., The record and the la
do not support that conclusion because Webster, as a matter o
fact, was not dependent on the Lehmers, Webster's tfestirn
demonstrated that he had a broad range of life experiences i
was able to effectively and competently conduct his day-to-d3
activities, (T. 169~171). Webster admitted that he did nt
look to the Lehmers for any personal, financial, business o
legal advice. (T. 168). He lived independently from and fr¥
of any infludence or dominance of the Lehmers (T. lég-1f%1
The district court attempted to bottom its fiudl”

a confidential relationship upon the casual friendship betwed:
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wlot=r and the Lehmers and Webster's own self-serving testi-
.ny that he trusted Mary Lehmer (R. 494, 498). In Bradbury,
supra, this tourt held that even where both parties testified
rhat they "had trust and confidence" in each other, that is
not sutficient to establish a confidential relationship. 1d.
at Tl5. There 15 not a scintilla of credible or competent
svidence in the case at bar to support a finding of a con-
fidential relationship.

2. The Trial Court Erred 1in Finding Undue Influence.

The district court made the erroneous finding that
the misuse of a confidential relationship justifies the con-
~lusion that the transaction was the result of undue influ-
ence. To the contrary, the district court must first find the
confidential relationship and then must find undue influence
vefare 1t can conclude that the confidential relationship was
misused, As with any misuse of a confidentail relationship,
there must be facts to support a finding as to how the con-
fidential relationship was misused. There are no facts in
this r2cord to support a finding of undue influence by the
Lchmers over Webster.

The cardinal element in the doctrine of undue influ-
ence i3 the existence of influence or persuasion asserted by
-ne party over the other. The victims of the undue influence
“ust be "impelled to do that which he would not have done had
fie heen free from such controlling influence." 1In Re Lavelle's

Estate, 122 Utah 253, 248 P,2d 372, 375-376 (1952).

41




The evidence is clear that not only was there no g

influence or persuasion by Lehmers, but that there was M0 ey
P = Y35 10 pey.

suasion at all, unfair or otherwise. The only inducenen;

M

persuasion which the Lehmers offered Mr. Webster to enter i
the contract was the the purchase price of $5,000.00. (T. 10
102, 167-170; Webster 5/4/82 depo. p. 26).

Even if this Court were to find a confidential rsl;.
tionship, a conclusion of undue influence does not necessarij
follow, and in this instance does not follow at all.

It is not enough that a person is susceptible
to undue influence as a result of the con-
fidential relationship. It is not enough that
the influence is exerted upon that person.
[citation omitted] Persuasion 1is unfair (or
influence is undue) only when it overcomes the
will of another such that their own free
agency 1is destroyed. [citation omitted]

Undue influence must be proved by evidence
that is clear, cogent and convincing.

Furguson v. Jeanes, 619 P.,2d 369, 372-373 (Wash. App. 1980

The record in this case is simply devoid of any evidence o
unfair persuasion or conduct by Lehmers that they overcame %
will of webster.

The Trial Court relied upon 13 Williston on Contract
1625 in finding undue influence. (R. 498) Yet even Willist®
dictates a contrary finding. Williston noted the Courts Wi
find an absence of undue influence if "the party claimim

be victim of undue influence had independent advice or an
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~pportunity to obtain such advice." 13 Williston on Contracts

1625, p. 778.

The Lehmers did not prevent Webster in any way from
investigating the status of the property, either before or
after Webster signed the agreement. (Webster 1/7/83 depo.
94-95) . Moreover, he lived on the property for forty years
without investigating the title to the underlying property.
In addition, Webster discussed the sale with John Fritch be-
tween the October an December agreements. (Webster 1/7/83
depo. pp. 91-92). Webster was only interested in receiving
the $5,000.00 price offered by the Lehmers and the offer would
have been accepted regardless of any information or advice
that was available to him. (T. 147-148). Webster was comple-
tely indifferent to his own affairs and not subject to any
undue influence in the formation of or in the acceptance of
the benefits of the contract.

POINT VI
THE TRIAL COURT ERRED IN REFUSING TO GRANT

LEHMERS' SPECIFIC PERFORMANCE OF THE AGREEMENT.

Lehmers im good faith undertook the steps and obliga-
tions required of them by the agreement to close the tran-
action with wWebster, They advanced $900.00 to Webster be-~
tween October 7, 1980 and December 21, 1980, secured a survey,

1T.293-294; Ex. 12-D), and paid the utility fees. (T.296).
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In February of 1981 they sent $1,100.00 to Webster

apd
attempted to arrange for a closing on the property and paymen
of the balance due. (T.299). Lehmers are ready, willing 3.
able to complete the agreement. (T.303-304),

specific performance is a remedy which is qrangg
when damages cannot be accurately ascertained or the part;
cannot be adequately compensated at law. wf

Trans -r Company v, Heiner Equipment, 635 P.2d 21 (utah )eg,,

The agreement 1is a contract for the sale of a squatter:
right. Since it is unique, the damages for breach of the con-
tract cannot be determined with certainty and specific perfor-
mance is an appropriate remedy.

The district court has failed to find any vaguenes
or ambiguity in the agreement. A fair reading of the agree
ment in light of the reasonable expectations of the partie
demonstrates that it is sufficiently clear and complete t

warrant specific enforcement, see, Nixon & Nixon, Inc. ¥

John New and Associates, 641 P.2d 144, 146 (Utah 1982) and the

cases cited therein. The district court erred in not orderin
specific performance of the agreement for the sale of the
Webster's squatter's rights in Park City, Utah.
CONCLUSTION
This case requires reversal., The suit comes down:

little more than the ordinary situation in which a selle

after having executed, requesting performance by the buyel:



. substantially performing, himself, the bargain, second-
LuzE5es the agreement and decides that he wants to back-out.
secause »ne of the buyers happens to be a lawyer, the "sitting-
juck" claim 1s made that a confidential relationship existed
and the lawyer abused it to her advantage, The evidence
simply will not permit a finding of a confidential rela-
rionship or an abuse thereof by Lehmers. The controlling law
has consistently precluded a party from renouncing his
sontractual commitment under the circumstances of this case.

The lower court prejudicially erred in permitting the
squatter's rights of Webster to be evaluated as though the fee
slmple estate was before the court, The attempt of the
district court to get around that error by signing findings
relating to the "potential"” market value of the squatter
rights, was futile, for that is not the applicable legal test,
The expert testimony of Pia never focused on "potential”
market value, but only addressed the fair market value of the
undivided tee. The squatter's rights were not even evaluated
by Webster's witness.

At the date of the transaction, Webster did not care
#ho owned the underlying fee -~ he would have sold the pro-
jevty to Lehmers for the $5,000.00 price. It was only 1in
tebruary 1981, four months later and after substantial perfor-
fance by both parties, that Webster changed his mind and

“anted out of the deal.
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The Lehmers are entitled to an order of specifis per

formance in the sale of Webster's interest 1n the Squatter,
rights. This Court should so order or it it is deternineg
that further testimony on the evaluation of the squatter;
rights should be received, a new trial should be ordered

Respectfully submitted,

ke @.ﬁ%
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