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JURISDICTION

Appellate jurisdiction over this case is rested in the Utah

Court of Appeals, pursuant to Utah Code Ann. § 78-2a-3(2).

STATEMENT OF ISSUES

1. Should the trial court’s findings of fact be affirmed

because Appellants West Valley Fraternal Order of Police Lodge #4

(FOP) and Jim Crowley failed to marshal the evidence that supports

the findings of fact?

a.

Standard of Appellate Review. The trial court’s

findings of fact are reviewed under the "clearly
erroneous" standard. Rule 52(a), Utah Rules of
Civil Procedure. A finding is considered "clearly
erroneous" when, based upon the entire evidence,
the reviewing court has a firm and definite
conviction that a mistake was made. Peterson v.
Peterson, 818 P.2d 1305, 1308 (Utah App. 1991). 1In
order to demonstrate that factual findings are
clearly erroneous, Appellants must marshal the
evidence supporting the trial court’s findings, and
then show that those findings are so lacking in
support as to be clearly erroneous. West Valley
City v. Majestic Investment Company, 818 P.2d 1311
(Utah App. 1991). If Appellants fail to marshal
all of the evidence in support of the findings of
fact, the trial court’s findings of fact are

conclusive and should not be disturbed. West



Valley City v. Majestic, at 1313; Bhatia v.
Department of Employment Security, 188 Utah Adv.
Rep. 40, 42 (Utah App. 1992); Horton v. Gem State

Mutual, 794 P.2d 847 (Utah App. 1990).

2. Is there sufficient evidence in the Record to support the

trial court’s findings of fact?

a‘

Standard of Appellate Review. The appellate court

views the evidence in a light most favorable to the
judgment of the trial court. Harline v. Campbell,
728 P.2d 980 (Utah 1986). Findings of fact will
not be disturbed by the appellate courts unless
there is no substantial evidence in the Record to
support the findings. Bennion v. Hansen, 699 P.2d

757 (Utah 1985).

3. Did the trial court correctly determine that Appellant

FOP did not

have standing to bring this action in its

representative capacity?

a.

Standard of Appellate Review. The trial court’s

conclusions of law are reviewed independently by
the appellate court for correctness. FEskelsen v.
Perry, 819 P.2d 770, 771 (Utah 1991); Scharf v. BMG

Corporation, 700 P.2d 1068, 1070 (Utah 1985).

4. Did the trial court correctly decide that Plaintiff

Crowley did

individual?

not have standing to bring this action as an



a. Standard of Review. The trial court’s conclusions

of law are reviewed independently by the appellate

court for correctness. Eskelsen, at 771; Scharf,
at 1070.
5. Did the trial court correctly decided that Appellants FOP

and Crowley did not have standing to bring an action in the nature

of an extraordinary writ?

a. Standard of Review. The trial court’s conclusions

of law are reviewed independently by the appellate

court for correctness. Eskelsen, at 771; Scharf,
at 1070.
6. Can Appellants FOP and Crowley appeal the trial court’s

denial of William Salmon and David Shopay’s Motion for Joinder?

a. Standard of Review. Parties cannot appeal trial

court decisions which are not adverse to the
appellant. Farmers’ Loan and Trust Co. V.
Waterman, 106 U.S. 265 (1882); Utility Contractors
Association of New Jersey, Inc. v. Toops, 507 F.2d
83 (3rd Cir. 1974); International Brotherhood of
Teamsters, Chauffeurs, Stablemen and Helpers of
America, Local Union No. 523, of Tulsa, Oklahoma,
v. Keystone Freight Lines, Inc., 123 F.2d 326 (10th
Cir. 1941).

7. Did the trial court correctly deny William Salmon and

David Shopay’s Motion for Joinder?



a. Standard of Review. The trial court’s conclusions

of law are reviewed independently by the appellate
court for correctness. Eskelsen, at 771; Scharf,
at 1070.

STATEMENT OF THE NATURE OF THE CASE

This action was commenced by the FOP, an association, and Jim
Crowley, an individual Police Officer, to review the actions and
decisions of the West Valley City Civil Service Commission and the
West Valley City Police Department with respect to an examination
for promotion to Sergeant that occurred in July, 1989. The
Complaint, Amended Complaint and Corrected Amended Complaint all
sought to have the results of the promotion examination nullified,
and the Commission and Police Chief ordered to conduct a new,
different promotional process.

A. PROCEEDINGS IN THE TRIAL COURT.

The original Complaint was filed on December 21, 1989. During
1990, Plaintiffs conducted discovery by way of depositions,
interrogatories and requests for production of documents. During
February, 1991, the FOP and Crowley filed a Motion for Summary
Judgment, and the Commission and Nordfelt filed a Motion to Dismiss
for Lack of Standing. All parties provided the court with
affidavits and documents in support of their respective positions.
In March, 1991, William Salmon and David Shopay, West Valley City
Police Officers, filed a Motion for Joinder to join the action as
plaintiffs. On August 23, 1991, the court held a hearing on

Plaintiffs’ Motion for Summary Judgment and Defendants’ Motion to



Dismiss. At that hearing, the trial court denied Plaintiffs’
Motion for Summary Judgment, and took Defendants’ Motion to Dismiss
under advisement. Following the hearing, the parties were allowed
to again supplement the Record by way of additional memoranda and

affidavits.

B. NATURE OF PROCEEDING AND BURDEN OF PROOF IN THE TRIAL
COURT.

Plaintiffs’ Motion to Dismiss was a facial and factual attack
on the standing of the FOP and Crowley to bring this action. The
Motion was made pursuant to Rule 12(b)(1), Utah Rules of Civil
Procedure (Exhibit C). The Appellants, while acknowledging that
Defendant’s Motion to Dismiss was made pursuant to Rule 12(b)(1),
incorrectly provide the court with the standard and case citations
that relate to motions to dismiss brought pursuant to Rule
12(b)(6). (Appellants’ Brief, pp. 17-18.) The two types of
motions have different standards and are not interchangeable.

The relevant case law clearly distinguishes between motions
made under Rule 12(b)(6) and other Rule 12(b) motions. This Court
may look to the federal courts for assistance in determining the
proper interpretation of the Utah Rules of Civil Procedure.
Winegar v. Slim Olson, 252 P.2d 205 (Utah 1953). 12(b)(6) motions
alone necessitate a ruling on the merits of the claim; the other
available motions, including a 12(b)(1) motion such as this, deal
with procedural defects. Mortensen v. First Federal Savings and
Loan Association, 549 F.2d 884 (1977). The Mortensen decision
explains that there are two types of 12(b)(1l) motions. First,
there are motions which attack the complaint on its face. The

5



facial attack offers safeguards similar to those found in a
12(b)(6) motion in that the court must consider the allegations and
evidence in a light favorable to the plaintiff. Mortensen, at 891.

The second type of 12(b)(1) motion discussed in Mortensen is

a factual attack on subject matter jurisdiction. The court stated

that:
Because at issue in a factual 12(b) (1) motion
is the trial court’s jurisdiction -- its very
power to hear the case -- there is substantial

authority that the trial court is free to
weigh the evidence and satisfy itself as to
the existence of its power to hear the case.
In short, no presumptive truthfulness attaches
to plaintiff’s alleqations, and the existence
of disputed material facts will not preclude
the trial court from evaluating for itself the
merits of jurisdictional claims. Moreover,
the plaintiff will have the burden of proof
that jurisdiction does in fact exist.

Mortensen, at 891 (footnote omitted; emphasis added).

The Fourth Circuit Court of Appeals, in Adams v. Bain, 697
F.2d 1213 (1982), came to a similar conclusion regarding a 12(b)(1)
motion and stated that, "The burden of proving subject matter
jurisdiction on a motion to dismiss is on the plaintiff, the party
asserting jurisdiction. The trial court may consider evidence by
affidavit, depositions or live testimony without converting the
proceeding to one for summary judgment." Adams, at 1219.

The United States Supreme Court, in Warth v. Seldin, 422 U.S.
490, 45 L.Ed.2d 343, 95 S. Ct. 2197 (1975), a case cited
approvingly by Plaintiffs, states that in ruling upon a motion to
dismiss for lack of standing:

.o it is within the trial court’s power to
allow or to require the plaintiff to supply,

6



by amendment to the complaint or by
affidavits, further particularized allegations
of fact deemed supportive of plaintiff’s
standing. If, after this opportunity, the
plaintiff’s standing does not adequately
appear from all materials of recoxrd, the
complaint must be dismissed.

Warth, at 45 L.Ed.2d 356 (emphasis added).

It is the trial court’s prerogative to examine all the
evidence that had been presented by both parties during the course
of the 1litigation. In addition to the evidence presented in
conjunction with Plaintiffs’ Motion for Summary Judgment, the court
allowed Plaintiffs two opportunities to provide additional evidence
specifically on the standing issue. The first opportunity came in
response to Defendants’ Motion to Dismiss, and the second
opportunity came by way of supplemental memoranda and affidavits
submitted following oral argument on the standing issue. The trial
court concluded that Plaintiffs had presented the court with no
evidence which established standing, and based its findings of fact
upon the substantial body of evidence submitted by Defendants by
way of documents and affidavits relating specific facts based upon
personal knowledge.

C. DISPOSITION.

The court, the Honorable Judge Leslie A. Lewis presiding,
issued a ruling on November 15, 1991, granting Defendants’ Motion
to Dismiss and denying the Motion for Joinder. Findings of Fact,
Conclusions of Law, Decision and Order in this action were entered
by the trial court on March 26, 1992. From that trial court Order,

the FOP and Crowley now appeal on issues of fact and law.



SUMMARY OF ARGUMENT
POINT I
THE TRIAL COURT'’'S FINDINGS OF FACT SHOULD BE

AFFIRMED BECAUSE APPELLANTS’ BRIEF FAILS TO
MARSHAL. THE EVIDENCE THAT SUPPORTS THE

FINDINGS OF FACT.

The FOP and Crowley'’s Brief fails to marshal the evidence that
supports the finding of fact of the trial court. Each disputed
finding of the trial court is supported by substantial evidence in
the Record; however, the FOP and Crowley only provide the court
with argument and evidence which support their position. Because
of their utter failure to comply with the appellate court’s
procedural standards, the trial court’s findings of fact should be
conclusive and should not be disturbed.

POINT IT
THE TRIAL COURT’'S FINDINGS OF FACT SHOULD BE
AFFIRMED BECAUSE THEY WERE MADE WITH RELIANCE
UPON SUBSTANTIAL EVIDENCE BEFORE THE COURT.

The trial court in this case made 16 specific findings of
fact. Each of those facts is based upon substantial, competent
evidence contained in the Record and presented to the trial court
by all parties. The Commission and Nordfelt’s argument provides

specific examples of evidence, cited to the Record, which support

each finding of fact being disputed by Appellants.



POINT IIX
PLAINTIFF FOP DOES NOT HAVE STANDING TO BRING
THIS SUIT IN ITS REPRESENTATIVE CAPACITY SINCE

THERE EXIST OBVIOUS CONFLICTS AMONG ITS
MEMBERS .

The Commission and Nordfelt contend that the FOP cannot meet
the association standing test set forth by the United States
Supreme Court in Warth v. Seldin, 422 U.S. 490, 45 L.Ed.2d 343, 95
S. Ct. 2197 (1975); and adopted by the Utah Supreme Court in Utah
Restaurant Association v. Davis County Board of Health, 709 P.2d
1159 (Utah 1985); and Society of Professional Journalists v.
Bullock, 743 P.2d 1166 (Utah 1987). The trial court found that the
FOP did not have standing, either on the face of the Complaint or
after an investigation of the facts of the case. The conflicts
within the FOP are numerous and obvious. The FOP has named one of
its own members, Nordfelt, as a Defendant. Also, it has deposed
its own members as hostile witnesses. And, if the FOP is
successful in this action, the result would be a loss of property
rights for certain FOP members, who are not parties, who would be
demoted from their positions as Sergeant.

POINT IV
APPELLANT CROWLEY SUFFERED NO INJURY, AND,
THEREFORE, DOES NOT HAVE STANDING TO BRING
THIS ACTION AS AN INDIVIDUAL.

The trial court correctly found that Crowley has suffered no
particularized injury as a result of the actions of the Commission
and Nordfelt, and, therefore, did not have standing to bring this
suit. Crowley failed to pass the written examination for promotion
to Sergeant. Crowley’s failure on the written test is fatal to his
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standing, since that failure alone precluded him from being
promoted to Sergeant. Even if all of Crowley’s allegations were
true, his failure on the test eliminated him from any possibility
of being promoted. Therefore, he could not have been injured by
any actions of the Commission or Nordfelt.

POINT V

THE TRIAL COURT WAS CORRECT IN APPLYING THE
EXTRAORDINARY WRIT STANDING TEST.

The trial court applied a third standing test to the FOP and
Crowley. This test was set forth in the Society of Journalists
case, and applies to actions for extraordinary writs. In this
case, the Complaint filed by the FOP and Crowley may be considered
to be an extraordinary writ under Rule 65B, Utah Rules of Civil
Procedure, since it is asking the trial court to review and direct
the actions of a lower board, the Civil Service Commission, and a
public officer, the Police Chief. The trial court correctly found
that the FOP could not meet the extraordinary writ standing test,
because it did not have standing before the Civil Service
Commission due to its obvious conflicts of interest which are
discussed under Point III. Also, the ruling of the Civil Service
Commission was not adverse to the FOP, and the FOP failed to
present its claims to the lower body, the Commission.

Crowley also fails to meet this test, since he lacked standing
to proceed before the Commission on the same basis that he lacked
standing to proceed before the trial court, as is set forth in

Point IV. Also, he did not suffer an injury as a result of the
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Commission or Nordfelt’s actions, and, therefore, the rulings of
the Commission were not adverse to Crowley.
POINT VI
APPEAL OF THE TRIAL COURT’S DENIAL OF SALMON
AND SHOPAY’'S MOTION FOR JOINDER IS NOT
PROPERLY BEFORE THIS COURT, AND SAID MOTION
WAS PROPERLY DISMISSED BY THE TRIAL COURT.

The FOP and Crowley are clearly not the proper parties to
bring an appeal of the denial of Salmon and Shopay’s Motion for
Joinder. The denial of that Motion did not affect the standing or
rights of the FOP or Crowley, and is adverse only to Salmon and
Shopay. Salmon and Shopay are not parties to this appeal.

Assuming that the FOP and Crowley can bring an appeal of the
denial of Salmon and Shopay’s Motion for Joinder, the trial court’s
denial of that Motion was correct. Once the trial court had
determined that the FOP and Crowley did not have standing, the
trial court’s only course of action was to dismiss the original
Complaint. Once that Complaint had been dismissed, the Motion for
Joinder became moot. In effect, once the trial court determined
that the FOP and Crowley did not have standing, the court had no
jurisdiction to grant a Motion for Joinder, since there was no
action to join.

Motions to join are permissive, and it was within the sound
discretion of the trial court to deny the Motion for Joinder.

STATEMENT OF FACTS

1. On June 6, 1989, the West Valley City Police Department

issued a memorandum notice announcing a promotional examination for

the position of Sergeant in the West Valley City Police Department
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(Exhibit N). (R. 006) This notice set forth the qualifications
necessary to compete for the position of Sergeant, and also
provided information regarding the testing process. More
specifically, the notice stated that:

a. The passing grade for all tests was 75 percent.
(R. 006, 185)

b. The applicant must be off probation. (R. 006)
This meant that the applicant was required to have
one or more years of service with West Valley City
before qualifying for promotion, since the Civil
Service Commission Rules establish the probationary
period as one year. (R. 282, 286)

C. The written examination was to be conducted first,
and the top 15 candidates with a passing score on
the written examination would be invited to attend
a two-day assessment center. (R. 006, 185)

2. Utah Code Ann. § 10-3-1010 and Rule III-1, West Valley
City Civil Service Policy and Procedures Manual, provide that
promotion shall be made from members of the next lower rank, when
practicable (Exhibit E). (R. 284)

3. The rank immediately below Sergeant in the West Valley
City Police Department is Police Officer. Within the rank of
Police Officer, there are three subdivisions known as "grades" --
Police Officer I ("P.O. I"), Police Officer 1I ("P.O. II") and
Police Officer III ("P.O. III") (Exhibits F, G and J). (R. 109,

277, 279, 283-285)
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4. On previous tests for the rank of Sergeant, the Civil
Service Commission limited the applicant pool to those individuals
with the grades of P.0O. II or P.0O. III within the rank of Police

Officer. (R. 310)

5. On or about June 6, 1989, Defendant Dennis Nordfelt
requested, in writing, Civil Service Commission approval to change
the qualification criteria to allow P.0O. I officers with sufficient
seniority to qualify as P.O. II officers to test for the Sergeant
position. Nordfelt made this request because there were several
P.O. I officers with sufficient experience and time in service to
be promoted to P.O. II positions, who had not been promoted due to
budgetary constraints. (R. 110, 279-280)

6. Nordfelt’s request was forwarded to Guy Kimball, Civil
Service Commission Chairman, who then consulted with the other
members of the Commission. (R. 123-124) The Commission approved
the Police Department’s change in the qualification criteria, and
P.O. I officers with sufficient experience and time in service to
be P.O. II officers, who had not been promoted due to budgetary
constraints, were allowed to compete for the position of Sergeant.
(R. 110, 123)

7. On July 20, 1989, the written promotional examination was
given to those qualified applicants who appeared for testing.
(R. 006, 008, 185)

8. Plaintiff Jim Crowley took the written promotional
examination and received a score below the passing grade of 75

percent. (R. 185, 338) Crowley did not participate in the
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remainder of the promotional process due to his failure to pass the
written examination. (R. 185, 338)

9. The top 15 officers with passing grades (above 75
percent) on the written examination participated in a two-day
assessment center. (R. 006, 008)

10. Following the examination process, a promotional roster
was issued and the top two officers were promoted to the rank of
Sergeant. Those two officers were Charles Illsley and Guy Dodge.
(R. 181, 186)

11. On July 1, 1991, Officer Craig Gibson was promoted from
the promotional roster to the rank of Sergeant. (R. 183)

12. 1In August, 1991, the Sergeant’s promotional roster became
invalid due to the fact that it was more than two years old. Utah
Code Ann. § 10-3-1009.

13. On August 23, 1989, a group of Police Officers addressed
the Civil Service Commission in writing, asking the Commission to
"look into" what they perceived to be improprieties 1in the
promotional process. (R. 010)

14. The Civil Service Commission investigated the officers’
complaints by making inquiries of Police Department administrative
personnel and directing the City Personnel Department to evaluate
test data. (R. 013) Following the investigation, the Commission
issued a letter responding to the officers’ complaints and
upholding the validity of the promotional roster. (R. 013)

15. On December 21, 1989, Plaintiffs filed the original

Complaint in this action. (R. 002-014) During 1991, Plaintiffs
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pursued various means of discovery, including Interrogatories
(R. 024, 041) and Requests for Production of Documents (R. 023,
041). Plaintiffs also took depositions from the following
individuals (R. 47-48):
a. Defendant Dennis Nordfelt (R. 61-62), West Valley
City Police Chief and member of Plaintiff
association, the Fraternal Order of Police (R. 175-
176, 186).
b. J. Stephen Shreeve (R. 59-60), West Valley City
Assistant Police Chief and member of Plaintiff
association, the Fraternal Order of Police (R. 186,
189). Shreeve was involved in formulating and
administering the promotional process. (R. 189)
c. Larry L Moody (R. 92-93), West Valley City Police
Department Lieutenant and member of Plaintiff

association, the Fraternal Order of Police (R. 178,

186). Moody was involved in formulating and
administering the promotional process. (R. 178)
d. Guy Dodge (R. 50-51), West Valley City Police

Officer promoted to Sergeant as a result of the
July, 1989 Sergeant’s promotional examination
(R. 186), and member of Plaintiff association, the
Fraternal Order of Police (R. 186).

e. Sue (Mooney) Pipkin (R. 55-56), West Valley City

Police Department Executive Secretary (R. 135).
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f. Guy Kimball, West Valley City Civil Service

Commission Chairman. (R. 63-65)

g. Don Meyers, West Valley City Civil Service
Commissioner. (R. 68-69)

h. Elaine Powell, West Valley City Civil Service

Commissioner. (R. 66-67)

i. Cory Ervin (R. 52-54), Personnel Generalist in the
West Valley City Personnel Office and Secretary to
the West Valley City Civil Service Commission
(R. 184-185, 281-282).

16. On or about February 15, 1991, Plaintiffs filed
Plaintiffs’ Motion for Summary Judgment. (R. 94-95)

17. On or about February 19, 1991, Defendants filed
Defendants’ Motion to Dismiss for Lack of Standing. (R. 162-163)

18. On or about March 28, 1991, West Valley City Police
Officers David Shopay and William Salmon filed a Motion for
Joinder. (R. 216-217)

19. Following the submission of memoranda, affidavits and
documents by the parties, on August 23, 1991, the Court held a
hearing on Plaintiffs’ Motion for Summary Judgment and Defendants’
Motion to Dismiss. (R. 264) At that hearing, the trial court
denied Plaintiffs’ Motion for Summary Judgment, and took
Defendants’ Motion to Dismiss under advisement. (R. 313) Both
parties were allowed to supplement the record by way of additional
memoranda and affidavits. (R. 379) Plaintiffs filed a

Supplemental Memorandum in Opposition to the Motion to Dismiss and
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additional affidavits. (R. 330-339, 344-358) Defendants filed a
reply to Plaintiffs’ Supplemental Memorandum. (R. 362-370)

20. On November 15, 1991, the trial court issued its ruling
granting Defendants’ Motion to Dismiss, denying Defendants’ Motion
to Strike Plaintiffs’ Supplemental Memoranda and denying the Motion
for Joinder (Exhibit A). (R. 428-430)

21. On March 26, 1992, the trial court entered its Findings
of Fact, Conclusions of Law, Decision and Order in this action
(Exhibit B). (R. 438)

ARGUMENT

POINT I
THE TRIAL COURT'’S FINDINGS OF FACT SHOULD BE
AFFIRMED BECAUSE APPELLANTS’ BRIEF FAILS TO
MARSHAL. THE EVIDENCE THAT SUPPORTS THE
FINDINGS OF FACT.

The trial court’s findings of fact that support its ruling are
reviewed under the "clearly erroneous" standard. Rule 52(a), Utah
Rules of Civil Procedure. A finding is considered “"clearly
erroneous" when, based upon the entire evidence, the reviewing
court has a firm and definite conviction that a mistake was made.
Peterson v. Peterson, 818 P.2d 1305, 1308 (Utah App. 1991). This
court has consistently held that in order to demonstrate that
factual findings are clearly erroneous, the appellant must marshal
all of the evidence supporting the trial court’s findings and then
show that those findings are so lacking in support as to be clearly
erroneous. West Valley City v. Majestic Investment Company, 818
P.2d at 1313. The marshaling requirement allows the court to

consider the findings of fact from the standpoint of the supporting
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evidence, and not from the appellants’ view of how the facts should
have been found. Saunders v. Sharp, 793 P.2d 927 (Utah App. 1990).

While Plaintiffs acknowledge and give lip service to the
marshaling requirement (Appellants’ Brief, p. 3), their Brief
utterly fails to provide this Court with the evidence which
supported the trial court’s decision. If this Court were forced to
decide the issues based solely upon Appellants’ Brief, the Court
would be entirely unable to determine whether or not there is any
evidence to support the trial court’s findings and decision.
Appellants have consistently emphasized or stated only the evidence
which supports their position, and have left it to the Court to
determine what evidence provided the basis for the trial court’s
ruling. Therefore, the trial court’s findings of fact should be
conclusive and should not be disturbed. Bhatia v. Department of
Employment Security, 188 Utah Adv. Rep., at 42; Horton v. Gem State
Mutual, 794 P.2d at 849.

Also, Appellants’ Brief fails to present the evidence in the
proper light. "Under familiar rules of appellate review, the Court
views the evidence in the light most favorable to the judgment of
the trial court . . . ." Harline v. Campbell, 728 P.2d, at 982;
Bennion v. Hansen, 699 P.2d, at 759. The Supreme Court in Harline
also stated, "It is incumbent upon the appellant to marshal all of
the evidence in support of the trial court’s findings and then to
demonstrate that even when viewed in the light most favorable to

the factual determination made by the trial court, that the
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evidence is insufficient to support its findings." (Footnote
omitted.) Harline, at 982.
POINT IT
THE TRIAL COURT'’S FINDINGS OF FACT SHOULD BE
AFFIRMED BECAUSE THEY WERE MADE WITH RELIANCE
UPON SUBSTANTIAIL: EVIDENCE BEFORE THE COURT.

The trial court in this case made numerous specific findings
of fact (Exhibit A). (R. 431-433) Each of those facts is based
upon evidence presented to the trial court by all parties. Those
findings will not be disturbed unless there is no substantial
record evidence to support them. Bennion, at 759. Notwithstanding
their selective recitation of the facts, Appellants’ Brief
completely fails to carry the burden of demonstrating that the
trial court’s findings of fact were clearly erroneous.

The trial court made 16 specific findings of fact. (R. 431-
433) Plaintiffs specifically attack findings no. 2, 3, 4, 7, 8, 10
and 11. (Appellants’ Brief, pp. 21-22, 26, 39.) Each of these
findings of fact is supported by the following competent evidence:

A. FINDING OF FACT NO. 2: ONE YEAR OF SERVICE WITH THE WEST

VALLEY CITY POLICE DEPARTMENT WAS REQUIRED IN ORDER TO BE
ELIGIBLE FOR PROMOTION TO SERGEANT. (R. 432)

The fact that one year of service with West Valley City was
required in order to qualify for promotion to Sergeant is
unquestioned, despite Appellants’ statement that, "There is no
evidence in the record indicating that the probationary period was
one year," (Appellants’ Brief, p. 22). The June 6, 1989 memorandum

which stated the qualifications for promotion clearly states that

candidates "must be off probation" (Exhibit N.) (R. 006) The
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trial court was presented with competent evidence which indicated
that the probationary period for West Valley City Civil Service
employees is one year. The Civil Service Rules clearly state, in
Rule II-32(2), that, "All Civil Service employees shall serve a
one-year probation." (Exhibit E.) (R. 286) Also, Cory Ervin, who
worked in the West Valley City Personnel Office and who also served
as Civil Service Commission Secretary, swore by Affidavit that,
"Based upon my experience as Civil Service Secretary and Personnel
Generalist, I have personal knowledge that Police Officers are
required to have at least one year of service with the West Valley
City Police Department prior to being removed from probation."
(Exhibit G.) (R. 282-283) Appellants’ Brief presents no evidence
to dispute the existence of the one-year probationary period, and
instead relies on the totally unsupported allegation that "a
requirement that all candidates have one year of service with the
Department is not adequate consideration of seniority."
(Appellants’ Brief, p. 23.)

B. FINDING OF FACT NO. 3: THE REQUIREMENTS FOR PROMOTION TO

SERGEANT REQUIRED THAT APPLICANTS HOLD THE RANK OF POLICE
OFFICER WITHIN THE WEST VALLEY CITY POLICE DEPARTMENT.

(R. 432)

C. FINDING OF FACT NO. 4: WITHIN THE RANK OF POLICE
OFFICER, ALL GRADES (P.O. I, P.O. II AND P.O. III) WERE
ELIGIBLE FOR PROMOTION TO SERGEANT, WITH NO GRADE
PREFERENCE GIVEN TO THE MEMBERS OF ANY ONE GRADE.
(R. 432)

Appellants’ Brief does not directly attack the factual basis
of these two related findings of fact, but instead argues that,
". . . only officers of the next lower rank, P.0. II, be allowed to
compete for the promotion." (Appellants’ Brief, p. 24.) While
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Nordfelt and the Civil Service Commission readily agree that both
Utah Code Ann. § 10-3-1010 and Civil Service Rule III-1 (Exhibit E)
provide that promotions should be made from the next lower rank
when practicable, there was no evidence presented to the trial
court that P.O. II was the next lower rank beneath Sergeant. The
evidence presented to the trial court, which Plaintiffs have failed
to marshal, fully supports the trial court’s finding that the
applicants for promotion to Sergeant were required to hold the rank
of Police Officer, and that within the rank of Police Officer there
existed three (grades. The Civil Service Rules <clearly
differentiate between ranks and grades. Civil Service Rules III-2,
ITII-6 and III-7 define promotions in grade and promotions in rank,
and describe the differences between the two (Exhibit E). (R. 284-
285) Also, the Affidavit of Terry Keefe (Exhibit J), West Valley
City Assistant Police Chief, sets forth the following evidence:

4. I have personal knowledge that in
the West Valley City Police Department the
rank immediately below Sergeant is the rank of
Police Officer.

5. I have personal knowledge that only
officers holding the rank of Police Officer
were promoted to Sergeant following the 1989
Promotional Examination.

6. I have personal knowledge that the
rank structure in the West Valley City Police
Department is set forth in the West Valley
City Police Manual at Section 1700.23, and
that a copy of this rank structure is issued
to every officer within the Department.

7. I have personal knowledge that
within the rank of Police Officer there are
three grades consisting of Police Officer I,
Police Officer II and Police Officer III.

8. I have personal knowledge that job
duties within the rank of Police Officer are
essentially similar, involve no supervisory
duties and do not vary based upon an officer’s
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grade designation as a P.0O. I, P.O. II or
P.O. III.

(R. 279) Section 1700.23 of the West Valley City Police Department

Manual (Exhibit F), which is referred to in 9 6 of the Affidavit of

Terry Keefe, states:

Rank structure is the hierarchial arrangement
of ranks within the Department. The ranks of
this Department are listed below in descending
order:

Police Chief
Lieutenant
Sergeant
Police Officer

(R. 277) Also, the Affidavit of Cory Ervin, Personnel Generalist
and Civil Service Commission Secretary (Exhibit G), states:
9. Based upon my experience as Civil
Service Secretary and Personnel Generalist, I
have personal knowledge that Police Officer is
the rank immediately below Sergeant in the
West Valley City Police Department.
10. Based upon my experience as Civil
Service Secretary and Personnel Generalist, I
have personal knowledge that the rank of
Police Officer in the West Valley City Police
Department 1is divided into grades known as

Police Officer I, Police Officer II and Police
Officer III.

(R. 282-283)

None of this supporting evidence was marhsaled by the FOP and
Crowley, nor do they present any evidence, other than unsupported
allegations, which contradicts the finding of the trial court.
Plaintiffs provide absolutely no factual basis for their argument
that the finding of fact is wrong because the rank below Sergeant
is the rank of P.O. II. Their argument arises from a complete

misstatement of the rank structure within the Police Department.
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They wrongly point to the grades of P.0O. I and P.O. II as "ranks."
These are clearly not ranks, but are grades within the rank of
Police Officer. As set forth in the Civil Service Rules, grades
are easily differentiated from ranks in that grade status is
primarily related to salary level, not job duties, and a change
from the grade of P.0O. I to P.0O. II requires no change in job
duties or position within the Department (Exhibit E). (R. 284-285)
The functions of P.O. I and P.0O. II officers are the same, and one
is not supervisory or superior to the other. (R. 279) Conversely,
changes in rank are characterized by a substantial change in job
duties, such as the supervisory responsibilities that differentiate
a Sergeant from a Police Officer. (R. 285)

By making this argument that P.O. II is a "rank," the FOP and
Crowley have painted themselves into a corner which demonstrates
the absurdity of their position. They completely ignore the
existence of the P.0O. III grade officers. The FOP and Crowley’s
failure to recognize P.0. III officers places them in a dilemma.
If their argument that P.0O. II grade officers constitute a "rank"
is assumed to be correct, then they have again ignored the facts
when they skip over P.0O. III's and assert that the "rank"
immediately below Sergeant is P.O. II. Under their mistaken
version of the ranking structure the rank immediately under
Sergeant would be P.O. IIT. If this were true, then Crowley is
arguing that he is ineligible to take the Sergeants promotional
examination since he is a P.0. II officer and would not be "from

the next lower rank." (R. 337)
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The FOP and Crowley surely know that P.O. II is not the "rank"
immediately below Sergeant. Appellants are all West Valley City
Police Officers who possess the departmental manual and Commission
Rules which set forth the rank and grade system. They presented
the trial court with no evidence regarding the rank structure in
the Police Department. Clearly, this argument is not made in good

faith.
D. FINDING OF FACT NO. 7: PLAINTIFF CROWLEY DID NOT RECEIVE
THE MINIMUM REQUIRED PASSING SCORE ON THE WRITTEN
EXAMINATION AND, THEREFORE, DID NOT PROCEED FURTHER IN
THE PROMOTIONAIL PROCESS. (R. 432)

Crowley admits that the Affidavit of Cory Ervin, Personnel
Generalist and Civil Service Commission Secretary, provided
evidence which supported this finding of fact (Exhibit G).
(Appellants’ Brief, p. 37.) Ervin stated in her Affidavit that she
was the custodian of all records of the West Valley City Civil
Service Commission, and that the Commission records in her
possession indicated that the minimum passing score on the written
examination was a score of 75 percent. She also indicated that
Plaintiff Crowley applied for and took the written examination, but
that he did not receive a score of 75 percent or above and,
therefore, did not advance to the next phase of the testing
process. (R. 185)

Crowley fails, however, to marshal the remaining supporting
evidence. For example, he omits his own sworn statement which
supports this finding. As Crowley stated in his Second Affidavit,
"I failed to pass the written examination by 1 point and was not
allowed to proceed to the next level of consideration." (R. 338)
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Crowley attempts to demonstrate that this finding of fact is
clearly erroneous by directing the Court’s attention to the
promotional examination announcements, which he asserts are better
evidence than Ervin’s sworn statement. Based on the two
promotional announcement memoranda, Crowley now argues that there
was no minimum passing score and that the top 15 scores on the
written examination would advance to the assessment center.
(Appellants’ Brief, p. 37.) This is patently untrue, as can be
demonstrated by examining the documents upon which he relies. The
June 6, 1989 memorandum announcing the promotional examination for
Sergeant clearly and unequivocally states in ¢ 1, line 3, that,
"Passing grade for all tests will be set at 75%." (Exhibit N.)
(R. 006) Also, on the second page of the June 6 memorandum, under
the heading "Assessment Center," appears the following statement:

"Only the top 15 candidates (with a passing score) on the written

examination will be invited to attend a two-day assessment center."
(Emphasis added.) (R. 007) The documents cited by Crowley support
the finding of fact.
Crowley produced no evidence or argument before the trial
court that the minimum passing score was not 75 percent.
E. FINDING OF FACT NO. 8: PLAINTIFF CROWLEY DID NOT SUFFER
A DISTINCT, PARTICULARIZED AND PALPABLE INJURY RELATED TO
THE CONDUCT OF DEFENDANTS. (R. 432)
This finding of fact is supported by the same evidence which
supports the other findings of fact related to Plaintiff Crowley.

Crowley believes that, "The trial court’s misperception that a

minimum passing score existed is the primary reason that finding
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no. 8 1s erroneous." (Appellants’ Brief, p. 38.) As was shown in
1 D above ("Finding of Fact No. 7"), the trial court’s finding that
Crowley did not receive the minimum required passing score of 75
percent on the written examination 1is supported by evidence
contained in the Record.

In attacking this finding of fact, Crowley makes the
additional argument that he has established evidence of injury by
alleging that seniority was not considered in the promotional
process. He provided the court with absolutely no evidence to
support this bare allegation, and his citations to the Record are
simply to where the same allegation is made in the original
Complaint, the Amended Complaint and his Affidavit. (Appellants’
Brief, p. 38; R. 6-9, 113-118, 339.) While Crowley admits that,
"Seniority may be considered in myriad ways" (Appellants’ Brief, p.
38), he completely ignores the court’s finding of fact and the
evidence which supports it, which clearly indicates that one year
of service (seniority) with the West Valley City Police Department
was required as a threshold qualification for entering the
examination process. Crowley has provided this Court with no basis
upon which it can find that finding of fact no. 8 is clearly

erroneous.

F. FINDING OF FACT NO. 10: MEMBERS OF PLAINTIFF ASSOCIATION
FRATERNAL ORDER OF POLICE LODGE #4 ("FOP") DID NOT SUFFER
DISTINCT, PARTICULARIZED AND PALPABLE INJURY RELATED TO
THE CONDUCT OF DEFENDANTS. (R. 433)
Plaintiff FOP attempts to demonstrate that this finding of
fact is clearly erroneous by providing the Court with a laundry

list of the allegations contained in their Complaint. (Appellants’
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Brief, pp. 24-26.) Conclusory allegations not supported by
specific facts are not sufficient to meet the standing test
requirement of a particularized injury. York v. Unqualified
Washington County Elected Officials, 714 P.2d 679 (Utah 1986).
Despite conducting discovery and having multiple opportunities to
present evidence to the trial court, the FOP produced virtually no
evidence to support its standing to bring this action. To the
contrary, Defendants provided the trial court with evidence upon
which it could base its decision that the FOP did not suffer an
injury that would provide it with standing in this case.

Much of the evidence, which has been set out previously in
support of the other challenged findings of fact, support this
finding. For example, the fact that one year of service was
required in the testing process provides the Court with a basis for
determining that the FOP was not injured through the lack or the
use of seniority in the testing process. Also, the evidence
clearly established and the trial court found that the rank
immediately below Sergeant is the rank of Police Officer. That
evidence supports the court’s determination that the FOP was not
injured when all three grades within the rank of Police Officer
were allowed to compete for promotion. Virtually all of the
remaining allegations regarding injuries suffered by the FOP relate
back to the seniority and rank issues for which they can provide no

factual support.

27



Plaintiff FOP has failed to provide this Court with any
evidence upon which it could find trial court’s finding of fact no.

10 to be clearly erroneous.
G. FINDING OF FACT NO. 11: PLAINTIFF FOP DID NOT PRESENT
ITS CLAIMS TO THE CIVIL SERVICE COMMISSION PRIOR TO THE
COMMENCEMENT OF THIS LAWSUIT. (R. 433)
As the FOP and Crowley’s Brief acknowledges, the Affidavit of
Cory Ervin establishes that as custodian of the records of the
Civil Service Commission she has no knowledge or record of the
Commission receiving any communication from Plaintiff FOP regarding
the 1989 Sergeants examination, nor does she have any record or
knowledge of the Commission transmitting any information to the FOP
regarding the examination, with the exception of information
supplied in connection with this lawsuit (Exhibit G). (R. 184-186)
Appellant FOP now makes the strained argument that the August
23, 1989, letter to the Civil Service Commission, which was signed
by a group of officers, constituted an appearance by the FOP. This
argument is made despite the fact that the letter itself is not on
FOP letterhead, nor does the body of the letter contain any
representation whatsoever that the officers are acting as the FOP,
on behalf of the FOP or are even all members of the FOP. (R. 010)
Even Crowley, President of the FOP, simply states the following in
ﬁis Affidavit:
19. I signed a letter to the Commission
objecting to the procedure followed in the
Sergeants promotion evaluation process.

(R. 339) The fact that Crowley does not indicate that the letter

was signed in his capacity as FOP President, as a FOP member or in

28



any manner on behalf of the FOP is a clear indication that the
August 23, 1989 letter was submitted to the Commission on behalf of
the individual officers who signed the letter. This comports with
the language of the letter itself, where the officers simply refer
to themselves as "we the undersigned officers of West Valley City."
(R. 010) Although many or all of the signees of the letter may
have been FOP members, that certainly does not make it an action of
the FOP as is now being suggested.

Plaintiff FOP makes a sidebar argument that there existed no
process by which the FOP could have improprieties in the testing
process reviewed by the Civil Service Commission. This argument is
obviously absurd, since the 30 officers who signed the August 23,
1989 letter did successfully bring alleged improprieties to the
Commission and received a response from the Commission following
the Commission’s investigation. (R. 10-13) By making this
argument, the FOP is in the ludicrous position of simultaneously
arguing that no process exists for presenting claims to the
Commission, and that they did, in fact, present their claim to the
Commission.

The Affidavit of Cory Ervin supplies support for the court’s
finding of fact, and Plaintiff FOP has provided this Court with no
evidence from which it could find that finding of fact no. 11 is

clearly erroneous.
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POINT IIT
PLAINTIFF FOP DOES NOT HAVE STANDING TO BRING
THIS SUIT IN ITS REPRESENTATIVE CAPACITY SINCE
THERE EXIST OBVIOUS CONFLICTS AMONG ITS
MEMBERS .

The test to determine whether or not an association such as
Plaintiff FOP has standing to bring an action in its representative
capacity 1is set forth in two Utah <cases, Utah Restaurant
Association v. Davis County Board of Health, 709 P.2d 1159 (Utah
1985), and Society of Professicnal Journalists v. Bullock, 743 P.2d
1166 (Utah 1987). These two decisions follow the association
standing test set by the United States Supreme Court in Warth v.
Seldin, 422 U.S. 490, 45 L.Ed.2d 343, 95 S. Ct. 2197 (1975). The
three cases mentioned above set forth a two-prong test for
determining when an association can represent its members in court.
The first prong of the test is that the individual members of the
association must have standing to sue. The second prong of the
test is that the nature of the claim and of the relief sought does
not require the individual participation of each injured party.

The Utah Supreme Court, in its cases adopting the Warth test,
provides insight as to what is necessary to meet this standing
test. Specifically with respect to the second prong of the test,
the relief sought by the association must not require the
individual participation of each injured party. The court, in
Society of Professional Journalists, found that the Society met the
second prong of the test, since ". . . the relief it sought would
have benefitted all its members . . . ." (emphasis added); and,
". . . the association was fully capable of presenting to the
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district court the factual and legal access issues about which its
members were concerned." Society of Professional Journalists, at
1175. In the Utah Restaurant case, the Supreme Court found the
plaintiff association to have met the second prong of the test
because, "The questions raised as to the validity of the Board'’s

enactment are common to all Davis County members of the

Association" (emphasis added); and, "Nothing suggests that their
individual interests will not be adequately protected . . . ."
Utah Restaurant Association, at 1163.

In this case, individual members of the FOP have diverse
interests which create internal conflicts such that the FOP cannot
represent all of its members. The courts have consistently held
that this second prong of the association standing test cannot be
met when conflicts of interest exist within an association. The
action then cannot be for the common good or benefit of all members
of the association. For example, the United States Supreme Court
found that a women’s association lacked standing with regard to
Medicaid abortions because of a diversity of views within the
membership of the association. Harris v. McRae, 448 U.S. 297, 321
(1980). The Eighth Circuit Court of Appeals denied standing to a
contractors’ association and stated:

Moreover, the claim asserted requires the
participation of the individual members of the
association. The association is clearly not
in a position to speak for its members .
Their status and interests are too diverse and
the possibilities of conflict too obvious to
make the association an appropriate vehicle to
litigate the claims of its members

Some stand to benefit from working on the
project under the agreement and still others
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will be heard by not being able to do so . . .
It is for the court, not the members of the
association, to determine whether their
interests require individual representation.
Here 1in view of the actual and potential
conflicts, they clearly do.
Associated General Contractors v. Otter Tail Power Company, 611
F.2d 684, 691 (1979) (footnote omitted; emphasis added).

An excellent discussion of the effects of conflicts within an
association 1is found at 13 Wright, Miller & Cooper, Federal
Practice and Procedure: Jurisdiction 2d § 3531.9, at 617-623
(1984) (Exhibit 0).

In this case, Appellant FOP is acting as a representative for
its members, the West Valley City Police Officers. This is
precisely the type of association that is subject to the test set
forth 1in the Utah Restaurant and Society of Professional
Journalists cases. The 12(b)(1) Motion to Dismiss brought by
Nordfelt and the Civil Service Commission attacked the standing of
the FOP, both on the face of the Complaint and factually. The
trial court correctly found that, under either type of attack, the
FOP failed to meet the minimum requirements for association
standing.

When a complaint is attacked on its face, the court assumes
the facts as set forth in the complaint to be true. Mortensen v.
First Federal Savings and Loan, 549 F.2d, at 891. Even given this
advantage, the FOP failed to meet the test. The original Complaint
and the Amended Complaints are devoid of any allegation regarding
individual members of the FOP having the capacity to bring this

action, nor do they describe specific damage to any FOP member.

32



(R. 2-14, 73-77, 113-118) Also, the FOP fails to allege that this
action can be prosecuted by the FOP without requiring the
individual participation of its members. All of these elements are
necessary and their lack of pleading makes the FOP’s Complaint
defective on its face, as was found by the trial court. (R. 411-
412, 431-437)

The FOP’s standing was also attacked on a purely factual
basis. When attacked in this manner, the FOP’s Complaint is given
no deferential treatment. The Court may investigate the facts to
determine if jurisdiction exists, and the burden to prove
jurisdiction is on the party asserting it. Adams v. Bain, 697
F.2d, at 1219; Mortensen, at 891. As was found by the trial court,
the facts support a finding that the FOP cannot meet the minimum
standing requirements of the association test.

The FOP clearly cannot meet the second prong of the test,
which requires that the action not require the individual
participation of members of the association. Courts consistently
deny standing where there are conflicts of interest within the
association itself. 1In this case, the trial court correctly found
that there were clear conflicts. (R. 411-412, 431-437) This case
falls squarely within the example provided by Justice Stewart, when
he stated that, ". . . individual participation may be required if
conflicts of interest exist between the members of an association.”
Society of Professional Journalists, at 1182. (J. Stewart

Dissent.)
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The most dramatic example of this conflict lies on the very
face of the Complaint itself, where Nordfelt, a dues-paying FOP
member in good standing, was made a defendant (Exhibit K). (R.
002, 176, 186) The FOP sued one of its own members and put itself
in the absurd position of claiming to be suing in its
representative capacity, when it has members as both plaintiffs and
defendants in the same case.

Also, the trial court found in finding of fact no. 14 (R. 433)

that the FOP was put in a position of deposing its own members as

hostile witnesses. (R. 47-48, 50-51, 59-62, 92-93, 175-176, 178,
186, 189) The testing process which is being disputed was
formulated and administered by members of the FOP. (R. 178, 189)

(Finding of fact No. 12, R. 433) The allegations of improper
actions during the testing process necessarily means that the FOP
is alleging that it was wronged by its own members who approved and
administered the test. Those officers, Defendant Chief Nordfelt,
who approved the test, and Assistant Chief J. Steven Shreeve and
Lieutenant Larry L. Moody, who formulated and administered the
Sergeant’s test, were deposed by the FOP. (R. 59-60, 92-93, 178,
189) Even the FOP recognized the conflict by refusing to provide
Shreeve and Moody with legal counsel during the depositions (R.
178, 189), and, in the case of Shreeve, specifically telling him
that it would not provide him with legal counsel at the deposition
due to a "conflict of interest." (R. 189) Both Shreeve and Moody
are dues-paying FOP members in good standing (Exhibits H and I).

(R. 178, 186, 189)
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Also, if the FOP 1is successful in nullifying the 1989
Sergeant’s test and resulting promotions, the result would be
dramatic, adverse consequences to certain individual members of the
FOP association. FOP members Charles Illsley, Guy Dodge and Craig
Gibson were promoted to the rank of Sergeant as a result of the
1989 test. The trial court found, in finding of fact no. 13, that
the FOP members will lose rank, pay and benefits if the FOP
successfully nullifies the promotions. All three individuals are
dues-paying members of the FOP (Exhibits L and M). (R. 181, 183,
186) Finally, the FOP has produced no evidence that would indicate
that, if it is not granted standing, the issues are not likely to
be raised at all or that the issues are so unique and important
than an exception should be made to the standing test. To the
contrary, there are obviously other Plaintiffs (Crowley) and
potential Plaintiffs (Salmon and Shopay) who are willing to take
action.

An association with internal conflicts of interest simply
cannot meet the standing test. The trial court correctly found
that the FOP failed the second prong of the association standing
test, since there are serious, obvious conflicts of interest within
the FOP and it cannot act for the benefit or common good of all of
its members. The FOP lacks standing both on the face of the

Complaint itself and upon the facts of the case as found by the

trial court.
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POINT IV
APPELLANT CROWLEY SUFFERED NO INJURY, AND,
THEREFORE, DOES NOT HAVE STANDING TO BRING
THIS ACTION AS AN INDIVIDUAL.

In order to carry his burden of proof that he had the
necessary standing to bring this action, Appellant Crowley had to
provide the court with evidence demonstrating that he has suffered
a distinct and palpable injury that gives him a personal stake in
the outcome of the legal dispute. Jenkins v. Swan, 675 P.2d 1145
(Utah 1983); Wade v. Burke, 800 P.2d 1106 (Utah App. 1990). Also,
there must be a causal relationship between any injury to Crowley
and the actions of Nordfelt and the Civil Service Commission.

The Utah Supreme Court discussed the standing test at length
in the Jenkins case, and stated:

.. this Court will not readily relieve a
plaintiff of the salutory [sic] requirement of
showing a real and personal interest in the
dispute. . . . the inquiry will be directed to
the traditional criteria of the plaintiff’s
personal stake in the controversy. One who is

adversely affected by governmental actions has
standing under this criterion. One who is not

adversely affected has no standing. A mere
allegation of an adverse impact 1is not
sufficient. There must also be some causal

relationship alleged between the injury to the
plaintiff, the governmental actions and the
relief requested.
Jenkins, at 1150.
This test requires an injury particular to the plaintiff by
virtue of the claimed wrong, not a general injury. Absent a claim

of specific injury related to the alleged illegal activity, this

standing test has not been met. Jenkins, at 1151.
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The 12(b)(1) Motion to Dismiss brought by Nordfelt and the
Civil Service Commission attacked Crowley’s standing both on the
face of the Complaint and factually. The Complaint and the Amended
Complaints are devoid of any allegations that Crowley received a
particularized injury, or that any injury was caused by the actions
of Nordfelt and the Civil Service Commission. (R. 2-14, 73-77,
113-118) Therefore, the trial court correctly found that the
Complaint, on its face, failed to establish Crowley’s standing to
sue. (R. 411-412, 431-437)

Crowley’s standing was also attacked factually. The facts, as
found by the trial court, support a finding that Crowley cannot
satisfy either factor required in Jenkins. Crowley took the 1989
Sergeant’s promotional written examination, which required a
minimum score of 75 percent to advance to the next level of
testing. (R. 006, 186) As Crowley admits in his Second Affidavit,
he failed to reach the required score of 75 percent on the written
section of the examination, and, therefore, did not proceed further
in the testing and was not listed on the promotional roster.
(R. 338) He has not alleged, nor is it conceivable, how he
suffered a particularized injury in this case. Even if the court
assumes that Crowley suffered an injury in failing the test, it is
clear that there is no causal relationship between any injury he
may have suffered and any alleged improper action by the Commission
or Nordfelt. Crowley’s failure on the written examination was
solely the result of his personal knowledge, ability and effort in

taking the examination. Even if the actions complained of in the
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Complaint were true, none of those actions affected Crowley’s

performance on the written test. The alleged improper actions by

Nordfelt and the Civil Service Commission did not and could not
affect Crowley’s test score one iota.

In his brief, Crowley makes two arguments to assert his
standing. First, in the face of overwhelming evidence, including
his own Affidavit, he makes the allegation that there was no
minimum passing score on the written examination. As was
demonstrated earlier on pages 24 and 25 of this brief, that
argument simply has no factual support.

Crowley’s second argument is based upon the notion that he has
standing because he is a member of a class which has an interest in
the proper administration of the Civil Service Rules. He then
relies on a non-standing case, Hayward v. Pennock, 444 P.2d 59
(Utah 1968), to advance the rationale that all officers have an
interest in proper administration of the Civil Service Rules. 1In
fact, Hayward recognizes, in the quote provided by Plaintiffs, that
this is an interest shared by both "employees and the public."
Hayward, at 60. This type of general interest or grievance cannot
form the basis for standing before the court.

An attempt to confer standing by merely having a general
interest common to the public or a class of individuals is exactly
the type of case that the "distinct and palpable injury" test is
designed to screen out. The United States Supreme Court has held

that:

Petitioners must allege and show that they
personally have been injured, not that injury
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has been suffered by other, wunidentified
members of the class to which they belong and
which they purport to represent. Unless these
petitioners can thus demonstrate the requisite
case or controversy between themselves
personally and respondents, "none may seek
relief on behalf of himself or any other
member of the class."

warth, at 502 (emphasis added).
The Warth court also stated that:

.. the Court has held that when the

asserted harm is a "generalized grievance"

shared in substantially equal measure by all

or a large class of citizens, that harm alone

normally does not warrant exercise of

jurisdiction.
warth, at 499. 1In Schlesinger v. Reservists to Stop the War, 418
U.S. 208, 41 L.Ed.2d 706, 94 S. Ct. 2925 (1974), the Supreme Court
expressed its reluctance to entertain "generalized grievances about
the conduct of Government," and also, in defining the type of
injury required to establish standing, stated flatly that,
"Abstract injury is not enough." Schlesinger, 418 U.S., at 220.

The Utah Supreme Court also rejected the generalized grievance

argument and held that it 1is generally insufficient for the
plaintiff to assert a general interest. Jenkins, at 1149. The
Court has also stated that, ". . . this Court will not lightly
dispense with the requirement that a litigant have a personal stake
in the outcome of a specific dispute." Terracor v. Utah Board of
State Lands, 716 ©P.2d 796 (Utah 1986). Also, conclusory
allegations which are not supported by specific facts which show

injury do not meet the standing test. York v. Unqualified

Washington County Elected Officials, 714 P.2d 679 (Utah 1986).
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Finally, Crowley has produced no evidence that would indicate
that if he is not granted standing, then these issues will not be
raised or that the issues are so unique and important than an
exception to the standing test should be made. Obviously, there
are other Plaintiffs (FOP) and potential Plaintiffs (Salmon and
Shopay) who are willing to take action. Crowley’s contention that
he meets the exception criteria of the Jenkins case is not well
founded or supported.

Crowley failed to carry his burden of providing the trial
court with facts which form a basis for his standing before the
court. Furthermore, such facts simply do not exist. The trial
court correctly found that both on the face of the Complaint and
upon the facts, as investigated and found by the trial court,
Crowley did not have standing to bring this action.

POINT V

THE TRIAL COURT WAS CORRECT IN APPLYING THE
EXTRAORDINARY WRIT STANDING TEST.

The Complaint filed by the FOP and Crowley is clearly in the
nature of the now abolished writ of mandamus. It asked the court
to order a lower board, the Civil Service Commission, and a public
officer, the Police Chief, to take certain actions. Rule 65B of
the Utah Rules of Civil Procedure (1988) (Exhibit D) provides that
there shall be no special forms of writ such as writs of mandamus.
Rule 65B provides a remedy to replace the writ of mandamus, and
specifies that it shall be commenced by complaint. Courts have
traditionally treated appeals from decisions of civil service
commissions as being governed by Rule 65B. For example, Lee V.

40



Provo City Civil Service Commission, 582 P.2d 485 (Utah 1978);
Child v. Salt Lake City Civil Service Commission, 575 P.2d 195
(Utah 1978). The trial court correctly applied the extraordinary
writ standing test as an alternative standing test, and determined
that the FOP and Crowley could not meet the minimum standing
requirements.

The Utah Supreme Court has determined that the standing
requirements necessary to obtain review of a lower board decision

under Rule 65B are the following:

1. The plaintiff has standing before the lower body.
2. A ruling by the lower body was adverse to the plaintiff.
3. The plaintiff presented the claim to the lower body.

The court stated that if a plaintiff fails to establish any one of
those requirements, the Rule 65B claim will not be considered.
Society of Professional Journalists, at 1172.

Based upon the findings and conclusions discussed earlier in
this brief, Appellant FOP cannot meet the first two prongs of this
test. If the FOP has no standing to appear before the trial court
as a plaintiff, it follows that it would have not standing to
appear before the Appellee Civil Service Commission. Also, the
ruling of the Commission was not adverse to the FOP. Some members
of the FOP association, those promoted or high on the roster, were
not adversely affected by rulings of the Commission. However, it
is the third prong of the test which the FOP obviously cannot meet.
The trial court correctly found that the FOP had not presented its

claim to the Commission. (Finding of fact no. 11; R. 433) The
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only evidence presented to the trial court on this issue supported
that finding. Also, the Supreme Court has denied standing to a
party on an appeal because the party failed to take action at the
administrative level. S & G v. Morgan, 797 P.2d 1086 (Utah 1990).

Appellant Crowley also fails to meet the Society of
Professional Journalists’ Rule 65B test. Crowley does not meet the
first or second prongs of the test. Based upon the same rationale
set forth above regarding his individual jurisdiction before this
Court, Crowley also lacks standing to proceed before the
Commission. He simply did not suffer a particularized injury as a
result of the Commission’s or Police Chief’s actions. Also, as set
forth above, the rulings of the Commission were not adverse to
Crowley. Neither the Commission nor the Chief in any way affected
Crowley’s performance on the written examination.

POINT VI
APPEAL OF THE TRIAL COURT'S DENIAL OF SALMON
AND SHOPAY’'S MOTION FOR JOINDER IS NOT
PROPERLY BEFORE THIS COURT, AND SAID MOTION
WAS PROPERLY DISMISSED BY THE TRIAL COURT.

This Court cannot consider the trial court’s denial of William
Salmon and David Shopay’s Motion for Joinder, since Salmon and
Shopay are not parties to this appeal. Standing to prosecute an
appeal must be based upon an interest in the trial court’s decision
which is "direct, immediate and substantial." Creamer v. Bucy, 700
P.2d 668, 670 (Okla. App. 1985). The only parties below which
chose to file an appeal were the FOP and Crowley (R. 439-440), and
they have no standing to assert the rights of other parties who
choose not to file an appeal.
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It is clear that an appellant cannot prosecute an appeal on an
issue which is not adverse to the appellant. Utility Contractors
Association of New Jersey, Inc. v. Toops, 507 F.2d 83, 86 (3rd Cir.
1974); International Brother of Teamsters, Chaffeurs, Stablemen and
Helpers of America, Local Union No. 523, of Tulsa, Oklahoma, v.
Keystone Freight Lines, Inc., 123 F.2d 326 (10th Cir. 1941). As
the Supreme Court has stated, "Only parties to a decree can appeal.
If a party to the suit is in no manner affected by what is decreed,
he cannot be said to be a party to the decree." Farmers’ Loan and
Trust Co., 106 U.S. 265, 269 (1982). Whether or not Salmon and
Shopay are joined as parties in this case has absolutely no affect
upon the Court’s decision as to whether or not the FOP and Crowley
have standing. There are few cases upon this procedural issue and
no Utah cases, but the rationale is clear. As the Third Circuit
stated in the Utility Contractors case, "This small point of
appellate procedure has not often been litigated, probably because
it is so elementary." Utility Contractors, at 85.

Assuming arguendo, that the court determines it is proper to
rule upon the propriety of the trial court’s denial of Salmon and
Shopay’s Motion for Joinder, it is clear that the trial court’s
decision was correct. First, the cases establish that standing is
an issue which directly affects the subject matter jurisdiction of
a court to hear a lawsuit. Heath Techna Corporation v. Sound
Systems International, 588 P.2d 169, 170 (Utah 1978). If the trial
court finds that the original plaintiff does not have standing,

then dismissal of the case is the only action available to the
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court. Rule 12(h)(2) of the Utah Rules of Civil Procedure clearly
mandates that whenever it appears that a court does not have
subject matter jurisdiction, then, ". . . the court shall dismiss
the action." (Exhibit C.) (Emphasis added.) Also, the cases are
clear that when a court lacks subject matter jurisdiction, its
authority extends no further than to dismiss the action.
Deschenes v. King County, 521 P.2d 1181 (Wash. 1974); Minter-Wilson
Drilling Company, Inc. v. Randall, 675 P.2d 365 (Kan. 1984).
Perhaps the most concise statement regarding this area of law
was made by the Supreme Court of Wyoming in Matter of Contempt
Order (Anderson), 765 P.2d 933 (Wyo. 1988), when the court stated:
It is fundamental, if not axiomatic, that,
before a court can render any decision or

order having any effect in any case or matter,
it must have subject matter jurisdiction.

(Citation omitted.) Jurisdiction is essential
to the exercise of judicial power. (Citation
omitted.) Once the court has jurisdiction, it

lacks any authority to proceed, and any

decision, judgment or other order is, as a

matter of law, utterly void and of no effect

for any purpose.
Matter of Contempt Order (Anderson), at 936. These cases are
consistent with Rule 12(h)(2) of the Utah Rules of Civil Procedure
(Exhibit C).

When the trial court determined that the FOP and Crowley did

not have standing, then the court had no jurisdiction to grant the
Motion for Joinder of potential plaintiffs, Salmon and Shopay.

Salmon and Shopay were always free to file their own action against

the Defendants; however, they cannot join a nonexisting lawsuit and
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thereby bootstrap the action into a position of potential
jurisdiction.
It was within the discretion of the trial court and based upon
sound legal principles that the Motion for Joinder was denied.
CONCLUSION
For the reasons advanced above, 'the Findings of Fact,

Conclusions of Law, Decision and Order of the trial court should be

affirmed in all respects.

7% .
DATED this Z& day of gg?fiomaé,@ , 1992.
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Attdrney for Defendants/Appellees
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ADDENDA

Exhibit A: Trial Court Ruling
Exhibit B: Findings of Fact, Conclusions of Law, Decision and
Order
Exhibit C: Rule 12, Utah Rules of Civil Procedure
Exhibit D: Rule 65B, Utah Rules of Civil Procedure
Exhibit E: West Valley City Civil Service Policy and
Procedures Manual:
Rule II-32
Rule III-1
Rule III-2
Rule III-6
Rule III-7
Exhibit F: West Valley Police Department Manual,
Section 1700.23
Exhibit G: Affidavits of Cory Ervin (2)
Exhibit H: Affidavit of J. Stephen Shreeve
Exhibit I: Affidavit of Larry L. Moody
Exhibit J: 