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REPLY BRIEF
NT OF FACTS
~ppellants copoeited $7,500 with Steven R, Carter,
tle " ober, Nr. Carter <ubsecuently issued a check for
§7,500 wut of hie breherage sccount to Stephen Gubler.

fhise Tunds were used as part of the dowrpayment in purchase

i ihe ¢ .bject real preoperty. Mr. Carter's testimony

‘tie ves that the $7,500 was the Appellants' money.

to,vern Cobler's testimony indicates that the $7,500 was a
-icn due and owing to him. The trial court found and

Peid ihiat the $7,500 was in fact the Appellants and that the

Lo ;ordents chould return that money to the Appellants. The

beopoaients argue on fppeal that said Finding of the court

thenld be reversed.



ARGUMENT
The court's finding that the §7 27 .

Carter to Gubler was the Appell nts = yev 1.

in the record «nd should be + " ~1d. Mr. Cavver, g
himself was best able to enl® 17 .n the court .. e o,
dicpesition of funds {rom his ' "erage trvet - I
it was he who wrote the check -~id it was his - vy
Carter indicated that he relce. .. d the $7,500 ol Yr. ¢ ¢
moriey upon rhe *Jams’ consent vd that he geve It o1e too
L. Gubler. (Sce Trial Transcript (heveafier 1) Foze 110
Line 25 thro..h Fige 113, Line 1 2nd Page 113, V7. cs 17 4

13; TT Page 14, Lines &4 through 7; 7T Page 177, Tirce
22-25; TT Pzze 133, Lines 11-20), Mr, Carter's resiy oay
was direct :md to the point th-t the $7,500 - - .t of hic

brokerage trust account and went to Mr. Gubl o

was indeed the *dams' money whirh was trancicrood.  Szig

money tad rot been transferred until Mr. Corior ™.d
contacted Mr. A7ame and had received his authori atien te
release the funds. It is acknowledged that Mr. Stephen

Gubler testiriied that he thought the funds v.re part of ko
commission. F.wever, it is nored that Mr. Carter tesriii:
that to have peid Mr. Gubler a commission out of htis
brokerage trust account would have been illeral. (TT Pae
114, Line 1%, through Page 115, Line 2).

In regards to this Court's standard of revier &of
factual issues determined by the trial court, it is
undeniably beld that the trial court's Findings of Fauf .
not be disturted on appeal urless they are clearly
errorieous and that as a matter of law no one could
reasonably find as did the fact finder. Carnesecca v
Carnesecca, 572 P.2d 708 (Utah, 1977). This Court has |
consistently followed the standard of appellate review ‘!

precludes substitution of the Supreme Courts judgment {tf

!



-

rhet of rhe trial court on issues of fact, where the trial
cr e Findi-gs and Judgment are based on substantial,
rent o and s riscible evidence. Fisher v. Taylor, 572

S5 393 (Ursh, 1v/7). Sve also Hal Taylor Associates v.

wreyica, inc., f£57 P.Zd 743 (Urzh, 1982). The trial

cooin the dnstant Satter was pre-crnted with substantial
e which ¢loarly and convincingly showed that the

“ohich Feepar oot Stephen Gubler received was indeed

1ty reney which the Appellants bhad tendered to Steven
i L0
The testi iy regarding the origin of the subject
owas proszertad Ly otwo individuals, namely the
Fent Stephen (VYler and by the broker in this
~orion, Steven <. Carier. The irial court Judge was in

in to chterne firsthzard, the demeanor of these two

--te ~-nd to -ices thelr credibility in regards to the
Bontrecs of thie v-rters testitied to. This Court cannot
berirute ite Jodgment for that of the trial court
_ordineg rhe farrs restified to by these individuals., 1In
ella v, Baugh, 660 P.2d 233 (Urah, 1983), the Utah
e Conrt staled:
The trial court heard the witnesses of both
partiese firsthand, evaluated detrailed written
~ucdits by both sides, and concluded that
nlainciff's evidence was not as convincing as
ceierndant's evidence. Cn zppeal we do not retry
the ferte erd will not overturn the trial court's
rindirgs of fsact if they are supported by
cubstaniizl evidence.

o Fege v. Clark, 197 Colo. 306, 592 P.2d

t157%) in which the Colorado court addresses the fact

See al

or

rs cpportunity to observe the witnesses and determine
+ir (redibility first hand. Steven Carter undeniably
“1i7ied that the $7,500 given to Stephen Gubler was the
‘ams' original deposit. The Respondent Stephen Gubler



testified that Mr. Carter had told him thact tle Ui
part of his commission. However, Mr. Carter teeti .
the $7,500 was not for Mr. Gubler's « ivsion nor oo«
check issued a comrission check., (il Poge 234, lireg |2
Respondents' counsel would toave this Conen o

that Appellants anc Ste.e Carter had en cngoing ha
relationchip as partrers and thus his ivcrivony ig
unrelizble. It is poinred out, that in the irst.ng

all of the parties contvmplated some ~wrt ol busipecc

rel-ti =ship with e¢=ch cther. The re’- "ciship be Lo
Ad=zms =:nd Steve Csvrier wzs client to “ioher - the <. ¢
betwcen the Gublers and Steve Carter. Aoiually, Sio i
Gubler had further hi<ircss relaticor-lips with Mr. Coive,

Gubler was one of his celesmen and he 1-C cwned pre, v
with him. (TT Pages 13£-139). DMr. C-rier’'s vestimony ic
not irherently unreiiable because of his Vaisiness

associsrions with Mr. fdams. Mr. ¢ ':vs' tesiimeny rerily
indicates that his bueiness relaticrship wich Mr. Cooi-r
as his broker, and that he went to other lLirokers in .le

Toese iavesu ot

Washington County area to see what bu:

opportunities existed. (IT Fage 27, lines 3-8). UMr. (ar

testified, that on ore other occasion he did ovwn a jeint
interest in some property with Mr. Adems. (1T Page 110,
Lines 10-13).

The evidence presented at trial does not oo

any facts which would show that Mr. Carter was biased in <=

way for or against the fppellants or the Rcspondents.
trial court's assessment of these facts znd these wil

should not be disturbed.



CORCLUSTON
The i-<ue before the trial court regarding the
G0 which

toodered by Sreven R. Carter to the

rdent S ven L. Gubler wzs purely an issue of fact.

e «rial o .urt defermined from the testimony presented that

At $7,500 Y2 come from St.oven R. Carter's brokerage trust

unt oand itat it was in facr the original $7,500 that

.

Cooetlante D ad condered initizally as a stock subscription in

leat Vista, Inc., and cver=ll as a deposit for their

irixl Jrizrest in the subject real property. These facts
« well st stenriated in the record. It is rot in this
rt's pevo. ~tive to set eside ithe trial court's Findings
carding these facts in order to reach a different
caclusion.
“re irial court's f7odings and Conclusion in
serce to “he §7,500 which " ¢ tendered by Mr. Carter to

oot L Stephen Gutler chould be affirmed.

o
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