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IN THE SUPREME COURT
of the
STATE OF UTAH

RULON R. WEST,
Plaintiff and Appellant,

VS.

TERRY R. WEST and
FLORA E. WEST,

Defendants and Respondents.

Case No. 9870

RESPONDENTS’ BRIEF

PLEADINGS

Plaintiff and appellant shall hereinafter be
referred to as “Rulon”. Defendant and respondents
Terry West and Flora West will hereinafter be re-
ferred to as “Terry” and “Flora”.

“Ex.” shall refer to Exhibit, “P”, to para-
graph, and “R”, to Record.

Rulon’s complaint in the first count sets forth
verbatim paragraphs 6 and 12 of the partnership
agreement between Rulon, Terry and Flora, R. 1,
involving a motel operation called El Rancho enter-

1
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prises and hereinafter referred to as El Rancho. A
copy of the agreement is attached to Rulon’s com-
plaint, bearing the date, “October 1957”. P 6 of
said agreement is as follows:

6. The net profits of the business shall be
divided between the partners in the following
proportions: Rulon R. West, forty percent
(40% ) ; Terry R. West, forty percent (40%) ;
and Flora E. West, twenty percent (20%);
and the partners shall in like proportion bear
all losses, including loss of capital.

P 12 is as follows:

12. If * * * the partnership shall be deter-
mined or expire during the joint lives of the
partners, then the partnership shall be wound
up, and the assets distributed in the propor-
tions set forth in paragraph 6 above hereof.

Rulon’s complaint also has attached thereto
Ex B, R 5, wherein the attorneys for Rulon in writ-
ing demanded a winding-up of partnership affairs
and a distribution to be made to Rulon of 40%
in accordance with P 6 iand 12 as pled in said com-
plaint. Said Ex B, R 5 over signature of Rulon’s
atorney, reading in part as follows:

“Your partnership agreement provides that
“if the partnership shall be determined or
expire during the joint lives of the partners,
then the partnership shall be wound up, and
the assets distributed in the proportions set
forth in paragraph 6 above hereof.” Para-
graph 12, Paragraph 6 provides for a forty
percent (4L0% ) distribution to your father.”
(Emphasis Supplied.) .
2
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Terry filed an answer and counterclaim to
Rulon’s complaint in which Terry asserted that he
entered into the partnership agreement in good
faith and left school, gave up all other ambitions
and endeavors in consideration of the promise of
Rulon to make all capital investments and contribu-
tions with the understanding that should Rulon de-
cide to wind up affairs and force an involuntary
winding up onto Terry, that Rulon would transfer
to Terry 40% of all the capital investments and
advancements made and Rulon would have only
40% of everything returned to him, R 14, P 2.

Terry also alleged in said answer and counter-
claim that pursuant to the notice of winding-up
served upon him and identified as Ex B, R 5, at-
tached to Rulon’s complaint, that Terry entered
into a dissolution agreement, which is attached to
Terry’s answer and counterclaim, identified as Ex
2, R 19 to 22, and Terry also pled and attached to
said answer and counterclaim, Ex 1, R 18.

Ex 1, R 18 is pled and claimed as conclusive
evidence of Rulon’s carrying out his intention to
take only 40% of everything or all interest in all
assets of El Rancho with the balance of all assets
and all interest, 40% to gog to Terry and 20%
to go to Flora.

In said Ex 1, R 18, over Rulon’s signature,
appears,

W
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“l. The contribution made by Rulon R. West
with respect to the 40% interest acquired
by Terry R. West was and is a gift from Rulon
R. West and Rulon R. West does agree to
file a gift tax return in connection herewith
so stating”. Ex 1, R 18.

(42 & * L33

“3. The undersigned, Rulon R. West, fur-
ther certifies that the interest in El Rancho
enterprises were not only a gift to Terry R.
West but also to Flora E. West and their
nlerests were acquired by virtue of a gift.
(Emphasis supplied).

Dated at Salt Lake City, Utah, this 2nd day

of April, 1960. ;
(S) Rulon R. West
v Terry also pled estoppel as against Rulon, al-
leging that Rulon was estopped to assert otherwise
R 15, P 10.

Flora filed her answer in which she alleged
that she was entitled to 20% of all assets and every-
thing, including contributions under and by virtue
of P 12 as set out in plaintiff’s pleadings R 1 and
further that Rulon had so intended, should he force
a winding up. See R 29, P 7. Flora further alleged
that said 20% was a transfer to her and was made
conclusive under the agreement of April 2, 1960,
which agreement is identified as R 18. See R 30,
P 9 of her answer so alleging. Flora also pled es-
stoppel, R 30.

Rulon filed a reply to the answer and counter-

4
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claim of Terry wherein Rulon admitted the execu-
tion of Ex 1, R 18 wherein it was asserted by Terry
and Flora that it constituted conclusive evidence
of a complete transfer of 40% of everything and
all interest to Terry and 20 % of everything to Flora,
and Rulon raised as the ONLY defense to said Ex-
hibit, that it was without consideration,

Rulon next moved the Court for a Summary
Judgment, representing to the Court and alleging
and specifying,

“There is no genuine issue of any material
fact * * *”, with respect to the issues in said first
cause, see R 38, and that Rulon was entitled to
judgment thereon as a matter of law.

Terry, after the filing of the motion for Sum-
mary Judgment, but before hearing thereon, filed
an affidavit under oath, alleging that the consent
to the dissolution was entered into with reliance on
the declaration that Rulon would have returned to
him only 40% of everything in accordance with
his letter of March 21, 1960, wherein Rulon agreed
to take only 40% and Rulon having so pled. See
R 44 for the Exhibit, also R 5 and see R 40 to 44
for Terry’s affidavit. In said affidavit, Terry fur-
ther alleges that the dissolution was to be concluded
with Rulon to get only 40% of everything as de-
clared in P 6 and 12 of the contract R 1 and the
election R 5 to wind up made by Rulon in his at-

5
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torney’s letter of March 21, 1960.

Said affidavit further alleges that Terry en-
tered the partnership with the express understand-
ing that it was the intention of the partners that
should Rulon force an involuntary winding-up onto
Terry, that Rulon would receive back only said
40%. Rulon did not either deny or put at issue said
affidavit or object to the Court’s receiving same in
evidence.

Counsel for Terry moved the Court that all
depositions be published, which motion was granted
by the Court R 107-12 and that all pleadings, affi-
davits, interrogatories and answers to interroga-
tories also be considered by the Court and received
into evidence, as well as all other pleadings, which
motion was also granted R 110, Rulon’s counsel
made no objections to any pleadings, admissions,
affidavits, exhibits or any objections of any kind.

Rulon’s counsel then moved the Court for a
Summary Judgment, wherein he admitted everything
in the affidavit, since it was not denied, and he still
represented to the Court that there was no genuine
issue of any material fact with respect to the said
first count, and he made no objections to pleadings
or evidence or affidavit. The Court entered its judg-
ment R 110 to 112, resolving the issues in favor of
Terry and Flora, which judgment constitutes the

. . .
basis of this appeal.
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FACTS

Terry changed all future plans and left all fu-
ture ambitions to go into a new field and operate
El Rancho, the subject of said partnership, and he
did so for Rulon, at Rulon’s request and with the
express understanding that Rulon would advance
all capital and that Rulon could not at his whim
and after sacrifice and change of position made
by Terry and when the business was built up, term-
inate Terry’s interest in the partnership with Terry
being thrown out of his occupation and forced to
change position again, unless Rulon’s withdrawal
from all assets, including all capital contributions
and advancements was made to be limited to only
40% and tall of the balance, 40% to go to Terry
and 20% to go to Flora. See R1, P 6 and 12 where-
in Rulon himself has pled said contract so asserting.
Moreover, this was part of Rulon’s estate planning
being carried out by his attorney’s to avoid inherit-
ance taxes on a half million dollar estate.

Terry, in good faith, went into and operated
the motel. When Rulon elected to wind up, Rulon
served notice that he elected to wind up in accord-
ance with P 12 by asserting in his letter drafted
by his attorneys and identified as Ex “B”, attached
to Rulon’s complaint R 5, wherein he claimed only
40% was to be returned to him, moreover the sworn
evidence before the Court which was not even con-

7
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tradicted or objected to was that Rulon supplied
the capital and Terry gave up his future plans and
all understood in order to protect Terry, Terry was
to have said 40% distributed to him as indicated
in P 12, R 1. See Terry’s deposition page 21, The
same attorney who drafted the notice for Rulon R
5 also appeared and was present representing Rulon
when Ex 1, R 18 was discussed and executed, where-
in Rulon made conclusive his intentions of with-
drawing only 40%, with the balance of everything
40% to go to Terry and 20% to go to Flora. See
R 101-20 for admissions by Rulon’s counsel in this
respect.

ARGUMENT
POINT 1
THE APPELLATE COURT WILL NOT REVERSE
THE TLOWER COURT WHERE THERE IS SUFFICI-
ENT EVIDENCE TO SUSTAIN THE COURT'S POSI-
TION.

The fact that Rulon agreed to file a gift tax
return, which was never denied, constituted an ad-
mission of a completed and executed gift and showed
his intention on this issue conclusively. Since the
above evidence and all other facts and pleadings re-
cied as considered by the Court is not only suffi-
cient to sustain the Court’s decision but conclusive
on the issue, counsel deems it unnecessary to further
elucidate the subject.
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POINT 1I

HAVING REPRESENTED TO THE COURT THAT
THERE WAS NO GENUINE ISSUE OF FACT AND
HAVING NO DENIAL TO THE AFFIDAVIT, EXHI-
BITS OR EVIDENCE AND MAKING NO OBJECTION
TO HAVING SAME RECEIVED IN EVIDENCE, THE
LOWER COURT WAS REQUIRED TO ACCEPT ALL
EVIDENCE AS TRUE AND RESOLVE THE ISSUES
IN ACCORDANCE THEREWITH.

Justice Henroid, in the case of Labco Construc-
tion vs. Caldwell, 382 P. 2d 206 .... U ..., stated:

“For this court to reverse the trial court un-
der such circumstances would deify a mock-
ery of our rules and pre-trial procedure”.

Counsel suggests that the Court consider the
application of the same rationale to the case at
bar, since after taking the position that there was
no genuine issue of fact, and submitting the same
to the Court, to then complain because the ruling
was adverse is even worse than action taken in the
above-quoted case.

Again this is so elementary and obvious, coun-
sel sees no necessity for citing further authorities
in this respect. Moreover, counsel is estopped from
asserting that certain facts may be in dispute when
he himself represented to the Court that there were
no facts in dispute.

POINT III

NEW MATTERS CANNOT BE RAISED FOR THE
FIRST TIME IN THE APPELLATE COURT.

The only defense pled or raised by Rulon to

9
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the contract, the election to take only 40% and to
the conclusive evidence set forth in Ex 1, R 18 and
the affidavit was that Ex 18 was without consider-
ation.

R 18 was executed and delivered to Terry in
compliance with and to conform to P 6 and 12 of
the contract as pled by Rulon R 1 and also conform-
ing to his election and notice to wind up and take
only 40% of everything, R 5. Moreover, the part-
nership contract provided that Terry would under-
take operations with the understanding that a trans-
fer of 40% of the entire interest to Terry and 20%
to Flora of everything would be made by Rulon if
an involuntary winding-up was forced on Terry.
Rulon elected to force a winding-up and declared
his intention to take only 40% of the entire inter-
est, and Ex 1, R 18 was executed and delivered to
Terry wherein Rulon under advice o fhis attorney
signed a statement that his 40% contributio nto
El Rancho was a gift to Terry and Flora and he
certifies thereto. All terms of the agreement R 6
to 10 demonstrate ample consideration, as does the
letter R 5 and election of Rulon to take only 40%
demonstrating Rulon’s intent and understanding
with respect to said P 6 and 12 of the contract.

Moreover, when Rulon agreed to file a gift tax
return, he conclusively demonstrated an unequiv-
acal intention that he intedned a gift and that all

10
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acts had been accomplished to make it completely
executed, completed and transferred.

Even if Ex 1, R 18 had not been given in ful-
fillment of commitment and even lacked all the
strength ‘and considerations of conforming to and
completing the matter in accordance with ‘the con-
tract P 6, 12, R 1 and the election R 5 and had the
Court ignored all of said evidence and ignored affi-
davits and all else, the Court would still have been
compelled to resolve the issues as it did for the fol-
lowing reasons: The defense, by admitting R 18 and
by pleadings raising one issue only, and only one
defense thereto, to-wit: no consideration with re-
spect to R 18, which is what counsel for Rulon did,
the lower court must still be affirmed,

NO CONSIDERATION IS NECESSARY:

Reed vs. Knudson, 15 P. 2d at 349 80 U. 428,
“no consideration is necessary to support an
executed gift”.

See also 24 Am. Jur. 758 “53 Generally. It is
a general rule that a completed gift inter
vivos is irrevocable by the donor, his heirs,
and personal representatives, and is not re-
voked by the property being mentioned in a
will. A gift inter vivos from parent to child,
when fully executed, is irrevocable, A gift
cannot be revoked on the ground that it was
made under a mistake”.

Counsel in desperation not in pleadings or in
evidence before the lower Court but for the first

11
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time before this Court asserts some impropriety in
the execution of Ex 1, R 18, despite the fact that it
was done in accordance with the requests made by
Rulon’s attorney in his estate planning program
and drafted in compliance with the understanding
with Rulon’s attorney and discussed, considered and
executed by Rulon at the requests of the attorney
of Rulon and in the presence of Terry, Rulon’s at-
torney, and Terry’s attorney R 101. Moreover, since
impropriety of execution was not pled, it cannot
now be raised for the first time in the Supreme
Court, even if it were proper to raise such issue and
even if there was some justification to be heard on
said issue. Here it has been demonstrated that even
if such issue had been properly pled and considered
and even if the Supreme Court was to re-try the
fact, which of course it cannot, still the issue must
be resolved as it was, and ‘the lower court affirmed.

In bringing up King Lear and Santa Claus,
appellant is deliberately trying to conceal the fact
that in estate planning of Rulon’s half million dollar
estate, what was done by the firm representing
Rulon and appellant was proper, including the
$80,000.00 the daughters got in stock.

ANSWER TO APPELLANT’S BRIEF
The answer to Point I of Rulon’s brief 48-8-37
Utah Code Annotated, 1953, provided as follows:

12
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“In settling accounts between the partners
after dissolution, the following rules shall be
observed, SUBJECT TO ANY AGREEMENT
TO THE CONTRARY.” (Emphasis sup-
plied). '

The part to which emphasis is supplied is a
complete answer to the point raised by appellant,
since there have always been three agreements to
the contrary: (First) P 6 and 12 of the contract
R 1, (Second), notice and election of winding up
R 5, (Third), dissolution agreement and agreement
of transfer of Rulon’s interest by gift and promise
to file gift tax return, making it conclusive, R 18.

Moreover, P 12, R 1 would be surplusage and
completely meaningless unless it is considered as
compelling Rulon to distribute, when winding up
under said circumstances, 40% to Terry and 20%
to Flora of all capital investments and advance-
ments.

Throughout the brief of the appellant, he refers
to “accountant Terry”. We appreciate the fact that
appellant has conceded the quyalifications of Terry
West in this field. The greater portion of the brief
of appellant is an attempt on the part of counsel
for appellant, Mr. Roe, to qualify himself as an iac-
countant.

“Accountant Terry” suggests that from an ac-
counting standpoint, Mr. Roe, who is not an account-
ant, has demonstrated in his brief that he is not

13
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qualified to advise this Court on the subject for the
following reasons.

Appellant’s argument that “liabilities to part-
ners” includes contributions to capital is patently
incongruous, Section 48-1-15 (UCA, 1953) requires
each partner to be “repaid his contributions” after
“all liabilities, including those to partners, are satis-
fied. . . .” If, “liabilities to partners” includes “con-
tributions” to capital, these contributions will be
satisfied when the liabilities of the partnership are
satisfied and 'there will be no “contribution” left to
be “repaid”. Clearly, as used in Section 48-1-15, the
expression “[liabilities] to partners” was used in
its ordinary sense of a debt liability such as that
arising from money actually loaned as a creditor
and not in the technical, legal sense of a contribu-
tion made by a partner as capital.

'The position of appellant that the money paid
by Rulon was a loan is directly contrary to the pro-
hibition against such a position as made and pro-
vided for in the partnership contract itself, where-
in it states at 3B, R6, as follows:

“3B. Any further sums which any partner
shall with the consent of the other from time

to time contribute for capital purposes which
shall be credited to his capital account.”

No evidence was before the Court showing any
modification of said controlling accounting proce-
dure.

14
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By Appellant’s own admission (Appellant’s
brief, p. 9), all sums contributed by any partner
were in fact credited to his capital account. This
procedure was strictly in accord with Partnership
Article 3(b) which requires that all contributions
of a partner for capital purposes shall be credited
to capital accounts. Such procedure was followed at
all times prior to the Dissolution Agreement of
April 2, 1960. Clearly, then, as understood by the
parties, the sums contributed were capital contri-
butions and not “loans” or “advances”.

However, in an effort to bolster his argument
for repayment of his so-called “loans” or “advances”,
Appellant urges that the sums he “advanced” were
bona fide “loans” to the partnership and thus Ap-
pellant qualifies as a creditor of the partnership,
notwithstanding the fact that such a contention is
contrary to the uniform practice of accounting by
the partnership and the plain meaning of Partner-
ship Article 3(b). Obviously this is an attempt to
bring such sums contributed by Rulon within the
category of “liabilities to partners” as that term is
used in UCA §48-1-37 since Appellant states [Ap-
pellant’s brief, p. 84] that “There is no reason to
suppose that the parties meant to adopt a different
meaning for “liabilities to partners”.

Unwittingly, no doubt, Appellant has cited to
the court the precise reason why the parties could

15
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not conceivably have intended to use those terms
in the manner in which Appellant says they are
used in the Utah Code, The Code sweepingly in-
cludes as liabilities of the partnership not only bona
fide loans made by partners, which admittedly would
be liabilities of the partnership, but also all capital
and profit iaccounts. In other words, there never
could be any “net assets” as that term is used in the
Agreement of April 2, 1960, if Appellant’s con-
tention is correct. “Net assets” means assets re-
maining after payment of liabilities, and the logical
conclusion of Appellant’s argument is that all cap-
ital and profit accounts would have to be closed
as if they, too, were true liabilities of the partner-
ship.

But clearly such an interpretation was not in-
tended by the parties since they expressly stated
that after “paying all partnership liabilities (in-
cluding liabilities to partners),” the “net assets”
should be distributed to the partners. By using the
term “net assets”, the parties obviously intended to
confine the term “liabilities to partners” to 'the cus-
tomary accounting meaning of actual debt such as
liabilities to outsiders.

Following Appellant’s contention would require
that Rulon’s contributions to capital be deemed li-
abilities of the partnership in the same sense as
liabilities to creditors, thus leaving nothing for the

16
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term ‘“net assets” to act upon. Such an interpreta-
tion would render that term meaningless, notwith-
standing it is otherwise defined by dictionary, ac-
counting texts and case law. In Kohler, A Dictionary
for Accountants, 278 (1952) the term ‘“net assets”
is defined as ‘“‘the excess of the book value of the
assets of an accounting unit over its liabilities to
outsiders.” '(Emphasis added.) In Webster’s Int.
Dictionary 166, (2d ed., 1953) net assets equals
“the excess of value of resources over liabilities to
creditors as distinct from surplus which is in ex-
cess over all liabilities, including those to own-
ers.” In Montgomery, Auditing 3882 (8th ed.
1957), “capital” is used by accountants to de-
scribe the equity of an owner in a business and
is represented by the excess of total assets over
total liabilities which equals “net assets”. In Com-
monwealth v. Union Trust Co., 345 Pa. 298, 27
A2d 15, 18 (1942), the court states, “The amount
of its net assets, constituting its capital, surplus
and undivided profits, is a bookkeeping balance ob-
tained by substracting its liabilities from its gross
assets; ‘it is the shareholders’ equity in the assets
of the company.” The court in Oram v. Kirchik, 58
NYS.2d 481, 438 '(Sup.Ct. 1945) gave a similar
definition.

Moreover, where a partner contributes capital
and leaves it in the partnership for use by the part-

17
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nership in its business, such capital is not the same
as an ordinary debt of the partnership. As was stated
in Seaboard Surety Co. v. H&R Construction Corp.
153 F.Supp. 641, 649 (1957), “This amount is due
them not as an unpaid creditor but as a return of
capital.”

Although courts often speak of the return of
capital as a debt of the partnership, it is in no sense
a conventional liability of the partnership unless it
is a bona fide loan or advance but is merely a dis-
tribution of capital among the partners according
to a written agreement or understanding derived
from the whole situation. See Hunter v. Allen, 147
P.2d 213 (1944). All of the Appellant’s cases pur-
porting to show that there should be a return of cap-

ital are factually distinguished from the present
case in which we have an express agreement de-

creeing the percentages in ‘the distribution of capital
upon dissolution, as well as a factual situation com-
pletely consistent with the written agreement.

Furthermore, Appellant argues that Respon-
dent is bound by the Agreement of April 2, 1960.
If Respondent is bound, so likewise is Appellant
who must then abide by the plain meaning of that
document as well as the obvious understanding of
the parties as evidenced by the accounting proce-
dures and practices prior to April 2, 1960. '

Even assuming, arguendo, Appellant’s strained
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contention that “liabilities to partners” include part-
ners’ capital and profit accounts, how does this help
Appellant? He cannot take an expression out of con-
text from one of the agreements which supplement
the Articles of Partnership because it benefits his
position, but arbitrarily reject the remainder, If,
therefore, the expression “liabilities to partners” is
to be accepted, so also should the provisions adjust-
ing the capital accounts to reflect the transfer of
capital from Rulon to Terry and Flora. Once this
is done, it is immaterial whether Appellant’s theory
is adopted or not, since payment to partners will
automatically be made on a 40-40-20 basis because
the adjusted capital accounts will be in that ratio.

Respectfully submitted,

E. L. Schoenhals
MARK, JOHNSON,
SCHOENHALS & ROBERTS

903 Kearns Bldg.
Salt Lake City 1, Utah

Attorneys for
Defendants and Respondents
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feroia T T HeR pinion foo v memze = maclaratory judgment to
mm’e eummary Judgment at any time after the expiration
0 <. --vs .1 the commencement of the action or after serv-
e m“ EY mﬂimyc for summary judgment by the adverse party.
The Arvisery Committee Note states that this amendment is in
tho ntovesi of more expeditious litigation and that the 20 day
revicd gives a defendant time to secure counsel and determine
’1 cour  of actioiL.a 1 Such an interval Is unnecessary if deiend-
ant ntalf moves for summary judgment.3® Therefore a claim-

w0 is no lontger required to wait for a responsive pleading by
ais adrersary before moving for summary judgment.

A perv mgainst whom a claim, counterclaim, or cross-claim is
asserted or a declaratory judgment is sought may, under Rule
56(by, move for a summary judgment at any time.’® A defend-
ing patiy may make the motion at any time after a pleading stat-
ing » ¢ ~im against him is served upon him.3? A defendant is not
regutires to file an answer before moving for summary judg-
ment ¥ Towever, the court may require a defendant to file an

A MVeew dikeiy ihis shows an ex-  pears that no valid elaim against him
oxs ol coution s thes aodistineuished  exists. U, 8. v. William 8. Gray &
Sinber G0 eur Advisory Conamittee Co,, D.CNY1945, 59 F.Supp. 663,

rde an offer -as yet unaccepted-—
ineat BE trousers if anyone could 38, Gifford v. Travelers Protective
ever shev sy precipitate action in Ass'n of America C.C.A9th, 1946,
any laweidt to offset the more usual 153 F.2d 209.

Buf at any rate
Heopeotedion is here.”  Clark, The
sy JTudzment, 1952, 36 Minn. T,
o GRT T,

Pterminag e dolays.

Lindsey v, Leavy. C.C.A.0th, 1945, 149
F.2d 899, certiorari denied 66 S,
Ct. 331, 326 U.N. 783, 90 L.Ed.

474.

Advooary Clommmbttee Note, Ap- Miller v International Freighting
adix, Toinms AL For s criticism Corp, D.C.N. Y1951, 97 F.Supp.
of liw Gotay cnused by the original 60.
provi ~og dissenting opinfon of - Security Trust Co. of Rochester, N.
"‘im“ Judpe Clerk o UL S, v, Adler's Y., v. Woodward, D.C.N. Y1947,
Crewine vy UUAA 1989, 107 F.2d 73 ¥.Supp. 667.

INT G0,

Compare: On defendant's motion
for summary judgment, which wis oh-
) jected to beciuse no answer had beey
SAlord v e cier Frotective ASSs filed, defendant's supporting atfid:avit
of Aot CALAGth, 1946, 153 could be considered in pliace of yn-
P2g o swer, or, if a formal answer shonld
. he required, it might be  filed by
A e nding party may move for  amendment at any time, even :\f!v.r
Lrwary Madeinent at oany time after  final Judgment. U, & ex rel. Langh-
Dlacing - tting a cinim agatust him lin v, Eicher, D.C.D.CIMG, 56 F.
hoerved sean Wim if gt clearty ap- Supp. 972
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