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IN THE SUPREME COURT

CibEh OF THL STATE OF UTAR
GeurT ‘ o

Coambby
PAUL MANSELL,

i = A ull »
§Lff s eddd ppeliant..

“ 13851, VS.
Warden JOHN W, TURUER,

Case Ne., 9891

Respondent.
¥ f&{;w .
BRIEF OF APPELLANT
Fe —r-

om Het:
sf¢ Appeal From The Judgment Of The
Third District Court For Salt Lake County
Hon. Marcellus K. 8now

STATEMENT OF CASE

Cetober 15, 1962, plaintiff-appellant
petitioned the District Court for the Third
Jdndicial District in and for CSalt Lake County,
Btate of Utah, Hon. Marcellus K. S3now, for the
writ of habeas corpus., ( See writ, Civil Ne.
139251.) Ll

Civil Ne. 139251 came on for hearing the
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16th day of Jamuary, 1963, and aforesaid
court having heard beth plaintiff and defendant
toek said cause under advisement,

Btn, et : )
s February 5, 1963, an Crder denying plain-

tiff's petition for habeas corpus in Civil No.
139251, together with the Findings of Fact amnd
Conclusions of Law im suppert of said order
was entered and filed. ( See Order, Findings
of Fact and Cenclusions of Law.)

February 19, 1963, appellant filed Notice
of Appeal. ( See Notice.)

February 25, 1963, appellant filed Desig-
nation of Record, Motien fer Waiver of Bond
and Affidavit of Impecuniosity. ({ See Desig-

nation of Record.)

DISPOSITION IN LOWER COURT

Civil No. 159251 demied February 5, 196..
QOrder, Findings of Faet and Conclusions of Law
entered and filed February 5, 1963.

RELIEF SOUGHT ON APPLAL

Appellant seeks te reverse order of lower
court denying writ and discharge from custody
of defendant-respondent.
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STATEMENT OF FACTS

Appelliant originaily was confined in the
Utah State Prison pursuant to sentence impesed
February 1, 1961, for the crims of Second De=

gree Burglary.

Subsequently, August 21, 1962, the Utah
State Boar%‘ef Pardons Jischarged appellant
upon Conditional Terminaticn, The Order Grant-

ing Conditional Terminatiomn, Case lio. 2321, con=

tained the sole stipulation, conditiorn and order,

to wit:

" IT IS FURTHER ORDERED that the said
PAUL MAN3JELL will thereafter immediately
depart from the State of Utah and that
if he should ever agzin enter the State
of Utah for any purpose whatsoever then
this Order of Conditdonal Termination
becomes null and volid and the said
PAUL MANSELL will be subject to arrsst
znd reimprisonment in the Utah State
Prison to serve the remainder of his
term." ( See Order Grantins Conditional
Termination, Case No. 2321.)

Auguct 30, 1962, appellant not having de-
parted Lhe 3tute of Utah, afores:ld Board of
Pardons issued and coused to be executed an
Order amnd Warramt of Arrest in Casc llo. 2321
whereupon appellant forthwith was reimprisoned
to gerve out the remainder of his torm. ( See
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hi
Order and Warrant of Arrest.)

STATEMENT OF POZHTS‘

POIRT I.

Under Constitution of the State of Utah
and Constitution of the United States, the Utah
State Board of Pardors is without authority te
banish and exile appellant from the State of

ARGUMENT

UNDER CONSTITUTION OF STATE OF UTAH
AND CONSTITUTION OF UNITED STATES,
UTAH STATE BOARD OF PARDONS IS WITH-
OUT ATTHEORITY TO BANISH AND EXILE
APPZLLANT FROM THFE STATE OF UTAH.

. Section 77~6.-7, Utah Code Annotated 1953,
rYowers of Beard - Rules and regulations -

Extent of Power, mandates:

" The board of pardons is empowered
and authorigzed to adopt rules and
regulations, not inconsistenl with
law, for its govermment, its meet-
ings and providing for the parole
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and parden of prisoners and the
commutation and terminztion of sen-
tences. Said board is further em-
powered and authorized to promulgate
reascnable rules and regulations,
not inconsistent with law, which
shall establish the genersal coundi=-
tions unpder which parole shall be
granted and revoked,"

Appellant respectfﬁlly submits that the
order of the Utah State Beard of Pardons, said
order entitled Order Granting Conditional Term-

ination, Case Ne. 2321, issusd and executed by
said Board on the 21lst day of August, 1962, and
ordering and requiring that appellant " will
thereafter immediately depart from the State

of Utah and that if he should ever again enter

the State of Utah for any reason whatscever ....

will be subjeot to arrest and reimpriscnment in

the Utah State Prison to serve the remainder of

his term " (emphasis supplied) constitutes ban-
ishment and exile from the 3tate of Utah and

is an order and condition inconsistent with law
within the meaning of Section 77-62-7, Powers
of Board - Extent of Power, Utah Code Annotated
1953, and is violative of and repugnant to the
Constitution of the sState of Utah, Article I,
Sec'ts. 3, 9 and 26 and, further, said Order

of the 5oard of Pardons impoeing cuch highly
penzl and punitive conditien upon appellant is
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violative of amd repugnant te the Fifth, Sixth
and fourteenth Amendments to the Comstitution
of the United States.

Artiele I, Bec't. 26, Constitutien of the
State of Utah, provides:

" The provisions of this Comstitution
are mandatory and prohibitory, unless
by exXpress words they are declared te
be otherwise,"

Article I, Sec't. 3, Constitution of the

State of Uteh, provides:

" The Stzte of Utah is an inseparable
part of the Federal Union and the
Constitution of the United States is
the supreme law of the land."

Article I, Sec't. 9, Comstitution of the
State of Utah, prevides:

" Twcesegive bail shall not be required;
excessive fines shall not be imposed;
nor shell cruel amd unusual punish-
ment be inflicted. Persons arrested
or imprisoned shall net be treated
with unneccessary rigor."

Amendment V, United States Constitution,

provides:

! Ho person shall be held to answer for
a copitel, or otherwise infamous crime,
unless on a presentment or indictment
of a Grand Jury, except in cases arigw
ing in the land or naval forces, or in
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the Militia, when in actual service
in time of War or public danger; nor
shall any person be subject for the
same offence to be twice put in jeo-
pardy of life or limb; nor shall be
compellied in any criminal case to be
a wituess against himself, nor be de-
prived of life, liberty, or property,
without due process of law; nor shall
private property be taken for public
use, without just compensation.™

Amendment VI, United States Constitution,

provides:

" In all eriminal prosecutions, the
accused gshall enjoy the right teo a
speedy and public trial, by an im-
partial jury of the State and dis-
trict wherein the ¢rime shall have
been committed, which district shall
have been previously ascertained by
law, and to be informed of the nature
and cause of the accusation; to be
confronted with the witnesses against
him; te¢ have compulsory process for
obtzining witnesses in his favor, and
to have the assistance of Counsel for
his defence."

Ameundment XIV, Sec't, 1, United Ctates
Constitution, provides:

" A}l persons bornm or natureliged in
the United States, and subject to the
jurisdiction thereof, are citizens of
the United States and of the 3tute
wherein they reside. No “tate shall
make or enforce any law which shall
abridge the privileges or lmmunities
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of citizens of the United States;
nor shall any State deprive any
person of life, liberty, or preop~
erty, witheut due process of lawj
nor deny to any person within its
jurisdiction the equal prot%stlen“ffv
- of the laws.”
The case at bar presents but one issue -

the constitutionality of banishment and exile,

Appellant seaks to show that the Utah
State Board of Pardons has exceeded its gov-
ernmental authority, not only under Sec'i. 77=
62-7, Utah Code Annotated 1953, but under the
Utah Constitutiea and the United States Con-
stitution, by impoeing a condition of release
upon him which orders, or pain of added punish-
ment, that ' the said Paul Mamsell will there-
after immediately depart from the 3tate of
Utah and that if he should ever again enter
the State of Utah for any purpose whatsoever
s+se.the said Paul Mansell will be subject to
arrest and reimprisonment in the Utah 3tate
Frison to aer#e the remainder of his term.'

The fact, 1f such be a fact, that appel-
lant agreed or did not agree, either voluntary
or unddr duress or coerclom, to depart the
State of Utah amd never again enter the State
of Bﬁah,forfany purpose whatsoever is wholly
irrelevant andfimﬁdtarial. Appellant wubmitm
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that the Utah State Board ef Pardons has ne
lawful right to impose upon him any order or
condition which abridges the privileges and
immunities of citizenship guaranteed him by
the Constitution of the State of Utah or the

Constitution of the United States.

The lower court found that appellant fdid
sign an agreement, agreeing to abide by and
accept the said conditicnal release and that
he did so voluntarily and without any eocercicn
or duress other than the faet that if he failed
to accept the conditional release, he was to
remain iz the custody of the warden of the
Utah State Frison for an additional period of
time. The said Paul Mansell did accepi the
conditional release.' ( See Findings of Fact,
3.)

As far back in stateheod in the history
of Utan jurisprudence - April 25, 1898 - Mr.
Justice Harlan, delivering the opinion of the
Utah Supreme Court in Thompson vs. 8tate of
Utah, ruled:

",...the natural 1ife, says Blsckstone,
¢annot legally be disposed of or des-
troyed by any individual, neitier by
the person himself nor by any other
of hiz fellow creatures, merely upon
their own authority. 1 Bl. Comm., 173,
The public has an interest in his life
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" and liberty. Heither can be lawfully
taken except in the mode preseribed
by law. That which the law makes es-
sential in proceedings involving the
deprivation of 1life and liberty can-
not be dispensed with or affected by
the consent of the accused, much less
by his mere failure,; when on trial and
in custody, to object to unauthorized
methods,.”

i ‘
In the present instance; the lower court

found ' that the order of the Board of Pardons,
releasing the petitioner, Paul Mansell, upon
condition that he forthwith leave the State of

Utah and never return, (emphasis added) was a

legal and proper exercise of the executive power
to pardon and parole.' { See Conclusions of
Law, 1.)

Appellant respectfully submits that the
rights of individuals, as guaranteed by our
constitution, are not to be so lightly consid-
ered, The framers of our constitutions, Fed-
eral and State, realized that laws affecting
the liberty of men must be safeguarded since
the wisdom of ages has taught that unrestrained
official conduct in respect to depriving men
of their liberties would soon amount to a totsal
loss of those liberties. This conclusion is
fortified by the following excerpts from Gould-
ed vs. United States, 255 U.5. 298, 41 g, Ct.
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" It would not be pessible to add to

- the emphasis with which the framers’
of our Constitution and this court
(in Boyd vs. United States, 116 U.S.
616, 6 3. Ct. 524, 29 L. Rd. 746,
in Weeks vs. United States, 232 U.8.
383, 3k S. Gt. 341, 58 L. BEd. 652,
L.R.4. 19158, 834, Ann. Cas. 1915¢;
and in Silverthorne Lumber Co. vs.
United States, 251 U.S5, 385, 40 8.
Ct. 182, o4 L. Ed. 319 (24 A.L.R.
1426) have declared the importance
to political liberty and to the wel-
fare of our country of the due ob-
servance of the rights guaranteed
under the constitution.

" The effect of the decisions cited is:
that such rights are declared to be
indispensable to the "full enjoyment
of persomnal security, personal 1lib-
erty and private property;" that they
are to be regarded as of the very es-
sence of comstitutional liberty; and
that the guarantee of them is as im-
portant and as imperative as are the
guarantiee of the other fundamental
rights of the individual citizem -
the right to trial by jury, to the writ
of habeas corpus, and to due process
of law, It has been repeatedly dccided
that these amendments should receive a
libersl construction, so as to prevent
stealthy emcroachment upon or "gradual
depreciation’” of the rights secured by
them, by imperceptible practice of
courts, or by well-intenticned, but mis-
takenly over-zealous executive officers."
(Emphasis supplied.)

That no power can exlst in & state to
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obstruct the right of a citizen of the United

States to’énter or leave any of the states at

will was determined nearly a hundred years ago
by the United States Supreme Court irn Crandall
vs. Nevada, (1868) 6 wall. 3), 18 L. Bd. 745,

wherein the Court ruled:

" Zrror to the Supreme Court of Nevada.

vs.+That government has a right to call
to this point amy or all of its citizens
to aid in its service, as members of

‘ Congress, of the courts, of the execu-~

d tive departments, and to fill all its

fpow +4,0ther offices; and this right cannot be
made to depend upon the pleasure of a
state over whoge territory they must
pass te reach the point where these ser-
vices must be rendered. The government,
algo, has its offices of secondary im-
portance in all other parts of the ¢oun-
try. ©On the seacoasts and on the rivers
it has its ports of entry. In the in-
terior it has its land offices, its rev-
enue offices, and its sub-treasuries.
In all these it demands the services of
its citizenz, and is entitled to bring
them to those points from all quarters
of the nation, and no power can exist
in a state to obstruct this right that
would not enable it to defeat the pur-
pocses for which the government was es-
tablished. (Emphasis supplied.)

" Put if the government has these rights
on her own account, the citizen alse
- has correlative rights. (Emphasiz added,)
He has the right to come to the seat of
government to assert any claim he may
on that povernment, or to trang-
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" act any business he may have with it.
To @eek its protection, to share its
offices, to engage in administering
its functione. He has a right to free
accegsa to its sea-ports, through which
all the operations of foreign trade
and commerce are conducted, to the sub-
treasuries, the land offices, the rev-
énue offices, and this right is in the
nature independent of the will of any
state over whose soil he must pass in
the exercise of it." (Emphasis added.)

Yet, despite the plain mandate of the
United States Supreme Court in 1868, supra,
from time to time over the years, ' well-inten-
tioned but mistakenly over-zealous executive
officers ' have sought to encrosch upon the
rights of the individual. S3uch was the case
in Michigan vs. Eva Baum, 251 Mich. 187, 231
NW 95, im which it was held:

" A gentence.] banishing from the state
a person convicted of crime is im-
pliedly prohibited by public policy
intending to invite dissension among
states, proveoke retaliation, and dis~
turb that fundamental equality of .
political right among the several
states which is the basis of the Union."

 Nor do courts have power to banish or
exile as was held in State vs, Baker, 58 8.C.
111, 36 S.E. 501, to wits

", .,,.When we come to the fourth excep-
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" {ion, we are bound %6 sustain it.
After the prisener was convicted of
grand larceny, the ecirveuit judge im~-
posed the following semtence upon
him: 'The sentence of the court is
that you, DeVillius Baker, be con-
fined in the State penitentiary, at
bard labory for the term of seven
years. After you have served five
years, you will be released, with the
understanding that you leave the state,
and never set foot im it again. If
you deo return, after notice on you by
the state and a cause shown, you will
be called back to serve out the full
term (additional two years), so as te
make seven yearsj otherwise, you will
be discherged after service of five
years.' We do not recognise the cir-
cult judge as possessing eny right to
impose such a sentence as is involved
in the perpetual banishment of the de-
fendant from the staote set out in the
sentence." (Bmphasi.s suppliecd.; ( See
also McCue vz, Commonwealth, 78 Pa.
191, and People vs. Lopez, 91 Cal. App.
199, 253 P. 169.

In the case at bar, the Utah State Loard
of Pardons elected to terminate appellant'’s
term of lmprisonment but, in its order and con-
dition terminating sald term, banished and
exiled appellant from the State of Utah., Ap-
pellant submits that the Board of Pardons has

no such power. ‘

February 18, 1963, the United States Sup-
reme Court (Oectober Term, 1962) in Robert ¥.
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Kennedy, Attorney General of the United ﬁtétea

ves. Francisco Mendoga-Martinez and Dean Rusk,

Secretary of State s, Joseph Henry Cort, held
banishment and oxile to be cruel and unusual

punishment. Mr. Justice Goldberg, speaking for
the majority, stated:

¥ We recegnise that draft evasion, par-
ticularly in time of war, is a heinous
offense, and should and can be proper-
1y punished." But, he added, " Dating
back to Magna Carta....it has been an
abiding prineiple governing the lavs
of civilized men that no free man shall
Be taken or imprisoned or desselized or
outlawed or exiled....without the judg~
ment of his peers or by the law of the
land, VWhat we hold is emly that in
keeping with this c¢herished tradition,
punishment cannot be imposed without
due procese of law. Any lessor hold-
ing would ignore the constitutional
mandate upon which our essential liber-
ties depend." (Emphasis added.)

In the Mendoga«Martinez and Cort cases,
supra, the Congress of the United States had en-
acted into law a Federal statute which provided
for baniebment and exile and revocation of the
citizenship of native~born Americans 1f they
left the country to evade the draft during
time of war or national emergency. The Sup-
reme Court held that the statute was unconsti-
tutional. In the case &t bar, ne state statute
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vests authority%}n the Utah State Board of
Pardons te banish or exile any person, for

any cause, from the State of Utah. , o

The following excerptﬁ from Mendoza=-
‘Martinez and the Cort cases, supra, are peri~
inent and controlling im the case at bar. The

Supreme Court stated: A
hhe
" It is fundamental that the great

powers of Congress to conduct war
and teo regulate the Nation's for-
eign relations are subject to the
constitutional requirements of due
process. The imperative necessity
for safeguarding these rights to pro-
cedural due process under the gravest
of emergencieés has existed throughout
our constitutional history, for it is
then, under the pressing exigencies
of c¢crisis, that there is the greatest
temptation to dispense with funda-
mental constitutional guaramties which,
it is feared, will inhibit governmental
action. 'The Constitution of the
United Stated is & law for rulers and
people, equally in war and in peage,
and covers with the shield of its pro-
tectien a2ll classes of men, at sall
times, and under all circumstances.'
Ex parte Milligan, 2 Wall, B, 120, 121.
The rights guaranteed by the Fifth and
Jixth Amendments are “"preserved to
everyone accused of crime who is not
attached to the army, or navy, or wmil-
itde in actual service. Ex parte Mason,
105 U.5. 696; Kahn va. Anderson, 255
¥.8. 1, 8-9; Ex parte Quirin, 317 V.8,
1, 29, 38-46, ,
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" We hold See'ts. 401 (j) and 349 (a)
(10) invalid because in them Congress
has plainly employed the samction eof
deprivation of nationality as a pun-
ishment -~ for the offense of leaving
er remaining outside the country to
evade military service - without af-
fording the procedural safeguards
guaranteed by the Fifth and Sixth
Amendments. Our forefathers "inten-
ded to safeguard the peeple of this
country from punishment without trial
by duly constituted courts. And even
the courts to which this important
function was entrusted were cemmanded
to stay their hands until and unless
certain tested safeguards were obser-
ved, An accused  1in court must be tried
by an impartial jury, has a right te
be represented by counsel, (and) must
be clearly informed of the charge
against him." United States vs. Lovett,
328 U.8. 303, 317. See also: Chambers
vs. Florida, 309 U.S. 227, 235-2543.

" L...This being so (forfelture of citizen-
ship) the Fifth and Sixth Amendments man-
date that this punishment cannot be im-
posed without a prior jury trial and all
its incidents, including indictment,
notice, confremtatien, jury trial, assis-
tance of counsel, and compulsory precess
for obtaining witnesses. If the sanction
these sections lmpose is punishment, and
it plainly is, the procedural safeguards
required as incidents of a criminal pro-
secution are lacking. We need go no
further.,”

That banishment and exile, forfeiture of
¢citizenship, deprivation of any of the rights
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or immunities of ¢itizenship is punitive and

g g R

penal in nature, the United States Supreme

Court further noted: - .
b

¥ The punitive nature of the sanction
here is evident under the tests"trad-
itionally applied to determine whether
an Act of Congress is penal or regula-
tery in character, even though in other
cases this problem has been extremely
dificult and elusive of solutien.
Whether the sanction involves an af-
firmative disability or restraint
(Ex _parte Garland, 4 Wall 333, 377;
United States vs. Lovett, 328 U.S.
303, 316; Flemming vs. Nestor, 363
U.5. 603, 617), whether it has histor-
jcally been regarded as a pumishment
(Cummings vs. Missouri, &% Wall. 277,
320-321; Bx parte wilsom, 114 U.S.
417, L26-429; Mackin vs. United States,
117 U.8. 348, 250-352; Womg wWing vs.
United States, 163 U.S. 225, 237-238),
whether it comes into play only as a
‘gcienter' (Helwig vs. United States,
188 U.5. 605, 610-£12; Child Labor Tax
Cageé, 259 U.3, 20, 37-38), waether its
operation will promote the traditicnal
aims of punishment - retribution and
deterence (United States vs, Constanti.o,
296 U.5. 287, 295y TIrop vs. Dulles,
supra, 356 U.S., at 96 (opinion of the
Chief Justice)y id., at 111-112 (Brannan,
J., congurring), whether the behavier
to which it applies is alrecady & crime
(Lipke vs. Lederer, 259 U.3. 557, 5624
United states vs. La Franca, 282 U.S.
566, 5/2-5753 United States vs, Con~
stantine, supra, 296 V.3., at 295),
whether an alternative purpose te which
it may rationally e connecied is assign-
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" 4 Wall, at 319 Chiid Labor Tax Case,
supra, 259 U.S8.y at 43; Lipke vs.
Lederer, supra, 259 U.S.,ME%—§ETT562;
United States vs. La Franca, supra,

282 U.S., at 5723 TIrop vs. Dullea,
supra, 356 U.S., 96-97; Flemming vs.
Nestor, supra, 363 U,S5., at 315-§17).
and whether it appears excessive in re-
lation ?o the alternative purpose as-
signed (Cummings vs, Missouri, supra,

4 Wall., at 31§; Helwig vs, United
States, supra, 188 U.S., at 613; United
States vs. Constantine, supra, 296 U.B.e,y
at 295; Rex Trailor Co. vs. United States,
350 U.3. 148, 154. But cf. Child Labor
Tax Case, supra, 259 U.S., at 1; Flem-
ming ve. Nestor, supra, at 614, 616 and
P 9), are all relevant te the inquiry,
and may often peint in different direc-
tions. Absent conclusive evidence of
congressional intent as to the penal
nature of the statute, these factors
must be considered in relation to the
statute on its faee., Here, although we
sre convinced that application of these
criteria to the face of the statutes
supports the conclusion that they are
punitive, a detailed examination along
guch lines is unneccessary, hecause the
objective manifestations of congression=zl
purpose indicate concluslvely that the
provisions in question can only be inter-
preted as punitive (Compare Cummings vs.
Missouri, 4 wall. 277, 320, 322; United
States ve. Lovett, 328 U.S. 303, 308~
3123 ‘“Wormuth, Legislative Disqualificaw
tions as Bills of Attainder, 4 Vand. L.
Rev. 603, 608 (1951); HNote, Punishment:
Ite Meaning in Relation to Separation

of Power and Substantive Constitutional
Restrictions and Its Use in the Lovett,
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" Trop, Ferez, and Speiser Cases. 34 Ind.
L.J. 231, 249-253 (1959); Comment, The
Communistiec Control Act eof 1954, 04 Yale
L.Jd. 712, 723 (1955).%

In the instant case, the banishment and
¢xile proposed to be inflicted upon appéllant
constitutes a deprivation of the rights gnd im-
munities of citlizenship guaranteed him by the
Constitution and the Bill of Rights. On this
subjeet, the Bupreme Court in the Mendoza-~

Martinez and Cort cases, supra, noted:

% A number of state court judicial de-
cisions rendered shortly after the Civil
War lend impressive support tc the con-
clugion that the predecessoer of Sec't.
401 (3) and 349 (a) (10), Title 21 of
1865 statute, was a criminal statute
imposing an additienal punishment for
desertion and draft evasion. The first
and most important of these was Huber
vs. Reily, 53 Penn. 8t. 112, (18
in whiech, as in most of the cases which
followed, the plaintiff had brought an
action agalnst the election judge of his
home township alleging that the defend-
ant had refused to receive his ballot
on' the ground that plaintiff was a de-

~serter and thereby disenfranchised under
sec't., 21, and that such refusal was
wrongful because Sec't. 21 was uncounsti-
tutional., The ascerted grounds of ine-
validity were that Sec't. 21 was an ex
poste facto law, that it was an attempt
by Congress to regulate suffrage in the
‘Btztes and therefore outside Congress?®
sphere of power, and that it proposed to
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W inflict pains and penalties without
a trial and comvi.ction, and was there-
fore prohibited by the Bill of Rights.
(EBmphasis added.) In am opinion by
Justice Strong, lotsr a member cf this
Court, the Pennsyivania Supreme Court
first characterized the statute inmn a.
way which compelled discussion of the
asserted grounds of unconstitutionality:
' The Aget of Congress is highly
penal, 1% impoces forfeiture
of citizenship and deprivatien
of the rights of c¢itizenship
(emphasis added) as penalties
for the commission ¢f a crime.
Its avowed pvrpose is to add
to the penalties which the law
had previously affixed to the
offence of desertion frem the
military or naval service of
the United States, and it dom-
inates the additional sanctions
previded as pemalties.'" ( 53
Penn. St., at 114~115.)

CONCLUSION

Appellant submits that the order compliained
of herein, said order entitled QOrder Granti:

genditional Termipation, (lape No. 2321, idssued
and executed on the 2lst day of August, 1963,
the sole stipulation and condition thereof being
t that the said raul Mamsell will thereafter

immediately depart from the State of Utah and
that if he should ever again enter the State of
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Utah for émy reason whaﬁsoevera...said Paul
Mansell will be subject to arrest and reime
prisonment in the Utah State Prisom to serve
the remainder of his term ' censtitutes unlaw-
ful banishment and exile from the Stste of Utahy
that said banishment and exile from the State
of Utah constitutes eruel and unusual punish-
ment within the rule laid down by the United
States Supreme Court in the Mendoza~Martinesm
and Cort ecases, supra; and, further, that the
act of the Utah State Board of Pardons imposing
said banishment amd exile upon appellant unlaw-
fully seeks to add to the penalty lawfully im-
pesed upon appellant for the crime of Second
Degree Burglary without affording him the due

process of law demanded by our Constitutiens.

WHEREFORZ, om grounds and lawful reasons
hereinbefore submitted, appellant prays for an
Order frow this Court to issue reversing the
order of the lower court denying his petition
for the writ of habeas corpus and, further, for
an: Order directing his discharge from the cuas-
tody of the respondent forthwith.

Respectiully submitted,

PAUL MANSELL, Appellant,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Lib Services
Library Services and 7?(*(‘/117()/0{541' Act, (!i/lllml.\/(’f'(’(/ I?_\.’ the Utah State Library. Prgp . P er.
Machine-generated OCR, may contain errors.



	Brigham Young University Law School
	BYU Law Digital Commons
	1963

	Paul Mansell v. John W. Turner : Brief of Appellant
	Utah Supreme Court
	Recommended Citation


	9863-9881_0703
	9863-9881_0704
	9863-9881_0705
	9863-9881_0706
	9863-9881_0707
	9863-9881_0708
	9863-9881_0709
	9863-9881_0710
	9863-9881_0711
	9863-9881_0712
	9863-9881_0713
	9863-9881_0714
	9863-9881_0715
	9863-9881_0716
	9863-9881_0717
	9863-9881_0718
	9863-9881_0719
	9863-9881_0720
	9863-9881_0721
	9863-9881_0722
	9863-9881_0723
	9863-9881_0724
	9863-9881_0725
	9863-9881_0726
	9863-9881_0727
	9863-9881_0728
	9863-9881_0729

