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IN THE UTAH COURT OF APPEALS

STATE OF UTAH, :
Plaintiff/Appellee, : Case No. 920309-CA

v. H

JEFFREY W. ROCHELL, H Priority No. 2
Defendant/Appellant.:

BRIEF OF APPELLEE

JURISDICTION AND NATURE OF PROCEEDINGS

This is an appeal from a conviction for possession of a
controlled substance (cocaine), a third degree felony, in
violation of Utah Code Ann. § 58-37-8(2)(a)(i) (Supp. 1992), in
the Second Judicial District Court, Davis County, State of Utah,
the Honorable Douglas L. Cornaby presiding.

This Court has jurisdiction to hear the appeal under
Utah Code Ann. § 78-2a-3(2)(f) (Supp. 1992).

STATEMENT OF ISSUES PRESENTED AND STANDARDS OF REVIEW

1. Was the officer’s protective frisk supported by a
reasonable suspicion that defendant was armed and dangerous?

This Court has implied that a deferential, clearly
erroneous standard of review applies to a trial court’s
determination of reasonable suspicion in support of a protective

frisk. State v. Ayala, 762 P.2d 1107, 1111 (Utah App.) ("the

record contains sufficient evidence that the officers in this
case were justified in frisking defendant") (emphasis added),

cert. denied, 773 P.2d 45 (Utah 1989). Because a protective



frisk must be based on reasonable suspicion that a person is
armed, it is appropriate to apply a clearly erroneous standard,
the general standard for reasonable suspicion rulings. See State

v. Mendoza, 748 P.2d 181, 183 (Utah 1987) (trial court

determination of reasonable suspicion will not be reversed on
appeal unless it is clearly erroneous); State v. Sykes, Case No.
910554~CA, slip op. at 3 (Utah App. October 19, 1992) (trial
court determination of reasonable suspicion should not be
overturned unless it is clearly erroneous). But see State v.
Munsen, 821 P.2d 13 (Utah App.) (applying nondeferential,
"correction of error" standard in reversing trial court’s
reasonable suspicion determination), cext. denied, __ P.2d ____
(Utah 1992).

2. Was defendant’s detention beyond the initial
purposes of the traffic stop supported by a reasonable suspicion

of other more serious criminal activity?

A trial court’s ruling on this question is also

reversed on appeal only if clearly erroneous. State v. Robinson,
797 P.2d 431, 436-437 (Utah App. 1990).

3. Was defendant’s consent to search his vehicle
sufficiently attenuated from the alleged improper protective
frisk and detention? Additionally, notwithstanding defendant’s
consent, was contraband seized from his vehicle tainted by the
alleged improper protective frisk and detention?

Defendant failed to preserve for review any argument

concerning the validity of his consent to search the vehicle.



State v. Price, 827 P.2d 247, 248 n.2 (Utah App. 1992); State v.

Archambeau, 820 P.2d 920, 922 (Utah App. 1992). As for his

allegations of taint resulting from the protective frisk and
detention, the standard of review for a trial court’s reasonable
suspicion determination -- stated above -- applies here also.

4. Was the vehicle search justified as incident to
defendant’s arrest?

Because defendant does not challenge the validity of
his arrest, or the trial court’s conclusion that the vehicle
search was justified as incident to his arrest, no standard of
review for this issue need be set forth.

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

Any relevant text of constitutional provisions,
statutes and rules pertinent to the resolution of the issues
presented on appeal is contained in the body of this brief.

STATEMENT OF THE CASE

Defendant, Jeffrey W. Rochell, was charged with
possession of a controlled substance (cocaine) with intent to
distribute, a second degree felony, in violation of Utah Code
Ann. § 58-37-8(l)(a)(iv) (Supp. 1992); possession of a controlled
substance (cocaine) without tax stamps affixed, a third degree
felony, in violation of Utah Code Ann. § 59-19-106 (1992);
speeding, a class C misdemeanor, in violation of Utah Code Ann. §
41-6-46(2)(d) (Supp. 1992); open container of liquor in or about
a vehicle, a class C misdemeanor, in violation of Utah Code Ann.

§ 41-6-44.20 (Supp. 1992) (R. 10-12).



Defendant filed a motion to suppress contraband
allegedly seized in violation of the fourth amendment and article
I, section 14 of the Utah Constitution (R. 17).

After conducting a suppression hearing, the trial court
denied defendant’s motion to suppress (R. 38, 40-49).

Thereafter, defendant entered a conditional guilty plea to the
reduced offense of possession of a controlled substance
(cocaine), a third degree felony, in violation of Utah Code Ann.
§ 58-37-8(2)(a)(i) (Supp. 1992), which preserved defendant’s
right to appeal the suppression ruling (see State v. Sery, 758
P.2d 935, 937-40 (Utah App. 1988)) (R. 50-54).

The trial court sentenced defendant to zero to five
years in the Utah State Prison and imposed various fines and fees
(R. 66). The court then stayed defendant’s sentence and placed
him on three years probation under certain specified conditions
(R. 66-67).

STATEMENT OF THE FACTS

The following pertinent evidence was presented at the
hearing on defendant’s motion to suppress. It supports the trial
court’s findings.!

On the evening of June 5, 1991, Trooper Maycock of the

Utah Highway Patrol stopped defendant’s vehicle on the northbound

! Although the trial court’s written Findings of Fact and
Conclusions of Law are contained in the record before this Court,
they have not been numbered. A copy of the court’s ruling is
contained in Addendum B and the State will hereafter cite this
Court to Addendum B when referring to the trial court’s written
findings and conclusions.



lane of I-15, near north Salt Lake, for speeding (Transcript of
suppression hearing, March 18, 1992 [T.] at 3). Immediately upon
being stopped, defendant exited his vehicle and began walking
toward Trooper Maycock (T. 4). Defendant’s passenger remained
seated inside the car. Although he had anticipated a routine
traffic stop, Trooper Maycock was "alerted" by defendant’s
behavior because it was unusual for a stopped driver to approach
his patrol car (T. 12). The officer proceeded to carry out the
traffic stop, making sure he could see defendant’s hands (T. 12).

Trooper Maycock asked defendant for his driver’s
license, and in so doing, noticed the smell of alcohol on
defendant’s breath (T. 4). Defendant produced a valid Utah
drivers’ license, and the officer asked how much he had had to
drink (T. 4). Defendant replied, "One beer" (T. 4). Trooper
Maycock then asked defendant to perform a horizontal gaze
nystagmus test to determine whether he was unlawfully intoxicated
(T. 4). After defendant successfully completed the test, Trooper
Maycock informed him that he had been stopped for a speeding
violation (T. 5, 15).

The officer then asked to see defendant’s vehicle
registration (T. 5, 15). Defendant returned to his vehicle to
retrieve the registration, followed by Trooper Maycock who was
concerned that defendant might have a weapon in the vehicle (T.
17). When defendant opened the passenger side door to access the
glove compartment, a plastic cup fell out, spilling alcohol on

the ground (T. 5). The officer picked up the cup, checked the



smell, and returned it to defendant’s passenger, who identified
himself as Billy Gene Miller (T. 5).

Trooper Maycock then asked defendant to sit in his
(defendant’s) vehicle while he returned to the patrol car to
write out citations (T. 6). The officer cited defendant for the
speeding and seat belt violations and Miller for the open
container violation. He then returned to defendant’s vehicle and
asked both defendant and Miller to step to the front of the car
where he advised them that only Miller had been cited for the
open container violation (T. 7). However, based on his
observation of the open container, and the smell of alcohol on
both men, Trooper Maycock indicated that he wanted to search the
driver’s side area of defendant’s vehicle for additional
containers, and that if he found one, he would cite defendant for
that violation as well (T. 7, 25).

Because searching the vehicle would necessitate having
his back to both men, Trooper Maycock first inquired whether
either defendant or Miller had any weapons (T. 7, 23, 29). Both
men said "No," and Miller immediately began emptying his pockets
(T. 7). However, Trooper Maycock noticed a large bulge inside
the left front pocket of defendant’s shorts (T. 8). Fearing that
the bulge was some type of a pocket knife, the officer lightly
tapped it, determined that it was hard, and asked "What do you
have in your pocket?" (T. 8). Defendant replied that he didn’t

have a weapon and produced a set of keys (T. 8).



Because there was still a noticeable bulge in
defendant’s pocket, the officer lightly tapped it again, noted
that it was still hard, and asked, "What'’s that?" (T. 8).
Trooper Maycock then explained that he didn’t like the "thought
of getting stuck with a pen knife" (T. 9). Defendant reached
into his pocket a second time and produced a handful of loose
change (T. 9). In so doing, he exposed a plastic baggie
containing a white powdery substance (T. 9). The officer asked,
"What'’s that baggy [sic]" and defendant replied, "Nothing" (T.
9). Defendant then attempted to conceal the baggie behind his
back (T. 9).

Another officer, who had just arrived on the scene,
approached from behind defendant.? After observing defendant’s
attempts to conceal the baggie behind his back, Officer Garrido
seized the contraband (T. 10). Defendant was immediately
arrested for possession of a controlled substance (cocaine) (T.
10). Following the administration of Miranda warnings,® the
officers inquired whether there was "any other dope in the car"
(T. 10). Defendant said "Yes," and "advised" the officers "where
it could be found" (T. 10). The officers then retrieved
additional contraband from "between the cushions of the passenger

seat" (T. 10).

2 Trooper Maycock was contacted by Officer Garrido while
sitting in his patrol vehicle writing out the initial citationmns.
Officer Garrido requested Trooper Maycock’s location so that he
could return some handcuffs he had borrowed to make an earlier
arrest (T. 6).

3 See Miranda v. Arizona, 384 U.S. 436 (1966).

7



Defendant filed a motion to suppress the contraband
seized on the ground that it had been obtained in violation of
the fourth amendment and article I, section 14 of the Utah
Constitution (R. 17). In a supporting memorandum defendant
alleged that Trooper Maycock lacked reasonable suspicion to frisk
him for weapons and that additional contraband discovered in his
vehicle was "fruit discovered from the previous illegal search of
defendant’s person and should be excluded" (R. 18-28) (copies of
defendant’s motion and memorandum are contained in Addendum A).

At a hearing on the matter, defendant argued that
Trooper Maycock lacked reasonable suspicion to frisk him because
"there was nothing to alert the officer that [he and Miller] had
any weapons on them" (T. 39). Additionally, defendant argued
that the officer "exceeded the duration and the scope of his
initial stop when he ordered [defendant and Miller] to step
forward so he [could] search them and search the vehicle" (T.
41). Finally, defendant argued that the vehicle search was not
supported by probable cause (T. 41) (a complete copy of defense
counsel’s argument is contained in Addendum A).

The trial court denied defendant’s motion on the
grounds that the protective frisk and detention were reasonable
and that the search of the vehicle was supported by probable
cause. Additionally, the court concluded that the seizure of
contraband from defendant’s vehicle was justified as incident to

his arrest (Addendum B).



SUMMARY OF THE ARGUMENT

The trial court’s determination of reasonableness with
respect to the protective frisk and the scope of the detention is
not clearly erroneous. Concerning the officer’s protective
frisk, the officer’s observation of a noticeable bulge in
defendant’s pocket reasonably gave rise to his suspicion that
defendant was armed and potentially dangerous. The
reasonableness of the officer’s fear is not overcome by the fact
that defendant and his passenger were outside the vehicle at the
time of the frisk; moreover, as recently recognized by this
Court, roadside traffic stops are inherently dangerous.
Additionally, the protective frisk was no more intrusive than
necessary to dispel or confirm the officer’s suspicion of a
concealed weapon.

As for the scope of the detention beyond the initial
purposes of the traffic stop, the officer had at least a
reasonable suspicion that defendant and his passenger were
involved in other more serious criminal activity. During the
course of investigating defendant’s driver’s license the officer
smelled alcohol on the breath of both men and defendant admitted
to having had one beer. Additionally, the officer observed an
open container of alcohol fall from the passenger compartment
when defendant attempted to retrieve the vehicle registration.
Considering the totality of the circumstances, further detention
was justified to investigate for consumption of alcohol while

driving.



The trial court’s conclusion that the subsequent search
of defendant’s vehicle was justified as incident to his arrest
was similarly proper and should be affirmed. Defendant was
arrested following the protective frisk which revealed the
presence of contraband on his person. Contemporaneous with his
arrest for possession of a controlled substance (cocaine),
defendant’s vehicle was searched for additional contraband.
Because the contraband found on defendant’s person provided
probable cause for his arrest independent of the contraband later
seized from his vehicle and because defendant’s vehicle was
within his immediate control at the time of his arrest, the
contraband found therein was admissible.

Finally, because the vehicle search was justified as
incident to defendant’s arrest, there is no need to consider
whether the search would be justified under the "automobile
exception," or any other exception to the warrant requirement.
Although defendant challenges the vehicle search on the ground
that his consent was not sufficiently attenuated from alleged
prior illegalities, he failed to preserve any argument concerning
his consent in the trial court and has thus waived its
consideration on appeal. As for defendant’s additional
allegations of taint stemming from the protective frisk and the
scope of detention, he has failed to demonstrate that either the
protective frisk or the detention were improper. Thus, it is not
necessary for the State, or this Court, to engage in a taint

analysis.
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ARGUMENT
POINT I

THE OFFICER’S PROTECTIVE FRISK WAS SUPPORTED

BY A REASONABLE SUSPICION THAT DEFENDANT WAS

ARMED AND DANGEROUS

In Point I of his brief defendant asserts that because
Trooper Maycock "did not initially frisk [him] upon confronting
him," nor during the course of administering a subsequent field
sobriety test, the officer could not have reasonably suspected
that he was "armed and dangerous" (Br. of Appellant [App.] at
15). As support for his assertion defendant argues that "some 15
to 25 minutes after the initial stop, neither [he] nor his
passenger had done anything to suggest they were armed and
dangerous" (Br. of App. at 15). Because defendant’s argument
ignores the trial court’s factual findings that the "officer
noticed a bulge in defendant’s left front pocket" (Addendum B),
and that the officer reasonably "believed [the bulge to be] a
knife or other weapon" (Addendum B), his argument lacks merit and
should be rejected.

It is permissible for an officer "who reasonably
suspects that an individual may be armed and dangerous, to pat
down the outer clothing of that individual in a search for
concealed objects which might be used as instruments of assault."

State v. Ayala, 762 P.2d 1107, 1111 (Utah App.) (quotation

omitted), cert. denied, 773 P.2d 45 (Utah 1989). See also State
v. Bradford, No. 910282-CA, slip op. at 5 (Utah App. October 14,
1992); State v. Roybal, 716 P.2d 291, 292 (Utah 1986); Utah Code

11



Ann. § 77-7-16 (1990).“ The reasonableness of a protective

frisk is assessed under an objective standard: "[W]ould the facts
available to the officer at the moment of the seizure or the
search warrant a man of reasonable caution in the belief that the

action taken was appropriate?" Terry v. Ohio, 392 U.S. 1, 21-22

(1968) (quotation and citations omitted). See also Ayala, 762
P.2d at 1111 ("The standard is whether a reasonably prudent man
under the circumstances would believe that his safety or that of
others was in jeopardy"). Thus, it is not "essential" that the
officer actually be in fear, or that he be absolutely certain
that the suspect is armed. Roybal, 716 P.2d at 293.

Trooper Maycock’s protective frisk was based on a
reasonable suspicion that defendant was armed and dangerous.
Determining that he should search the driver’s side area of the
vehicle for an additional open container,’ Trooper Maycock asked
defendant and Miller to step away from the vehicle (T. 6). See
State v. Schlosser, 774 P.2d 1132, 1135 (Utah 1989) (driver
stopped for traffic violation may be ordered out of vehicle for
purposes of officer safety); Roybal, 716 P.2d at 293-94
(recognizing "need of officers to take reasonable precautions to

insure their safety"). After defendant and Miller exited the

4 Section 77-7-16 provides:

A peace officer who has stopped a person
temporarily for questioning may frisk the
person for a dangerous weapon if he reasonably
believes he or any other person is in danger.

5 Defendant’s allegations concerning the propriety of the
vehicle search are addressed in Point IV of this brief.

12



vehicle, Trooper Maycock observed a "bulge" in the left front
pocket of defendant’s shorts, the dimensions of which reasonably
led the officer to believe that defendant was concealing a type
of pocket knife and that he should perform a protective frisk
before searching the vehicle (T. 8).

As recently noted by this Court,"roadside traffic stops
are particularly dangerous when weapons may be present in the
area immediately surrounding a suspect." Bradford, No. 910282~

CA, slip op. at 4. See also Michigan v. Long, 463 U.S. 1032,

1047-49 n.13 (1983) ("investigative detentions involving suspects
in vehicles are especially fraught with danger to police
officers," approximately 30% of police shootings occur when an
officer approaches a suspect seated in a vehicle); State v.
Johnson, 784 P.2d 1135, 1137 (Utah 1989) (officer shot without
warning as he approached vehicle); 3 W. LaFave, Search and
Seizure, § 9.4(a) n.26 (1987) (noting that more officers are shot
while conducting field interrogations than while dealing with
known felons and that 43% of officer shootings that occur
pursuant to a vehicle stop, take place after the initial contact
has been made). In Bradford, this Court further noted that "an
officer’s reasonable fear" is "not overcome" by the "the fact,
taken in isolation, that a suspect is outside a vehicle while an
officer is conducting a search." Id. at 5. See State v. Dorsey,
731 P.2d 1085, 1093 n.3 (Utah 1986) (Zimmerman, J., concurring)
(rejecting defendant’s contention that it was "unrealistic" for

officers to fear that defendants presented a threat to their

13



safety since they were "standing by the rear of the truck under
control of several officers holding drawn weapons"). See also
Long, 463 U.S. at 1051 (rejecting a similar claim, reasoning that
a suspect "despite being under the brief control of a police
officer, [could] reach into his clothing and retrieve a weapon").

Additionally, the noticeable bulge in defendant’s
pocket reasonably supported Trooper Maycock’s belief that

defendant had access to a concealed weapon. Stout v. State, 304

Ark. 610, 804 S.w.2d 686, 689 (Ark. 1991) (protective frisk
justified in order to determine that "obvious bulge" in suspect’s

jacket was not a weapon); United States v. Barnes, 909 F.2d 1059,

1067 n.10 (7th Cir. 1990) (protective frisk justified by
officer’s observation of a "heavy object" protruding from
suspect’s jacket pocket). See 3 W. LaFave, Search and Seizure, §
9.4(a) n.44-45 (1987 & Supp. 1992). Moreover, the officer’s
protective frisk was not overly intrusive, consisting of light
taps on the outside of defendant’s pocket. Terry, 392 U.S. at 6,
30 (upholding more aggressive frisk where the officer "grabbed
petitioner Terry, spun him around . . . and patted down the
outside of his clothing," on the ground that the frisk did not
invade Terry’s person beyond the outer surfaces of his clothes
and was thus confined to what was minimally necessary to discover
the suspected weapon).

In light of the foregoing, defendant’s unsupported
assertions fail to demonstrate that the trial court’s

determination of reasonable suspicion to conduct a frisk was
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clearly erroneous. Avala, 762 P.2d at 1111; Mendoza, 748 P.2d
181, 183 (Utah 1987). Based on his observations of the
suspicious bulge in defendant’s pocket, Trooper Maycock'’s
protective frisk was reasonable. Additionally, his light taps on
the outside of defendant’s pocket were no more intrusive than
necessary to confirm or dispel his suspicion. Terry, 392 U.S. at
19 n.15. Thus, this Court should affirm the trial court’s
determination that the officer’s protective frisk was reasonable
and proper under the fourth amendment.
POINT II

DEFENDANT’S DETENTION BEYOND THE INITIAL

PURPOSES OF THE TRAFFIC STOP WAS JUSTIFIED BY

THE OFFICER’S REASONABLE SUSPICION OF OTHER

MORE SERIOUS CRIMINAL ACTIVITY

In Point II of his brief defendant asserts that
"Trooper Maycock’s detention of [him] exceeded the scope of the
traffic stop and was not justified by a reasonable suspicion of
criminal activity" (Br. of App. at 15). Additionally, defendant
asserts that "Trooper Maycock had no reason to search [him]," or
his vehicle (Br. of App. at 17). As defendant’s allegations
concerning the reasonableness of the protective frisk are
addressed in Point I of this brief, and his allegations
concerning the propriety of the vehicle search will be addressed
in Point IV of this brief, the State’s response here will focus
on the reasonableness of the detention. Defendant’s arguments
concerning the scope of his detention lack merit and should be
rejected.

As recently observed by this Court, "[a]fter stopping a

15



vehicle for a traffic violation, an officer may briefly detain
the vehicle and its occupants while he examines the vehicle

registration and the driver’s license." State v. Bradford, No.

910282-CA, slip op. at 3 (Utah App. October 14, 1992) (quotations
and citations omitted). However, once the driver has produced a
valid license and evidence of entitlement to use the vehicle, the
occupants may not be further detained in the absence of a
reasonable suspicion of other serious criminal activity. Id. at
3-4.

Defendant acknowledges that the stop of his vehicle for
a traffic violation was justified at its inception (Br. of App.
at 16). Specifically, Trooper Maycock stopped defendant’s car
for traveling sixty-five miles per hour in a fifty-five mile-per-
hour zone (T. 3), a clear violation of Utah Code Ann. § 41-6-
46(2)(d) (Supp. 1992). See Bradford, No. 910282-CA, slip op. at
3 (police officer may stop a vehicle when the officer has
witnessed the commission of a traffic violation). Defendant’s
detention beyond the initial purposes of the traffic stop was
similarly justified based on observations by the officer during
that time which gave rise to a reasonable suspicion of
defendant’s participation in other more serious criminal
activity. Id. at 4.

During the course of his investigation Trooper Maycock
smelled alcohol on both defendant’s and Miller’s breath, and
defendant admitted that he had been drinking (T. 4, 6).

Additionally, the officer observed an open container of alcohol
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fall from the passenger side of the vehicle when defendant
attempted to retrieve the vehicle registration from the glove
compartment (T. 5). At the very least, these circumstances gave
rise to a reasonable suspicion of alcohol use such that further
detention to investigate for consumption of alcohol while driving
was justified. See Utah Code Ann. § 41-6-44.20(1) & (2) (Supp.
1992) (prohibiting consumption of alcoholic beverage or
possession of an open container while in a motor vehicle on a
highway). Considering the totality of the circumstances, it is
hard to imagine what more an officer would need beyond the
circumstances present here: the smell of alcohol on both
defendant and his passenger, an open container of alcohol in the

passenger compartment, and defendant’s admission that he had been

drinking. See Bradford, No. 910282-CA, slip op. at 5 (courts
will engage in a totality of the circumstances analysis to
determine whether there was a reasonable suspicion of
criminality).

Although not directly so stating, the trial court
implicitly determined that the scope of defendant’s detention was
supported by at least a reasonable suspicion of illegal conduct
(Addendum B).® Because defendant’s unsupported assertions fail
to demonstrate that the trial court’s determination was clearly

erroneous, this Court should affirm. State v. Robinson, 797 P.2d

6 In denying defendant’s motion to suppress, the trial
court concluded that Trooper Maycock "had probable cause to believe
that another alcoholic beverage was in the vehicle" (Addendum B)
(emphasis added).
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431, 436-437 (Utah App. 1990); State v. Mendoza, 748 P.2d 181,

183 (Utah 1987).
POINT III

DEFENDANT FAILED TO PRESERVE ANY ARGUMENT

CONCERNING THE VALIDITY OF HIS CONSENT TO

SEARCH THE VEHICLE IN THE TRIAL COURT AND HAS

THUS WAIVED ITS CONSIDERATION ON APPEAL; AS

FOR DEFENDANT’'S ADDITIONAL ALLEGATIONS OF

TAINT, HE HAS NOT DEMONSTRATED THAT EITHER

THE DETENTION OR THE PROTECTIVE FRISK WERE

ILLEGAL; THUS, NEITHER THE STATE NOR THIS

COURT NEED ENGAGE IN A TAINT ANALYSIS

In Point III of his brief defendant asserts that
contraband discovered inside in his vehicle was illegally seized
(Br. of App. at 18). In so arguing, defendant primarily asserts
that his consent to search the vehicle was not sufficiently
attenuated from the officer’s previous "illegal seizure of the
controlled substances from his front pocket" (Br. of App. at 18).<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>