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JIM YATES, dba CINCO EQUIFMENT,
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GUY TAYLOR,

Appellant/Fet iconer.

Taylor petitionms, the Utabh Court of appeals for a
rehearing of case Noo 920336, and Certifies that
said petiticn is presented in good Faith, and not
for Delay.

T
Dated this 2‘,

Fro Se
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APFALLANT, PETITION®S THE COURT FOR A REQEQRING, FURSUANT TO

RULE 25, UTAH RULES OF APFELLATE PROCEDURE, TAYLOR HAS GOOD
REASON TO BELEIVE THAT THE COURT’S HAVE ROTH OVERLOOKED FACTS,
WHICH ANY ONE OF WHICH COULD HAVE CHANGED THE DISFOSITION OF

THIS CASE, TOGETHER WITH FOINTS OF LAW, WHICH HAVE NOT BEEN

FULLY ADDRESSED BY THE ARPPLLATE COURT, INCLUDING THE AFFECTS
WHICH WILL RBE FELT RY OTHER CONSUMERS UNDER LIKE CONDITIONS,

WHO ARE SUBJECTED TO DECEPTIVE BUSINESSE FRACTICES, BY EQUIFMENT
SALESMEN, WHO RELY ONLY URON THE WRITTEN CONTRACT. IN THIS CASE
YATES V& TAYLOR, THE COURT SAID "TAYLOR BREACHED THE AGREEMENT".
ITS TRUE TAYLOR RETURNED THE EXCAVATOR TO YATES, WHERE YATES

RE SOLD THE MACHINE, FOR MORE MONEY THAN HE HAD SOLD THE EXCAVAT-
OR TO TAYLOR FOR. THE COURT SAW TO IT TAYLOR RECEZIVED THE OVERAGE
AMOUNT, EBUT CHARGED TAYLOR [WRONGFULLYJ FOR YATES'ES IMROROFPERLY
CLAIMED REFAIRS, WHICH YRATES CLAIMED WERE AS A RESULT OF DAMAGES
YATES CLAIMED WERE CASUSED WHILE THE MACHINE WAS IN TAYLORS
CUSTODY. THE COURT’S HAVE OVERLOOKED EVIDENSE WHICH FROVES

BEYOND A DOUET, THAT TAYLOR [DID NOTI1 CRAUSE L[ANYI1 DAMAGE TO THE
EXCAVATOR AT ALL, BUT THAT TAYLOR ACTUALLY RETURNED THE EXCAVATOR
IN BETTER CONDITION, AND IT IS TAYLOR THAT SHOULD RE PAID FOR HIS
COSTE OF REFRIRG, NOT YATES. YATES MISREPRESENTED TO TAYLOR THE
CONDITION OF THE EXCAVATOR. TAYLOR DID NOT RENEGQOCIATE THE SALE,

BUT MERELY "CORRECTED YATES MISTAKE? 8". AND RETURNED THE EXCAVAT-
OR.

FRACT ONE
The court [did rnotl] take into consideration the sub zero weather
in Lehi, and that the six hows spent by Taylor [was rotl spent

in looking the excavator over but starting a cold deisel engine.

— 4



page &
Fact twao

The purchase agreement left by Yates and sigrned by Taylor
ors Jamuary 8, 1990, was for the sum of [ Two Thousand two hundred
dollarsl . (see exhibit 37 C ewnclosed) Taylor cowld have left
Yates a check on Jarnuary 8, 1990 for, [$ 2,200,001 and owned the

cavator i questior.
Fact three

Taylor called Yates attention to Yates mistake while
Taylor was at Century Egquipment Company. Yates [rushedl to
meet Taylor at Cerntury Equipment for the sole purpose of
[eorrectingly, rnot re-rnegecting, the agreement, as the cowrt
concluded was the reason Yates meeting Taylor at Century.

{see Trial reccord page & line's 11 thrua 23
Fact four

Repetedly, Yates admitted while under oath, Yates
had told Taylor, price to the sale, prior to Taylor remaving
the excavatocr from Yatee eqguipment yard, that the excavator
was L[ In Good Condition 1 o ( see Trial Record pages, 120
line's 22,223,245 Papge 121 lirne's &, 3,4, 3 FPage 189 line’s
10,11, 123)

Argument
Irn the case of the fouwr facts presented Yates implied a warranty,
that the excavator was in [good conditiond Taylor wanted an
excavator to excavate, rot to look at. Taylor beleived Yates,
a respected equipment dealer. Had Taylo left a check for

2 -



Fage 3

the % 2, 200,00 on Jarnuary 8, 1220 pursuant to the agreement

reduced to writing by Yates, as that sales agreement does
state, Taylor could have taken advantage of Yates. Taylor

however [did rnot entertain that ideal at all, but Taylor

called Yates attenticrn to Yates mistake., Yates intenticnally

told Taylor that the excavator was in  [very good conditiond or

[good conditiond This proved to be a total misrepresentation

of fact. Taylor relied in Yates Judgement. Yates and Taylor

had dore busirness before. Yates is an expert, and has been

recommending, and selling, used construction eguipment foor

years. (see Trial Record page 83. line’s 20 thru 25) The

law simply does rot condone misrepresentation and states in

ArmJur 17A 2d, 2993, [Stipulaticns excluding extrarnecus represent-

ations constituting or showing fraudl. (see page 27, of Taylors

brief, and rcote three additional law references are givern,

Urniform Commercial Code 70A-2-602 (1), Uniform Consumers Sales

practice act, and Uniform Deceptive Sales Fractices Act.

conclude that the acts are to protect the consumer from

All

suppliers who engage irn deceptive sales practices, who represent

that goods or services are of a particular guality and grade.

Yes, its true Yates admits he told Taylor that excavator
in good conditiond The court should not reward Yates for
such mistatement of fact. Yates admitted where he
machirne, and that he painted the machirne . ( to make the
machine look better)

page 3

[was

got the



Fact Five
The trial Court allowed for offsets, and damages Yates Claimed
Taylor [did to the excavatorl while the excavator was in Taylors
possession. The exclusionary Rule was imposed. No wittress heard
the other’s testimony, yet Mike Young Testified that the
excavator cab was rot bolted down upon the excavators arrival
o the job site Jaruary 8, 1930, ( see Tri1al Record page 151,
line’s 21,23) . Further that the machirne had o1l leaks, and that
two barrells pf c1l were put irn 1t [110 gallonsld which i1e totally
excessive for 5 or 6 hours operation. (0 see Tri1al Record page
1531, Line 28). That o1l consumption amcunts to 18 galloms per
hour, at a price of $ 7.00 per gallor, or $ 126.00 per hour for
c1l covmsumptiorn alone, absolutely urreasornable o1l consumpt ior.
Additional questions regarding the conditiorn of the excavatar
wherr 1t arrived on the job site an Jaruwary 8, 1990,
were presented to Mike Young orn Page LS53 of the trial record
who responded, that the excavator'’s electricial system was
ot worrking well, (line 25 page 1351) That the batteries were
rnot riew, That the Altermnator, a majgor part of the electricial
system, did not work at all, (See page 154 trial record). Yates
claimed Taylocr caused the cab to be loose, caused the electricial
system to not work, caused o1l leaks, etc., which simply was nat
the truth. Rll of these malfunctions [were presentl] at the time
af sale to Taylor.

Fact six

Page 4



The court [ did rnot hear Garry Garrett 1. Gary Garrett was the
Nown Disputed  cwner of  the Excavatocr at the time of sale to
Taylor by Yates since he had not received any paymernt from
either Yates or Utah Track & Welding orn Jarnuary 8, 1930, In
Garretts testimony, Garratt said while under ocath, and Garrett
fdid wotl hear the testimorny of Mike Young. { Neither Yaoung
o Garrett heard the others testimomy.). Garrett said, that
wher he last saw the excavator, that the Cab [was rnotl bolted
dowrn, that the excavateor [did rotd have a functional electrial
system, that the drivers doom [ was welded 1 shut, that the
metal was dented in bad condition. ( See Trial Record Page 133)
Further Garratt uwunder cath stated he had seern the excavator
Just prior to its sale to Taylor, and that and that very little
alterations or repairs had beern made to the machine. {(see Trial
record page 146, line's 17 to 22 ).
Fact Seven

Yates, in his depositiorn, while under oath to tell the truth
responded to Taylors guesticon, {first you have got to make it
run} Yates reply, was [Well if you can’®t make it run you
couldnt check it ocutl reither Taylor, o any of his help could
make the excavator run.

Fact eight
While Yates claimed he sent Taylor the Name of the persan who
purchased the Taylor machine, it was the day following the trial
that Taylor [discoveredl that Yates [did not performl any of the

Fage 5



repairs Yates said were necessary after the machine was
returned to Yates by Taylor. It is a gross injustice to
reward Yates for repairs or work [ he did wnot do 1. The machine
had all the defects Yates claimed [Pricr to the Salel to Taylor
and [ afterl the Bale to Ackermar.
Fact Nine

Yates, while wnder oath told the couwrt that [ wel tell’s the
pecple {customersy what L[wel krnow is wrong with the machine.
Trial record page 122, lire’se 1,2,3 ). Yates told Taylor that
the excavator he bought was in good condition, but yet he krew
what was wrong with that excavator, and krnew what to claim
Taylor damaged on it. Yates was deceptive, and unfair with
Taylocrm, vet Yates told the couwrt on page 176 of the trial
record, live’s 3, 4, 5, that definitely not, no I wouldnt,
sell you {Taylor} something rnot weeth the morney, and Yates
goes o to repeat, " NO IT WOULD NOT HAVE REEN" which leaves
Tayloy to beleive That Yates knew that the machine was not
worth the money which he had sold to Taylor.

Fact ten
Taylor perserved his right to a Jury trial. In fact paid the
proper Jury trial fee, and was timely ivn such filing. The
court has not addressed this issue. Taylor has repetedly
cbjected both through counsel, and pro —-se concerning this fact.
{see page 3, Taylors Brief, bottom seventace.

CONCLUSION

Fage &



The references concerning thise matter in the trial cowt is
found on pages 102 and 103 of the trial couwrt record the whole
pages refer to the "short circuwit " process. What is seems
urreasonable to Taylor is that the couwrt allowed Yates to

ammend his complaint while in opern couwrt, taking Taylor totally
by suwrprise and setting aside the Utah R. Civ. F., dealing
with ammending a complaint. passing the blame to M. Johnson

is no reasorn, for suspension of the Rules. The trial court

Jjudge made it clear that Taylor, " if you are going to represent
yourself, You'wve got to comply with the Rules of practice’.

(trial Record page 4 ). Taylor was not supplied a copy of

the findings of fact as the Utah App. Ct. States. It was

only after Taylor made a hand written request to the clerk of

-y o e

the trial court on July 26, 1991, see exhibit 36, of Taylaors

brief, that Taylor received from the couwrt clerk a copy of

the Findings of fact and conclusions of Law to review

after they were sigrned by the trial court judge. Fage two

of the cornclusions, do rnot refer to Yates, statement that

e, [ Jim Yatesl told Taylor that the excavator was in

good condition. IF that had been fact Taylor would have kept
the excavator, as Taylor had kept the other equipmernt he

had puwrchased from Jim Yates. Taylor was a repeat purchaser,
as Yates always told Taylor, If it doesnt work out for you
bring it back. The conclusions did not correctly refer to the

% O, 200,00 sales agreement.



The court may ask the guestion, Why did Taylor take the the
excavator out of Yates Yard with all the thirgs wrong, that
Taylor complains about. The Answer is simple. With the

new shiney paint, with the representation of Yates that the
machine was irn good conditicorn, with the representation made by
Yates, that if the machirne doesnt work fooro you bring it back,
and I will refund yowr morney. 0Of these there items, two are
absclutely misrepresentations, to induce a sale. (1) Yates

would not return any money. This law suit proves that point.

(2) The excavator was not in good condition as claimed by

Yates. Yates is claiming Taylor damaged the machine. This is
absalutely false as testified by Young and Garvebtt, both had
hands on knowledge, which they shared with the cowrt. Discovery
made after the trial, two seperate incidents, Where Yates did
uses deceptive sales practices, one & man in Washington, the
ather case in Rock Sprivngs Wyoming, point out that Taylor is

ot the only victum of Yates. If the cowrt continues to [affirml
this Judgement, This will opewn the door for Yates to rip of f
consumer after consumer, with his simple disclaimer, and to back
this up a court Ruliwg, in support of his (what you see is what
is is) or (sold with out warranty expressed or implied). The
couwrt stated on its memorandum decisicon {do rnot publish). Why?
A land mark decisiorn, allowing that all prior law dealing with
misrepresentation, with deceptive sales practices, should be

important and shared with all equipment dealers,; whao all want to



be advised in law what the court considers as right in such
matters. Taylor, considers that if the court panel of judges
individually, were each subject to the same conditions as was
Taylor, in connection with this excavator transaction, that all
would join Taylor, and take the excavator back. Taylor Spent
over five thousand Dollars into this machine for very little
returrn. If the excavator dug S00 feet as testified, that repair
bill amounted to % 10.00 per foot in repairs only, not to
mention, the operatory, fuel, etec. This is urreascnable. Taylors
Counterclaim, and ammended counterclaim, were considered moot
by the courts. Taylor again apppeals tu the court, to reconsider
his cournterclaims. Some where something is wrong, whern Yates
tells the court, "Yes I told Taylor thi excavator is in good
condition". and Taylor provided the actual Owner at the time
of Sale, {Yates Sold an Excavator to Tuvslor ocwned by Garrett)
no questions, asked, and further Garranw said the machirne was
aa peice of junmk at trialy, and yet the 4sp court Rffirms, the
Judgement of the lower court. Yates was not damaged. He RE

sald the excavator to arncther party for more morney, since he
fdid rot do the repairs as claimedl The testimorey of whetstone,
clears up doubt, if in fact there is any doubt after the
testimony of Young, and Garratt, and Tas/lor is reconsidered.

Surely the court parnel can see why Yates discounted the machine
$ 1, 000.00. It wasnt to be fair to Tayior. The reason was to
make Taylor feel good, so Taylor would beleive Yates story,

and excute a corrected agreement, Amme:;ding the $ 2,200.00

agreement. Good salesmanship on the part of expert salesman



One of the reasons Taylor requested a Jury Trial was because
Taylor did not think Judges understand construction Equipment.
Wheri its cold it wont start. When the frost is driven down by
traffic, foot, cars, equipment, etc, you simply [can notl

dig. That is a fact which the court 's did not take into
consideration at all. No matter how badly Taylor wanted to, or
how much looking under, over, or around the excavator, Taylor
would never been able to "check ocut the Machire" at Yates

Yard in Lehi. Its True while the machine was being heated and
started Taylor called cut certian repairs that needed made.
Construction equipments sits idle in Utah Cournty durning the
month of January because its to cold to work when the ground

is frozen. Thats Fact. A Jury Would understand and agree to
that fact. Also the Courts, uphold at <{times) the written
instrument. Other Times they totally upheld Paral eviderse
over the written insirument’s. This is confusing. Alsc a Pro Se
Party has a better chance with a jury, than before a court
Judge, who looks for procedural mistakes, and there are many
times when a Pro Se party is unable to express clearly his
defenses or arguments. The fact is Taylor was denied his right
to a trial by Jury. The App Ct has not address this issue.
Taylor, again Prays, the the App Ct. will consider all the
evidense regarding thHis case, overturn the lower court judgement,
and remand this matter back to the district court so Taylor

can pursue his count wreclaim.

N
Dated This ‘_JZEL__m_ ay of January 1993,

Tavto;) Mo Se

Guwv
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A Um-hum. (yes) (handing)

Q Okay. We are talking abo:. Mr. Vaughn Adams. And
we go through and we discuss what he does. '"He has no re-
sponsibility other than the fact tha. he is just a mechanic?"
That was the question that I asked you.

A Um-hum. (yes)

Q Your reply: '"He has a lot of responsibility, yes,
but mainly he is a mechanic."

A Um-hum. (yes)

Q He is a mechanic there anc¢ inat is what he is

there for or he is there?

A Um-hum.
Q Question: '"Is he an assis:ant manager?" Answer:
"No." Question: "You mentioned his responsibilities. Could

you elaborate on those besides being : mechanic and so on?"
And your answer was: ''He is a husband and a homemaker.'" Had
no relevance to the question. I'm waadering if perhaps you
were confused when you made that answ:r?

A No. He does that too, yes.

Q Isn't it true that you tola me the machine was in °

excellent condition?

A I told you I thought it was in good condition, come

down and check it out and if you like it, buy it, if not,

leave it.

Q Okay. You did tell me that if it was in good

120
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10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

condition then or you admit telling w2 that?

A I admit I stated it was in good condition, you

come down and check it out, if you liRe it, take it, if not,

leave Jit.
Q Do you consider, let's loov at Exhibit 1, do you

consider terms like ''check the machine out, what you see is

what it is" --

A Yes.

Q Is reasonable?

A You bet. That's kind --

Q E}thout being unconscionable? *sékgf

MR. ANDERSON: Oi:jection, your Honor.

"unconscionable" is a legal term, c&lls for a legal conclu-

sion.
THE COURT: If he knows, he may answer.
MR. ANDERSON: Okay.

A That is laying it on the 1llne as blunt as you can

lay it on the line. I mean, that's *he reason I haven't been
to court at other times. I mean, I :ay it so bluntly that
there is no misunderstanding.

Q (By Mr. Taylor) Do you fe«l that you have an

obligation to inform a prospective bityer if a machine is

éunk or not?

MR. ANDERSON: (-jection, your Honor.
THE COUKT: He way answer, if he knows.
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why I'm inviting the customers in, and they come in time and
time again and buy. I don't know what happened to you this
time to stop payment on your check, but that's the way I
represented everything. And that's :-he only way I can sell
them.

Q In other words, you wouldn t see that you wouldn't
sell very much equipment if you said 'what you see is what
you get'" on the advertisements, inste id of being in "good
condition"?

A It is in good condition. It was in very good con-

dition. And you did buy it. What yo. done to it afteryiggs,

I don't know.

Q Do you agree that those sta anents, ''what you see

is what you get, as is, with no warran.ies," where is and

so forth, may possibly be unconscionable statements? Is that
kind of unconscionable, to take advantege of the --

A No, it does not.

Q By having initially taken adv ntage of the customer

by having initially expressed in effect --

THE COURT: Now just a moment. Don't
argue with one another. Don't answer tie question. I don't
want you to be argumentative within you> question, Mr.
Taylor.

Q (By Mr. Taylor) I said, isn't it kind of an uncon-

scionable statement to have that type of phra :o0logy before

180
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a party from the legal consequences of a misrepresentation is unenforcea-
ble on grounds of public policy.*

§299. —Stipulations excluding extranecus representations copstitating or
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One of the parties to a transaction 0 « iceuiciit memorialized by a writing
may attempt to exclude from consider..ion, n the event of subsequent
controversy or litigation, any statements, remarks, or representations which

may have been made during the negoti: tions, or any such representations
which may not be included in the writing .tself. Such efforts at exclusion have
generally been unsuccessful where sucl statements or representations are

found to have been made fraudulently or t3 be of such nature that a charge of
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ey ALAVA VAAGAWADG) “ Apuavisy ULACY,
flower, flag, button, fticjer, ribbon, token,
trinket, tag, souvenij, dy, or any other

article in connection Wi¢h which any appeal
is made for any charitable purpose, or where
the name of any charitable organization or
movement is used or referred to as an in-
ducement or reason for making any purchase
donation, or where, in connection with any
sale or donation, any statement i. made that
the whole or any part of the proceeds of any
sale or donation will go to or be donated to
any charitable purpose. A charitable solicita-
tion is considered complete when made,
whether .or not the organization or person
making the’solicitation receives any contri-
bution or makes any sale.

(2)- “Consumer ' transaction” means a sale,
lcase; assignment, award by chance, or other
‘written or oral transfer or disposition of goods,
garvices, or other property, both tangible and in-
tangible (except securities and insurance), to a
person for primarily personal, family, or house-
hold purposes, or for purposes that relate to a
business opportunity that requires both his ex-
penditure of money or property and his personal
services on a continuing basis and in which he
has not been previously engaged, or a solicitation
or offer by a supplier with respect to any of these
{ransfers or dispositions. It includes any offer or
solicitation, any agreement, any performance of
an agreement with respect to any of these trans-
{urs or dispositions, and any charitable solicita-
tion as defined in this section.

(3) “Enforcing authority” means the Division
¢! Consumer Protection.

‘4) “Final judgment” means a judgment, in-
cluding any supporting opinion, that determines
vhe rights of the parties and concerning which
e vellate remedies have been exhausted or the
\ime for appeal has expired.

(5) “Person” means an individual, corporation,
Jovernment, . governmental : subdivision or
agency, business trust, estate, trust, partnership,
assocmtmn, eooperatlve or any other ]egal en-
15 AT NN

6) “Suppher" means a seller, lessor, assignor,

.ufferor, broker, or other person who regularly so-
licits, engages in, or enforces consumer transac-
tions, whether or not he deala du'ectly with the
consumer. ° .. 1987

18-114, 'Deéepﬂve a’ét'oi"practice by' supplier.

(1) A deceptive act or practice by a supplier in con-
nection with a consumer transaction violates this
chaptar whether it occurs before, during, or after the
trans: ction..

(2) Without limiting the scope of Subsection (1), a
supplier commits a deceptive act or practice if the
supplier, with intent to deceive:

{v) indicates that the subject of a consumer
i~usaction has sponsorship, approval, perfor-
mance characteristics, accessories, uses, or bene-
fic ‘. xf 11: has not;

mnsactxon
de, le, or -model, if it is not;
¢). indica tﬁe _subject of a consumer

transaction is new, or unused, if it is not, or has
bez2n used to an extent that is materially differ-
ent from the fact;

wausavuul Is availdaole w we m
reason that does not exist; -

(e) indicates that the subject
transaction has been supplied in aeeotﬁ
a previous representation, if it has n
-+ () indicates that the subject of &+
transaction will be supplied in greater
than the supplier intends; *

(g) indicates that replacement of, i
needed, if it is not;

(h) indicates that a specific pneo
exists, if it does not;

(i) indicates that the supplier hu i
ship, approval, or affiliation he, does #

(j) indicates that a consumer,transa
volves or does not involve a warranq
claimer of warranties, particular .\
terms, or other nghts remedies, or obli'
the representation is false; o *

(k) indicates that the consumer will i
rebate, discount, or other benefit as an
ment for entering into a consumer trans
return for giving the supplier the name
spective consumers or otherwise helping
plier to enter into other consumer transa
recelpt of the benefit is contingent on-{
occurring after the consumer enters :
transaction; A

(1) after receipt of payment for |
vices, fails to ship the goods or furnish
vices within the time advertised or of
represented or, if no specific time is adve
represented, fails to ship the goods or fur
services within 30 days, unless within t1
cable time period the supplier provides tl
with the option to either cancel the sale
ment and receive a refund of all previ(
ments to the supplier or to extend the:i
date to a specific date proposed by the:t
but any refund shall be mailed or deliven
buyer within ten business days after tl
receives written notification from the |
the buyer’s right to cancel the sales ag
and receive the refund; a2

(m) fails to furnish a notice of the pnr
right to cancel a direct solicitation sale
three business days at the time of purcha
sale is made other than at the supplier’

. lished place of business pursuant to the st
mail, telephone, or personal contact an
.. sale price exceeds $25, which notice sh
conspicuous statement written in bold -
immediate proximity to the space rese
the signature of the buyer, as follows:
THE BUYER, MAY CANCEL THIS
TRACT AT ANY TIME PRIOR TO MID
OF THE THIRD BUSINESS DAY AFT}
DATE OF THE TRANSACTION.”; -t

(n) promotes, offers, or grants particip
a pyramid scheme as defined under Cha'
Title 76; or

(0) represents that the funds or prope1
veyed in response to a charitable solicitat
be donated or used for a particular pur
will be donated to or used hy a particular

zation, if the representatxon is false i
¥
13-11-5. Unconscionable act or pracﬁoe
plier.

1) An unconsclonable act or practwe by a [
in connection with a consumer transactxon B\



§ 282. e Uniform D

e Act provides that a
€ course o

rson en
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93. Law Reviews: Sebert, Enforcement of
State Deceptive Trade Practice Statutes 42
Tenn L Rev 689 (1975).

94. 15 USCS §§ 41 et seq.

95. FTC v S & Hutchinson Co., 405 US
238, 81 L Ed 2d 170, 92 S C: 898, 1972 CCH
Trade Cases 1 73861.

96. Fonseca, Handling Consumer Cicuit
Cases 3d § 1:8. +=

Law Reviews: Gilleran and Stadfeld, Litte

FTC Acts Emerge in Business Liugauon. 72
ABA] 58 May 1, 1986.

Annotations: What constitutes “false adver
using” of food products or cosmetics within
§$8 5 and 12 of the Federal Trade Commussion
Act (15 USCS §§ 45, 52), 50 ALR Fed 16.
What constitutes “false advertising” of drugs
or devices within §§5 and 12 of

to affiliation, connection,

uses deceptive representations or des
tion with goods or services; (5)¥rhhescnly
sponsorship, approval, charactenstics,
that they do not have or that a

affiliation, :
original or new if they are

'1
tive Trade Practices Acx /! /
The Uniform Deceptive Trade Practices Act,®
revised in 1966, has been adopted in either the
number of states,! albeit with additions, variations,

18 business, vocation, or occupation, he:
Or_services as_those of. another; (2) causes ik

ALy |4

piomulgated in 1964 and
earlier or later version by a
. onissions, and the like.
) i ;

elihood of co ion or of

Trade Commission A
49 ALR Fed 16

97. Fonseca, Handling Consumer
Cases 3d § 1:8.

98. Sce, for example, Commonwealth b
Creamer v Monumental Properties, Inc., 45
Pa 450, 329 A2d 812, on remand 26 Pa
Cmwilth 899, 365 A2d 442; Uneedus v Califor-
nia Shoppers, Inc. (4th Dist) 86 Cal App 3d
932, 150 Cal Rptr 596, 1979-2 CCH Trade
Cases 162845, .

99. UDTPA §§ % et seq.

1. Am Jur 2d, Desk Book, Item No. 124,
indicating such states as Colorado, Delaware,
Georgia, Hawai, lllinois, Maine, Minnesota,
Nebraska, New Mexico, Ohio, Oklahoma, and

(15 USCs §§4 .

i

-

e Federal Oregon.
217
00d Of CON1LSIVIL OF UL LiliouasuCiotusiviiis
or association with, or cerufication b_y,.ax}othcr; 4)
tions of geographic origin in connec-
‘ingredie: ts, uses, benefits, or quantitics

with intent not to sell them as adverti
with 1ntent not to sup_prm—y. casona y ex_peu'g tal
advertisement discloses a limitation of quantity; |
statements of fact concerning the reasons for existence ol, or amounts of price

services,

has a sponsorship, approval, status,
erson has a sp p

or connection that he does not have: (6).representsshat g
deteriorated, altered, recondition

used, or second-hand; (7) represents that good. or services are of a particular
tandard, quality, or grade, or that goods are ¢f a pamm I del,
they are o? anotYFer. igi disparages the goods,

by false or mislcading representation of fact;

ed, reclaimed,

style or model,
or business of another

{)) advertises goods or services

ised; (10) advertises goods or services
table public demand, unless the
(11) makes false or misleading

vother-tomducewhith—stmitarty creates a
o 1-The Act provides definitions

reductions; or (12) angc?'m

[ikelihood of confusion or ol misunders

of the terms used theremn.*
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Who owned it?
Um-hum. (yes)
You.

Tayco Construction Company did not own that machine?

(witness nodding affirmation;

o o> oo o> oo >

- And that was clearly indicated to you. Is that
correct?

MR. ANDERSON: I'm sorry, I didn't mean
to interrupt. Whose?
THE WITNESS: Guy.
MR. ANDERSON: Guy ¢aid he owned it, too?
THE WITHESS: Right.

MR. ANDERSON: All zight. Thank you.
Q (By Mr. Taylor) Now, I want ;ru to tell the Court
how many hours that machine actually opevated on that job?
A Four-to-six hours, between bre:kdowns. Just didn't
run.
Q Why wouldn't it run?
A Because everything just was wor: out on it.
Q Was the cab bolted down tight?
A No.
Q _Secure?
A No.
Q ﬁid it leak 0il?
A All over. We put two barrels ol it in 1t to run
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that replaced that machine, dig in a an eight-hour dig?

2 A Depends on the dig. Between a thousand, two thou-
3 sand feet a way.

‘4 Q So this machine only dug 50) feet all the way it

5 was on the job?

6 A (witness nodding affirmatic:

1 Q What<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>