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IN THE SUPREME COURT
of the

STATR OF UTAH

STATE OF UTAH,

Respendent o
Case No. 18252
vs.

JACK DONALDSQN

24

Appellant. B oSuedepioen o

- .

BRIEF OF APPELLANT

STATEMENT OF THE CASE
e

Appellant was chaxged by infoermation
filed on December 27, 1962, with the charge
3 issuing a check against insufficient
tands. Ho was tried on March 21, X963, in

he District for Salt Lake Caunty of Salt
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Lake City, Utah, Judge Snew, presiding
without jury.

DISPOSITION MADE BY THE LOWER COURT
Appellant was found guilty and sen-
tenced to one year imprisomment in the Salt
Lake County Jail, which he is presently

serving.
RELIBF B8OUGHT ON APPEAL
Reversal of ®rial Court's Judgment.
STATEMENY OF PACTS:

Rppellant purchmsed gas from Cash
Saver Service Station, payimg with Exhibit
8-1 wvhich purported toc be b bank check.
When the State Attempted to tatroduce Ex~
kidit #-1, Appellamnt cbjected on the ground
that it was not a check, there beding nmo
named payee. The Court, after argumeat,
overruled Appellant‘s objection and the *d:

State intro@uced the exhibit.
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STATEMENT OF POINTS
POENT X Al g
THE TRIAL COURT ERRRD IN ALLOWING
INTO BVIDENCE EXHIBIT 8-1.
ARGUMENT OF THE POINYTS
*qu, POINT X S pan o I
The trial court .exred in allowing-
iato evidence Exhibit 8-1 which purported .
to be a bdank check. Said item is mot'a Wei~r
check because it does not have written there-

o2 the name of a payee. People v. Nichols

{Zllinois) 63 MW 24 759 State v. Ivey
(Worth Carelina) 248 NC 316, 103 SBE 24 398. |
Both Courts which have decided this issue
ina criminal case have declared that with-
out there being a named payee, the item
e‘nnot be a check. 1In State v, Ivey NC

‘103 SR 24 398, 248 NC 316 the Court stated:

*An instrument is not a
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-l -
check if it Qees not appear
from the face of the paper &,
to whom it is payeble.".m ¥ -
State v. Ivey, supra, was an insaffi~
cient funds case whiih;B in all factual re-
spects, is exactly im peiat. .. People v.
Jishols, pupxs, is even a stronger worded
‘opinion. This case was a forgery action
| and the Defendant pled guilty. The Illinois
[{supreme Court held that Defendant's guilty
plea could met stand saying that the Trial
Court did not have jurisdictiom::: wd-
*fo give a ceurt jurisdiction
of the subject mattexr it is
essential that the accused by
charged with a ¢xrimm . ...
(this) canmot be waived and
a plea of guilty cannot stamd.* we
In the preseat case the instrument ssm
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-5 o
not made out ¢to a person or his order.
Beither was it made out to bearer. Hence,
the instrument was not a check. In this
jurisdiction a check is a bill of exchange.
Utah Code Ann, 44-3-2 (1953). A bill of
exchange is defined at #4-2-1, Utah Code
Ann, 1953, as: Ber .
® . o . &an unconditional order
in writing, addressed by one
person to another, signed by
the person giving it, requiring
the person to whom it is ad-
dressed to pay on demand, or
at a fixed or determinable
future time, a sum certain in

money to order or bearer.

(Emphasis added).
When payable to order * . . . the payee

.m-t be named or otherwise indicated therein
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with reasonable eertainty."” 44-1-9, Utah
Code Ann. (1953). Por an instrument to be
payable to bearer one of five requirements
must be met, 44-1-10, Utah Code Ann. 1953,

"+ . s l. When it ds a;zéressed
to be so payable) or,

2. When it is paysble to a
person named therein or te
bearer; or,

3. When it $s payable to

the order of a fictitieus

or mon-existing person, or

to a living person mot intended
or eatitled to have any interest
in it and such fact{ Qas

known to the person making it
8o payseble, or was known to

his employee or other agent

who acting in the course of his
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employment supplies or causes
to be inserted the name of
such payee; or, ~Fahue.

4. Wwhen the name of the payee
does not purport to be the
name of any persony or,

5. When the only or last
endorsement is an endorsement
in blank."

Perusal of BExhibit 8-1, the purported
check, clearly indicates the instrument to
be order paper. Since, the last endﬁiaamnt
is not in blank, the imstrument cannot be
construed as bearer paper. Therefore, the
lastrument fails to be a check for want of
\ payee.

CONCLUSION
The instrument in issue in the instant

ase was not a check. Therefore, there was
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no crime and the Court was without juris~
diction to try the Appellant and find him
guilty of issuing a check against insuffi-
cient funds. Appellant submits that the

conviction cannot stand.
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