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Defendants and Respondents
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WENDELL P. ABLES
143 South 4th Eest
Salt lake City, Utah

Abtorney for Plaintiff
and Appellant

CLARENCE M. BECK
Felt Building
Salt Lake City, Utah

Attoarney for Defendants
and Respondents

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



TADLL OF C..RTZNTS

Fnge
STATEMNNT OF TRE KIND & CABE...cacescevnsass )

PIBP SITT . EM LY. R C U laenveesococssnsesss 1
lll-l!!l’ “-)mt ¥ ﬁt’ﬂ‘hto'ovc--uoo.nonuaoout 1
mm (l‘ ’M:m‘.tn.t.'....."UQ%...O.'!.’ 1

ARDCH - 7 e
- L00000¢s000 Er 2R 00 ECRNERIENREsORIVCILUIIS

POTE: 1 PLAINYEFF'S CPLAINT 8310 © A CATIBE O
ACYT v ABAIRST DEFEEDAHTR ». THE TRIAL
CUERY 8% 2~ A WaPPEE OR LA [ T IBvIRAe
ING BAL C 1A scanovenenasascencses B

c wuml ';.'Qtl...l.QOIOQUQC‘l......’..'i‘.'ﬂ m

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




A‘f’.‘»L V 0’ IW' mm’

¢ L

retcher vse Celorede & satlwny Co.,
847 734 156 (ADBP)esnvsvssenssnsenssnas

ray ve, Amliganated eat Cubters, tc.,
201 Wrdd 732 (1060 )essensansrsccsccense 6 9

wre:dtto vse Contral Ry, oo of Dew Jersey,
88 424 851 {1952 50c0cnannrassnossssese B

000 va, lanseraft ptisal worpe 1D Vel
2 388 (1m>)..00‘..00t..i"tl.‘.i..‘.' ?

LAY EEVIER ;7T
89 arvard lew Review 00) ssesesessecevvsrserss 7

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




IN THE SUPRRME COURY
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Platntiff end Appliant

CA3SE
va. HC. 9908
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STATMNT OF THE KIND .F CASE

Plaintiff drought this sotion against Defendante
%o recover damages for their negligense in failing te
reprosent hin greperly in o grisvanse procedws heariag
of the Plaintiffs discharge by his employer.

LISPOSITIVE IR LOWER COURTY

The case was tried te a Jury and dwring the pree
sentation of Plaintiffs case the trial cowrt disnissed
the complaint of Plaintiff with prejudise, no cause of

astion,
RRLIEF SOUGHY N APPEAL

Plaistiff sseks reversal of the juigment of the
trial eewrs, a finding that his complaint states a
cause of action and a new trial,

STATEMERT OF FACTS

In 1949 Plaintiff joimed the Tesnmsters hicm loeal
¥0¢ 222 by paying an initiation fee of 25,00, (Te=9)
Dering the time Flaintiff was an active member of the
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teamsters ho paid duse in the approximmte sum of 800.L.
(t=9) Plaimtiff wemt to work fer the hion Mesifie
Myter Preight Cempany in 1963 and for six and one half

years bed no troudle on the job and was a geod exployee.
(’9.”)0

On May 27, 1960 Plaintiff was discharged by the
Madon Peoific Wstor Preight Company (T 9, 13), snd cone
taoted Defendant Fackrell to disouss his discharge (T=13).
AfSer seweral eccnversations with Defendant Fackrell and
e mooting with W, Holesapple of the Uhion Pecifieo Hotor
Freight Company Plaintiff was offered reinstatement with
three wesks loss of pay and he refused to ssoept this
offere (T 14=18, 19, 20) Py this time wteps 1 and 2 of
the grievance precesdwre led deen exhausted, (Ped)
Plaintiff wanted to sontinue with the sdditional
stepe in ths griswance prossedure (P-2) and was informed
by Defendant Fackrell and ir. laster, Secrstary and
freasuwre of looal No,222, tha: his griswence would be
further prosessed. Ihis ccoured on or sdbout July 18,
1960, Step 5 of the grievance proceedure was held and
Maintiff was regresented by Fefendant Fackrell, After
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a brief informal hearing the employer refused to re-
instate Plaintiff at all. (T 84)e

he ease was then scheduled for a formal Mearing
' befere the Jeint Area Committes as provided by step 4
of the grisvanss prosestwre, (Pef, T 34, 285) On
several coensiens during the proesessing of the grievance
Plaintiff bad asked Defendant Packrell to preduse at
either step 3 or 4 the empleymmmt records of other
employses &t Union Pavifis loter Freight to show that he
had been diseriminated against by the employer. (T 21,
84, 26, 27, 88, 30, 31) Under the rules of procedure
of the Jofnt Area Committee these records could have
boen predused at step.d.

On or abous September £0, 1960 the forml hearing
was held with the Plaimtiff bedng repressuted by
Defendant Faskrell, (7«38) Tefendant Fuckrell did met
Feduse the records requested by Plaintiff to support
the defense that he had been disorimineted againet and

thus discharged without just cause, (7=30) At the comw
olusion of the hearing Plaintiff's disshargs was wpheld
by the Joint Area Committes, (Tw30) 8tep § is provided

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology g igadministered by the Utah State Library.
Machine-generated OCR, may contain errors.



for wder the collective bargaining agreement but
Plaintiff ocould not have awiled himgelf of this additione
el step as there was agresmsnt of the Joiat Ares Come
mittes at step ¢, (Pul)

Plaintiff thereupon commenced action agmiast Defen-
dant Packrell amd Nefendant Teamsters Leeal Yo, 282 in
the District Cowt of Salt lake Cowmty for their neglie
gouse in proecessing his grievance., (Rel, %) The case
was tried 0o & Jwy on Mareh 10, 1983 and befors
Plaiatiff completed pressnting his case the trisl] court
diemissed the wuplaint of Plaintiff with prejudise,
no eause of setion. (R=152)

oge
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STATEMETT (7 POIMIS

PUIRT 1

PLAINTIFF'8 C MPLAINT STATES A Cauic F ACTIOH
AGAINST DiFcai aAMTE ANU TRE TUXAL CUIRT chii. A8 A

MATTER ' LAK IN DISMISSBING BAID CUMPLAINT.

The liability of Defendants to Flaintiff are pre=
dicated on simple rule of the duty of the agent to his
prineipal, Ower the pust several yoars mny cases have

|
srisen vherin a wmion member sued his union for mgliwo{ ‘

i

sither in prescessing or fullure to process a risvanse
wder a sollestive bargaining egresswnt, The law has
become fairly well settled in these situstions and the
followin; cases reflest the main current of judicial
opinion,

Ihe eass of iarohitto ve Cemtral Eye Coe of lom
Jerssy, 88 A24 851 (1962) states the duty of the wmim

represntative to the employee dwring the processing of |
8 griewance.

"Did the eomplaint state a oause of aetion sgainst
these defendants? It is universlly resegnised that an
aget stands in a fidwiary relationghip to his prinmcipal
e 15 mder & Ay to de careful, ekilful, dilizemt
axd leyul in the performance of his principal's business
ot thas for e fuilwe so Ao.aet. he sudjects hinself. te

II/ (/\3( vices (/74/7'((/11(/ gy Act, administered by the Utah State Library. l
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have olarged those defendante with negligense, ci: =
lessnsss, freud smd dreach of trust ani mede appropriate
allegativns of fect in suppert thereef, it nesessmrily i
follews thaS & gwoc causs of sotion was oleaded, if ‘
thess defemdants were in faot and i+ law his agemts,"

In the ense of ¥Fletoher vs. Colorado & Wyuming

Midmy Ceep 847 iBd 156 (1989) the Plaintiff brou ht an
sstim ~ Afnst his wmion for its failure & presest his ||
olain for lost weges ir & hearin: before the Natiomal
Iailmay rMjustment Besrd, The irial cowrt dismiseed

the esmplajat of Plaimtiff and an appeal o the Colarado
Syprems Cowrt held as follows at 3<7 iFRé 180,

“In sustainin: these wtions thw trial souwrt wma in
avore The esmplaint, though emtaining o mintmum of
focts amd an sdundance of legal oonelusisns, doss sbute
What tiw defendants, bessnss of plaintifif*e neiwership
and ppymemt of duss in the wmion, owed him a duby to
reont his elaim, beth for reinstatenent snd for lost
wages; tat they tardily undertook te perfurn this dwy,
Wt presetied cnly hia eluin for reinstatemwnt, sad i
Wrowh fraud, enspirscy, laock of dws diligenoe, geod |
faith md honesty failed to present his claim for pay i
for lost time %o his daseges The fasts so plented state |
Q clain weon whish, if proved, the platslff would be :
et itled to resover, henoe the eemplaint is wet subjest |
% o metion to digmies.” 7

In Fray ve, Amlrsomted tsal Cuttiers, Ste., 101

T34 782 (A980) the :lesntiff brought an sctiom agminst
his wmisn fer megligemtly failing to represent him in |
& griewnce against his employers The trial cowt dise
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fugrens Court of Wissensia held as follsws et 101 X. -,
8 787,

":;ouu-l;mm.mlmzmm
{ase dectring does not exciude all possibility of mn ¥
aotiox By m injured mumber of & wnion azainst the .|§
virtmlly es an entity, arisiag out of the nogligwaes of 1‘
manoffumumu&om“-ﬂuottu ||
injured msber 15 a grisvance against his wployer.” |

the cass of fivko va, lenceraft x_ygm; m., 186
BeTeBe Bd 38 (1988 ) inwilved tiw wnion's refuml to

allow certein erployese to sppear at an arbitration !:
prosseding: by their own cowssls The swmrd uade in the |J
arbitestion presssding was wonted and the ewwrs stabted

as follows at 180 ', Y,8, 34 S5

*Sut vhile tha individ:al enployss sy have no
direst rights wader a esllevbtive agresmunt, ané the ‘
wim s sontrel over grisvwnes provesdures, there ’
mast bo implied a duly of falr repressubation, "hers |
edlusion or wmfalr yepresentation iz shown, couwrts |
should peruit the individwl suployee Yo take i-depsedant |
Wtiokees hother priiticnors bo viowmd in the mature ‘
of Shird party benefisiaries of a soptrast or in the !
psition of beneficlaries of atrust, in whieh the wnion |
a8 & Wwustes wes then & fiduniary odligetion of fMuir z
represssiation (the lidel &s not Liporbant), they hed I
oogaimble stand ing to seek & wvasstuy of the award,”

ne of the buazumhrsiaﬁh‘ﬂﬁdarm t
law, Professor Arehidald Cux, had the followimg comment
12 the artiele Rights Under @ labor imyesmsss, 69
ferward lLaw review, 801, €38 {1968,
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"the relaticnship betweea law anc industrial re-
latione will be iz ;roved, snd colleotive Dergaining
will werk .. .tor, in my opindon, without any wacrifice
of the intereuta of individial employees, if conirsets
which samtenplate sotive adzimistration through a

and arbitratisn procesdurs cuntrelled by the
wmien aro held 40 vest the powey to sebtle prievances
1ia tho eolleotive bargainiag npnmuvo, wm to
1se fldusiary duty <o fair repressntation,”

In view of Whe fast it Flaintdff's ouvaplaint
ws dnissed in the instant case o)l well plssded festke
mest be Wlen a8 being trues Fortisss of Flalctiff's
osmplaint read as follews:

“m or about the JOth day of Septembuy, 1960,
Plaintiff ad a bhauring before the Joint Arem Committes
as provided for in the Collestive Sarpaining Agresmwnt.ee
Pefendawt Faskrell mnde Uhe allegsiieon that the Flalne
iff'e discharges wa: without just enuee and dlserimie
MmOWry Wt 4id not md» say offort to obain or introduse
my ovidense %o support hie allegntions when, in feet,
ovidense vas readily swailable ir e fara of witnessws
and the records of vther suployess of the uiun Penifie
Wter Proighs Companyees”

"If Pefendant Jackrell hed obtained tie evidense
readily swilable snd introdused it in suwpert of the
sllegations he mde;, tham the cutoome would heve boen
So order Flalmbiff reinstated witiwut loss of pay.
Pefendaxt Pecirell's failure to obtein and introduce
ovidense ir support of Ilaintiff's cnse sonstitites

g -u-mumamm& Tesmpters lLocal
L 1)

videee mas introduged during the cowrse of the trial
% spport hese allegaticns, (121, &5, B, 30, 513
e questior of Lefentant fuckrell's segligenwe in
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regresmting “lafmtiff at stop 4 of tho grieverce .r -
cesdure wae cloarl; .une for the Jury.

“wen theugh Plaimiff was o fered reinstatorsnt
with t'vee wooks lese of pay b was not ohlijnted bo
aogept this offar o eleoted %o somkiswo with the
giowmnse proossdre. After he roefused this effer it
was dlsoretionery witi the wnism whether or mot te
prossss his grievence furthers Iz Fray va. tmloamabed
Mot Cutters, ftee, 101 M. . 24 at puge VBY the sowd

stated ae fellews;

“the wion Mg grect éissreticn in perocessing the
olaing of Str mombers, o:* only im oxtremse sases of
abuse of cimeradise will soupts inberfere wiih m untions

dovigton not tu pressst an espleoyee’s griswnve,”

han the efmdants wideriovk Se represest Plaintify et
steps 8 and 4 they waiwd any rizht to rely on the offwmr
of relinstatecent as & dofense t: L s aotion,
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cuxLisl A

The trial et erred as a miter of law in dle~
nissing Flaiztiff's somplaint with prejwiise, no ssuse
of action and thim courd should hold that it does stets
s cause of astion against the Defendants and mwerd

rlatntift o new tSrial,

Fespostfully fubmitied,

Mll s ‘blea
Attermay Cor Flaintiff
and Appellamt

»10e
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