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STATEMENT OF CASE

Each of the defendants was e¢harged
wth attempting to escape from the Btah
State Prison and with assault on a guard.
(R 2-3) The three defendants were tried
together in a single case and each was
found guilty of attempting to escape from
the Utah State Frison, and each was found
not guilty of the charge of assault upon
a prison guard. Each of them was sub-
sequently sentenced, for a term ef not
more than ten years, and recommitted to
the Utah State Prison.

RELIEF SOUGHT ON APFEAL
Defendants and each of them seek re-
versal of the judgment and sentence imposei
in connection with the charge of attempting
to escare from the Utah State Pﬁsm.

STATEMENT OF FACTS
On the 28th day of June, 1962, the three
defendants were immates of the Utah State
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Prison, each having been sentenced to serve
a term of five years to life im said

prison upon prier convictions Br the

crime of robbery. (TR 63) Defendant
Eugene Bassett had been given an expiration
of sentence, which means he would definitely
serve a life term. (TR 63) On the above
date the alleged attempted escape took
place. The defendants were found in an
unauthorised area outaide of the prison
compound, but on prison property.

Fo useful puépose would be served by
burdening the Court with the detail of the
evidence presented to support the charges
as it would have no bearing on the appeal.
The evidence on the attenpt to escape wac
essentially without dispute inasmuch as none
of the defendants chose to testify in his
own defense and the only witness called
by the defendants testifiec primarily
concerning the assault charge, on which all
defendants were acquited.
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ARGUMERT
POINT 1. AN INDUTEIMINATE SERTERCE
I3 ' SENTENCE FOR THE MAXIMUM PERIOD,
OR IN THIC CASE A SENTENCE FOR LIFE.

Each of the defendants here was
serving an indeterminate sentence of five
years to life at the time of their
attempted escape. Section 76-50-2,
U.C.A. 1953, the statute under which
they were tried, is not applicable
to them, as it specifiecally appliés
to individuals serving a term less
than }ife.

In the case of Mutart v. Frats,

5l Ute 246, 170 Pag. 67, the petitioner
had entered a plea of guilty te the
offense of attempted robbery and had
been sentenced to be "confined in the
state prison in and for the State of
Utah for a pericd of nine months.”
After serving nine months, the prisoner
fxled.8 pth oL }

T
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-4 -
release, and the warden claimed he could
retain custody under the indeterminate
centence law. The petitioner attacked the
{ndeterminate sentence law on grounds that
it deprived the trial judge of judicial
diseretion to determine the leagth of
the sentence. The court, in holding that
the act did not deprive the court of anmy
power or authority guaranteed by the
constituticn, stated:
gy S

nate sentence left in doubt
as to its duration. It is, in

ofmt, a sentence for the

period fixed by law
subject to the rights to have
the sentence recuced or terminated
at an earlier date under rules
established by the board of
pardons, & body created by the
constitution for that very
nrpose.

A holding to the same effect is found
in State v. Empey, €5 Ut. 609, 239 Yac.
23. The defendant contended, inter alia,

that a sentence to the county Jail, "'not
exceeding one year," was erroneous. The
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court held the contention was untenable
and stated:

The sentence imposed cannot

be construed otherwise than as a
gsentence for one year. Such a
sentance i3 entirely legal.
Trus, it may be commated

the Board of Pardons oa appli-~
eation of defendant at any time
before the year has axpirad,
but unless so commuted the
defendant must serve the time
provided in the statute and

as fixed in the sentence.

Just as the sentence in the Empey case
could mot be construed otherwise than
as a sentence for one year, neither can
the sentence under consideration be
construed otherwise than as a semtence
for 1ife.

The case of Lee Lim y. Davis,
15 Ut. 245, 284 Pee. 323, has appli-
cation here also. The prisoner had
been sentenced previcusly under a plea
of guilty to second degree murder to
an indeterminate term of ten years to

life. A statute expressly provided
that the W%W.

Library Ser

iste // the l//\//ll Y.
y , may contain errors.

hy the In. s/i/u%” nd Library Ser



-6 -

did not apply to cases of murder. There-
fore, the defendant contended that he
should have been given a definite sentence.
It was the contention of the warden that,
ingsuuch as the statute fixed the minimum
at ten years, the sentence was valid to
that extent. The court rejected the
contention of the warden and stated:

In addition thereto such a

contention seems to misapprehend

the extent of an indeterminate

sentence. The statute vides

that such a sentence

continue in full force and

effect until the maximum period

has been reached, unless socner
tenninated by thzahoard of

entence
§or e I
b w i icu
o%?ense committed, subject
to the provisions of the
statute that it may be sooner
terminated by the board of
pardons. (Bmphasis added.)
There i3 no doubt that the status of the
law in Utah on the point here contended
is that an indeterminate sentence is a

sentence for the maximum perioed designated.
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Utah does not stand alome in this

pesitien. In Ex Parte Lee, 177 Cal. 690,
171 Pac. 958, the defendant had been

convicted of mamslaughter and seateanced
to an indeterminate sentence under the
California laws for a temm of one to

ten years. The constitutional questions
were raised of a vioclation of separation
of powers and of a deprivation of Jjudi-
cial diseretion. The court, after noting
the purpose eof the indeterminate

sentence law, stated:

It has uniformly bLeen held

that the indeteminate

sentence is in legal effect

a4 sentence for the maximum

term. It is on this basis

that such sentences have been

held to be certain and definite

and therefore got. void for

meertaiaty. tate v. Perkins,

3 Iowa, 55, 60, 120 N.W, 62,

21 L.R.A. (K.W.) 931; 20 Ann

;1.”. lzégt.m 'ryreeu‘?ism

-] Ve F] -

203, 209, 78 Pae. 525, 3 Amn

Cas. 1020; Woods v. State,
Tenn. 100, 113, 169 S.¥.

558, L.R.A. 1915F, 531;

533, 5 Atl. €1, and cases
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1f it should be held that the sentence
here in question is for a term of less
than life, then such a sentence would be
vague, anbiguous and unconstitutional

because of uneertainty.
Ancther case in support of appellants'
position, In Re Conditional Discharge of

Conviets, 73 Vt. 414, 51 Atl. 10, 56 L.R.A.
658, states:

Although sueh a sentence is in
terms, indeterminate, it is, in
law, for the maxirmm temm; for
until the expiration tber&of a
convict is in the eustody of the
law under his sentence, and in
confinsment unless he can be
and is paroled by the board of
prison comaxissioners, under
the provisions of this act, after
the expiration of the minimum
term of his sentence. Oliver v.
Oldver, 169 Maasy 592, 48 X.E.

3; BMurphy v. Oom., 172 Mass.

y 52 N, 43 L.R.A. 154,

70 imn St. hp. ké

From the foregeing cases it is evident
that the courts are im harmonmy with the
Proposition here contended by appellants.
Each of the defendants is serving a life

s, W/BS% %3 Q/ MFF#F lig 9# MHM the /mﬁ, uﬁtﬂm
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under which they were tried is not appli-
cable to them since it applies only to
persons serving a term of less than life.
To hold that they are serving a term of
less than life, would make their sentence
indefinite and, thersfore, subject
to constitutional attack for uncertainty.

By statutory rules of construction,
each word and phrase must be given a
meaning, and to hold as the lo'nr»court
has so held would destroy the legislative
intent and render meaningless the phrase
"serving a term less than life.”

The statute under which the defen-
dants were convicted is 76-50-2, U.C.A.
1953, and reads as follows: ’

el BRI

oo Frisgaey fonfioed o

less than life, and every such

prisoner, while in custody of
the warden, deputy warden or
any keeper or guard in any .
convict camp, or any other place
where he may be at work or -
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housed or kept while outside
the state prison walls, who
escapes or attempts to escape
from such prison, convict camp
or place oiu:?gk, orrfrom any
keeper or , or from any
ot.hl:: place where such prisoner
may be kept, shall be imprisoned
in the state prison for a tem
of not more than ten years; such
second term of imprisomment

to commence from the time he
would otherwise have been
discharged from said prison.

An information filed under

this section shall be filed

in the county in which the
alleged offense is committed,
and the case shall be tried
in such coung, unless a change
of venue is owed as provided
by law.

The obvious purpese of this section
is to discourage escapes and to provide
& punishment for those who attempt to
escape by lengthening the time they will
be required to serve in prison. That the
legislature foresaw the probler which now
confronts us is evident from the wording
of the statute. Adding a few years to a
life tem is hardly a deterent. Under

our indeterminate sentence law, a prisoner
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serving an indeterminate sentence with &
maximum of life can be released only at
the discretion of the Board of Pardons,
which Boara releases only those men who
show by their behavior while in prison
that they are capable of returning to
society. There being no need therefore
to sentence a prisoner to a term for

ten years following an indeterminate
sentence with a maximum of life.

The legislature has, in an atMpt

to save the state and its officers

the time, trouble and expense of tx'ying
such prisoners and sentencing t.hem o

a term of not more than ten years for
escape, provided that only prisoners
serving terms less than life can be tried
for escape and that "such second term

of inprisomment /is/ to commence from
the time he would otherwise have been
dischargec from said prison.™ A man
serving a term of five years to life has

Sponsored by the S.J. Quinney Law Libra v the Institute of Museum and Library Services
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-12 -
no time at which he would be discharged
from prison and may be discharged only

at the discretion of the Boaru of Pardons
and any date of termination given him would
be conditioned upon his good behavior and
could be rescinded at any time by that
Board.

CONCLUSION
The words of the statute are clear

and unambiguous, the purpese and intent
appear plain, the conclusion that these
defendants were improperly charged is
inescapable. Consistent with the weight
of authority, the conviction and judgment
entered herein should be reversed.

Respectfully submitted,

Verl R. Topham
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Stephen M. Hadley
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