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JURISDICTION

The Utah Court of Appeals has jurisdiction in this matter pursuant to Utah Code
Ann. § 78-2a-3(2)(j) (2003).
STATEMENT OF ISSUES
1. Did the trial court correctly conclude that Machock’s Complaint states a
valid cause of action against Fink for breach of contract for payment on an absolute
Guarantee?
The trial court’s denial of Fink’s motion for summary judgment on this issue is

reviewed for correctness. Malibu Investment Company v. Sparks, 2000 UT 30, 12, 996

P.2d 1043, 1047 (trial court’s decision granting or denying summary judgment is
reviewed for correctness).

This issue was preserved in the trial court. R. at 496-506.

2. Did the trial court correctly conclude that Machock complied with the
purpose of section 57-1-32 of the Utah Code and the restrictions of section 57-1-32 apply
to Machock’s suit against Fink for payment on the Guarantee?

The trial court’s denial of Fink’s motion for summary judgment on this issue is

reviewed for correctness. State v. Tooele County, 2002 UT 8, { 8, 44 P.3d 680, 634 (trial

court’s conclusions of law and interpretation of a statutory provision are questions of law

reviewed for correctness).

This issue was preserved in the trial court. R. at 496-506.
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A.

This dispute involves the attempt by defendant and appellant Carl William Fink
(“Fink”) to avoid payment to plaintiff and appellee Joseph Machock (“Machock’™)
pursuant to a written Guarantee agreement for a Note Secured by Deed of Trust (“Note™)
executed by third-party defendant John Harmer (“Harmer”). The Guarantee agreement is

one of absolute payment, making Fink’s liability to Machock fixed upon Harmer’s

DETERMINATIVE PROVISIONS

Utah Code Ann. § 57-1-32 (2003). Sale of trust property
by trustee. Action to recover balance due upon obligation
for which trust deed was given as security. Collection of
costs and attorney’s fees.'

At any time within three months after any sale of property
under a trust deed as provided in Sections 57-1-23, 57-1-24
and 57-1-27, an action may be commenced to recover the
balance due upon the obligation for which the trust deed was
given as security, and in that action the complaint shall set
forth the entire amount of the indebtedness that was secured
by the trust deed, the amount for which the property was sold,
and the fair market value of the property at the date of sale.
Before rendering judgment, the court shall find the fair
market value of the property at the date of sale. The court
may not render judgment for more than the amount by which
the amount of the indebtedness with interest, costs, and
expenses of sale, including trustee’s and attorney’s fees,
exceeds the fair market value of the property as of the date of
the sale. In any action brought under this section, the
prevailing party shall be entitled to collect its costs and
reasonable attorney fees incurred.

STATEMENT OF THE CASE

Nature of the Case.

default. R. at 273-77.

! Although amended in 2001, no substantive changes were made to this section.
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On May 29, 1998, Harmer executed the Note in the principal amount of $150,000,
payable on demand to Machock. R. at 269. The Note was secured with a second priority
Trust Deed against Harmer’s residence. R. at 271. A first priority May 1, 1997 trust
deed was held by Brighton Bank in the principal amount of $293,742. R. at 454-58. Asa
condition to extending the loan evidenced by the Note, Machock required Harmer to
obtain a guaranty from Fink. R. at 273. On May 29, 1998, Fink executed the Guarantee
agreement whereby Fink unconditionally guaranteed the full and timely performance by
Harmer of all of his obligations under the Note. R. at 273-77.

On September 22, 1999, Harmer informed Machock that he was not able to pay
the remaining balance owed on the Note. R. at 465-66. On October 4, 1999, David
Detton, prior counsel for Machock, informed Gregory Barrick of Durham, Jones &
Pinegar, counsel for Fink, that he would be filing a Complaint against Fink for payment
under the Guarantee agreement, and that a nonjudicial foreclosure of the Harmer’ Trust
Deed would also be commenced. R. at 465-66.

Machock’s Complaint was filed on October 15, 1999. R. at 1-3. It alleges a cause
of action for breach of contract for payment on the Guarantee agreement. The trustee’s
sale of the Harmer’ Trust Deed was held on February 29, 2000. R. at 283. Machock was
the successful bidder at the sale with a credit bid of $1,000 subject to the pending
nonjudicial foreclosure of Brighton Bank’s trust deed. R. at 463-64. The bank’s

successor subsequently foreclosed on the property and was also the successful bidder. R.

at 531, Tr. at p. 24.
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This appeal involves Fink’s efforts to reverse that part of the trial court’s March
19, 2003 Ruling denying Fink’s motion for summary judgment. Fink argues that with the
trustee’s sale of Harmer’s Trust Deed on February 29, 2000, Machock’s Complaint
should be dismissed because Machock failed to file a second Complaint, or amend his
original Complaint, within the three-month limitation period of section 57-1-32 of the
Utah Code to allege the restrictions stated in section 57-1-32.

B. Course of Proceedings.

1. On October 15, 1999, Machock filed a breach of contract action against
Fink in the Second Judicial District Court to collect payment on a Guarantee agreement.
R. at 1-3. Paragraph 7 of Machock’s Complaint specifically alleges that “[b]Jut for the
execution and delivery of the Guarantee, Plaintiff would not have extended the loan to
Harmer evidenced by the Note and the loan was made in reliance upon Defendant’s
Guarantee.” R. at 2.

2. On October 21, 1999, Machock commenced a nonjudicial foreclosure of
Harmer’s second priority Trust Deed by recording a Notice of Default. R. at 286.

3, On January 10, 2000, Fink filed an Answer and Counterclaim (“Answer”).
R. at 4-19. In his Answer, Fink asserts that he “demanded that Machock seek foreclosure
of the collateral pledged by Harmer to secure the loan.” R. at 7. Fink’s Seventh
Affirmative Defense likewise asserts that “Machock’s purported claim for relief in his
Complaint is barred by the one action rule.” R. at 8. Fink’s Eighth Affirmative Defense
asserts that “Machock’s purported claim for relief is barred by his failure to exhaust the

collateral that secures the Note and by the provisions of the Once Action Rule, Utah Code
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Ann. § 78-37-1 (1996).” R. at 8. In his Counterclaim, Fink asserts that he is entitled to a
declaratory judgment that Machock must first seek to foreclose upon and otherwise
exhaust the real property collateral pledged by Harmer to secure his obligations under the
Note before he can seek to recover from Fink any unsatisfied obligation under the Note,
if he is entitled to any such recovery at all. R. at 15, 19.

4. On February 29, 2000, Machock held a trustee’s sale on Harmer’s second
priority Trust Deed. R. at 283. Machock submitted the only bid at the foreclosure sale,
which was a credit bid of $1,000 subject to the outstanding obligation owed under the
pending foreclosure of the first priority trust deed of Brighton Bank in the amount of
approximately $300,000. R. at 463-64. Machock therefore took title to the real property
subject to the pending foreclosure of the first priority trust deed. R. at 283; 286-87.

5. On July 31, 2000, Machock and Harmer entered into a Settlement
Agreement and Mutual Release (“Settlement Agreement”). R. at 289-92. Pursuant to
this Settlement Agreement, Harmer executed a Confession of Judgment for the entry of
judgment against him in the amount of $152,757. R. at 293-95.

6. On October 11, 2000, Fink filed an Amended Answer, Amended
Counterclaim and Third-Party Complaint (“Amended Answer”). R. at 84-106. Fink’s
First Defense in the Amended Answer states that “[t]he Complaint fails to state a claim
on which relief can be granted against Fink.” R. at 85. Fink also asserts in his Eleventh
Affirmative Defense that Machock failed to mitigate his damages. R. at 89. Fink’s
Twelfth Affirmative Defense asserts that “Fink’s obligation under the Guarantee, if any

such obligation there is or was, should be reduced by the fair market value of the real

560016 1 5



property upon which Machock foreclosed.” R. at 89. (emphasis added). In his
Amended Counterclaim, Fink asserts that “Machock’s only recourse to recover Harmer’s
obligation under the Note is for him to foreclose on the real property pledged by Harmer
to secure his obligations under the Note.” R. at 97. Fink further asserts that he is entitled
to a declaratory judgment that Machock’s only recourse “is the foreclosure on the real
property pledged by Harmer which Machock has pursued, and to pursue repayment
from Harmer.” R. at 98 (emphasis added).

7. On October 31, 2000, Machock filed a Reply to Fink’s Amended
Counterclaim. R. at 247-60. In paragraph 26 of the Amended Counterclaim, Fink alleges
that Machock claims his right to recovery regardless of whether he has foreclosed upon
the Harmer property. In his Reply to Fink’s allegations, Machock states that “this issue
has been mooted by the completion of foreclosure proceedings against the Harmer
residence, which failed to yield any funds to satisfy Machock’s lien when Machock was
unable to sell the Harmer residence before the foreclosure of the prior first trust deed.”
R. at 255. Machock further asserts in his Eighth Affirmative Defense to Fink’s Amended
Counterclaim that:

Defendant’s claims are barred, in whole or in part, by his
failure to mitigate damages, including without limitation
Defendant’s failure to accept the tender of the Trust Deed,
Defendant’s failure to accept the tender of the opportunity to
direct the marketing and sale of the Harmer residence,
Defendant’s failure to accept the tender of the opportunity to
maintain and repair the Harmer residence pending its sale to
preserve the fair market value of the property, Defendant’s

failure to respond with reasonable promptness to potential
offers to purchase the Harmer residence, and Defendant’s
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failure to accept the tender of the Judgment by Confession
entered against Harmer.

R. at 258.

8. On December 29, 2000, Machock served Fink with Machock’s Second Set
of Interrogatories and Requests for Production of Documents. R. at 152-56. On January
29, 2001, Fink served his responses to Machock’s Second Set of Interrogatories and
Requests For Production of Documents. R. at 192-93. Fink’s responses were not filed
with the trial court, but Interrogatory No. 15, with Fink’s response, provides as follows:

INTERROGATORY NO. 15: Please identify any expert

retained in this matter, the subject of any such expert’s
opinion, and the basis for that opinion.

RESPONSE: Fink has retained Marty Bodell to give an
opinion as to the fair market value of the Harmer residence as
of February 2000. Fink will produce a copy of Mr. Bodell’s
written appraisal which states the substance of Mr. Bodell’s
opinion and the basis for that opinion.

See Addendum, Exhibit “A.”

9. On February 1, 2001, Fink filed a motion for summary judgment against
Machock on two issues. R. at 195-97. The first issue, pursuant to Fink’s First Defense in
his Amended Answer, was that Machock’s Complaint failed to state a claim upon which
relief could be granted. The second issue, pursuant to the Thirteenth Affirmative Defense
in the Amended Answer, was that Machock expressly released Harmer from his
obligation under the Note and that the release also relieved Fink from his obligations

pursuant to the Guarantee agreement. R. at 195-97.2

2 Fink has not appealed the trial court’s Ruling on the second issue.
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10.

motion for summary judgment. R. at 496-505. In the Ruling on Fink’s first issue that
Machock’s Complaint failed to state a claim upon which relief could be granted, the trial
court held that Machock’s Complaint stated a valid cause of action against Fink. R. at
500. The trial court also held that Machock complied with the purpose of section 57-1-32

and the restrictions of section 57-1-32 would be applied to Machock’s claim. R. at 505.

On March 19, 2003, the trial court granted in part, and denied in part Fink’s

Specifically, the trial court ruled:

R. at 502-03.

11.

Appeal requesting an interlocutory appeal of the trial court’s Ruling. R. at 515-16.

12.

2003 discovery requests.

This court could provide Machock with an opportunity to
amend his Complaint to conform to the parameters of § 57-1-
32, however, a more efficient approach would simply apply
the restrictions of the statute to the current complaint. Under
the “more sensible view” of Kirkbride, the Act i1s satisfied
when “notice” is given to the debtor. Machock filed a
complaint against Fink prior to the foreclosure, informed Fink
of the foreclosure sale, and has been in fairly regular contact
with Fink regarding the suit, the damages, and any potential
deficiencies. This Court rules that the three month notice and
filing requirement has been well satisfied by Machock, and
although Machock’s action is now governed by the terms of
§ 57-1-32, he may now proceed having fulfilled the three
month filing requirement.

On April 9, 2003, Fink filed a Notice of Filing of Petition for Permission to

On May 5, 2003, Machock served Fink with responses to Fink’s April 2,

responses, were not filed with the trial court, but provide as follows:
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INTERROGATORY NO. 1: State the full amount that you
will seek to recover from Fink at trial based on the Note and
guarantee.

RESPONSE: Machock will seek to recover the entire amount
of principal and interest due and owing under the Guarantee,
in addition to all costs and attorneys’ fees incurred to date,
which include Machock’s Opposition to Fink’s Motion for
Summary Judgment and Machock’s Answer to Fink’s
Petition for Interlocutory Appeal. As of May 15, 2003, the
outstanding debt owed by Fink, exclusive of attorneys’ fees
and costs, totals $157,033.42, which includes interest at the
rate of 10% per annum from September 22, 2001 to date. As
interest is accruing on this unpaid balance and attorneys’ fees
and costs continue to be incurred, which are excluded from
the above balance, the amount that Machock will seek to
recover at trial will continue to increase.

INTERROGATORY NO. 2: State in detailed [sic] how you
calculate the amount identified in response to interrogatory
no. 1, and identify all documents that pertain to this
calculation.

RESPONSE: The amount identified in interrogatory no. 1
was calculated by determining the unpaid principal and
interest owed to date pursuant to Fink’s Guarantee. Interest
on this amount was determined pursuant to section 15-1-1(2)
of the Utah Code. All costs and attorneys’ fees will be based
on an Affidavit of Fees and Costs from counsel to be filed at
trial.

INTERROGATORY NO. 3: State what you will claim at
trial as the fair market value for the property at 1963 E.
Ridgehill Drive, Bountiful, Utah, as of February 29, 2000 (the
date of the trustee’s sale based on the deed of trust given in
favor of Joseph Machock).

RESPONSE: As of February 20 [sic], 2000, Machock
believes that the fair market value of the property at 1963
Ridgehill Drive to be $308,613.38.

INTERROGATORY NO. 4: State in detailed [sic] how you
calculate the fair market value identified in response to



interrogatory no. 3, and identify all documents that pertain to
this calculation.

RESPONSE: As of February 29, 2000, Machock had
received notice of Brighton Bank’s Notice of Default and
Election to Sell, dated February 2, 2000. Upon receiving this
notice, Machock informed Fink that he did not have the
ability to pay the amount due and owing under Brighton
Bank’s trust deed and that Fink should therefore protect his
interests as Machock intended to pursue Fink’s liability
pursuant to his guarantee of payment. Accordingly, the fair
market value of the property at 1963 Ridgehill Drive was
determined by calculating the amount Machock bid at the
June [sic] 29, 2000 foreclosure sale to obtain title to the
property. See also Response to Interrogatory no. 5, below.

INTERROGATORY NO. 5: Identify the amount you paid to
acquire title to the property at 1963 E. Ridgehill Drive via the
trustee’s sale on February 29, 2000.

RESPONSE: Machock submitted a credit bid of $1,000 over
the amount due and owing pursuant to the first priority deed
of trust held by Brighton Bank. At this time, upon
information and belief, Machock believes the amount due and
owing pursuant to the Brighton Bank deed of trust to be
approximately $307,613.38, which represents the principal
and interest due under the deed of trust, together with costs of
foreclosure and attorneys’ fees. . .

See Addendum, Exhibit “B.”
13.  On June 10, 2003, the Utah Supreme Court granted Fink permission to

appeal from the trial court’s Ruling. R. at 527.

C. Disposition at the Trial Court.

On March 19, 2003, the trial court issued its Ruling on Fink’s motion for
summary judgment in which it granted Fink’s motion for summary judgment in part, and
denied Fink’s motion for summary judgment in part. R. at 496-505. The trial court ruled

that Machock’s Complaint stated a valid breach of contract claim against Fink, Machock
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complied with the purpose of section 57-1-32 and the restrictions of section 57-1-32
would be applied to Machock’s Complaint. In applying these restrictions, the trial court
ruled that Machock complied with the three-month limitation for filing a deficiency
action under that section and accordingly denied Fink’s motion.

D. Statement of Facts.

The undisputed facts material to the trial court’s grant in part, and denial, in part,
of Fink’s motion for summary judgment are as follows:

1. On May 29, 1998, Harmer executed a Note whereby Machock agreed to
loan Harmer $150,000, secured by a Trust Deed in the sum of $150,000. R. at 269, 271.

2. As a condition of securing the loan to Harmer, Machock required Fink to
execute an absolute Guarantee agreement, guaranteeing full and timely payment and
performance of Harmer’s obligations under the Note. R. at 273-77. Relevant provisions
of the Guarantee include the following:

RECITALS

B. As a condition to extending the Loan, Lender has
required Borrower to obtain a personal guarantee from
Guarantor of the full and timely payment and performance of
all of Borrower’s obligations under the Note.

C. Guarantor is willing to enter into this Guarantee in
order to facilitate Borrower’s obtaining the Loan and to
guarantee Borrower’s full and timely payment and
performance of all of his obligations under the Note.

AGREEMENT

1.1 Guaranty. Guarantor hereby unconditionally
guarantees the full and timely performance by Borrower of all
of his obligations under the Note (the “Guaranteed
Obligations™”). This guarantee is a guarantee of payment and

560016 1 11



R. at 273.

560016 1

performance and not of collection, and is primary, not
secondary, in nature.

2.1  Lender’s Rights. Guarantor hereby agrees that Lender
may, at his option, without notice to or further consent from
Guarantor, take any of the following actions without
impairing in any way the obligations of Guarantor hereunder
(it being the intent of the Guarantor and Lender that the
obligations of Guarantor hereunder shall be absolute and
unconditional and shall not be discharged except by payment
or performance or in accordance with this Guarantee): . . .

2.1.4 Retain or obtain the primary or secondary
liability of any party in addition to the Guarantor with respect
to the performance by Borrower of all or any part of the
Guaranteed Obligations;

2.1.5 Release his security interest in any property,
including without limitation all or part of the property
covered by the Trust Deed, securing the performance by
Borrower of all or any part of the Guaranteed Obligations; . . .

Waiver by Guarantor. Guarantor hereby expressly waives: ...

3.1.4 Any right to require Lender to proceed against
Borrower, the property covered by the Trust Deed, or any
other property or security held in relation to the Obligations
or to pursue any other remedy in Lender’s power. . . .

42. Remedies. Upon the occurrence of an Event of
Default, Lender shall have the option, but not the obligation,
to declare this Guarantee in default and thereupon Lender is
authorized to demand and receive from Guarantor the
unconditional, prompt payment or performance, as the case
may be, of the Guaranteed Obligations. In addition to the
rights and remedies provided in this Guarantee, Lender shall
further have the right to exercise any and all other applicable
legal or equitable rights and remedies. . . .
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3. The Trust Deed was recorded in the public records of Davis County, Utah
and pledged Harmer’s Bountiful, Utah, home as collateral to secure payment of the
indebtedness of the Note. R. at 271.

4. Harmer made several payments on the loan. However, as of September 22,
1999, he failed to repay the full balance, including interest and fees, owed under the Note
and informed Machock that he was not in a position to make any further payments. R. at
465. Although Harmer again commenced payments to Machock on the Note in
approximately March, 2001, the last payment was received by Machock in September,
2001. R. at 318-20.

5. By letter dated October 4, 1999, David Detton, prior counsel for Machock,
informed Gregory Barrick of Durham, Jones & Pinegar, counsel for Fink, that Machock
would be filing a complaint against Fink to enforce the Guarantee agreement, enclosing a
copy of Machock’s Complaint, and also informed Mr. Barrick that “[a]s a courtesy to Mr.
Fink and to avoid further delay in proceeding against the property securing the Note, Mr.
Machock has instructed me to commence default proceedings under the Trust Deed.
Again, these proceedings are being commenced as a courtesy to Mr. Fink and in no way
waive or constitute a prerequisite to Mr. Machock’s demand for immediate payment of
all amounts due by Mr. Fink under his Guarantee.” R. at 465-66.

6. On October 15, 1999, Machock filed suit against Fink for payment on the
Guarantee. R. at 498.

7. On February 29, 2000, Machock foreclosed on Harmer’s second priority

Trust Deed by holding a trustee’s sale. R. at 283. “This trustee’s sale was commenced
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after the Notice of Default and Notice of Trustee’s Sale had been given as required by
Utah Code Ann. § § 57-1-24 and 25.” R. at 201, 9. Fink was informed of the trustee’s
sale, but did not bid at the sale. R. at 498. Machock submitted the only bid at the
foreclosure sale, which was a credit bid of $1,000 subject to the outstanding obligation
owed under the pending foreclosure of the first priority trust deed held by Brighton Bank
in the amount of approximately $300,000. Machock therefore took title to the real

property subject to the pending foreclosure of the first priority trust deed. R. at 283; 286-
87.

8. By letter dated April 18, 2000, David Detton, prior counsel for Machock,
informed Gregory Barrick of Durham, Jones & Pinegar, counsel for Fink, that “you are
aware that a notice of default has been filed against the former Harmer property by the
holder of the first trust deed [Brighton Bank].” R. at 463. Counsel for Fink was also
informed:

Although Mr. Machock has completed his foreclosure
proceedings under his trust deed and has listed the property
for sale with the same realtor who has the listing on Mr.
Machock’s former residence in the same area, there can be no
assurance that a buyer can be found for the former Harmer
residence before foreclosure proceedings under the first trust
deed are completed.

Please be advised that Mr. Machock is not in a position to
make any payments to cure the default under the first trust
deed, to advance any additional sums to purchase the
underlying obligation or otherwise to provide any financial
consideration to extend the period before foreclosure. You
should also be aware that the consideration provided by Mr.
Machock at the foreclosure proceedings on his trust deed was
limited to a credit bid in the amount of the outstanding
obligations under the first trust deed. In the event the first
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trust deed is foreclosed, Mr. Machock will continue to seek
recovery under Mr. Fink’s guarantee for the entire amount of
the deficiency represented by Mr. Harmer’s note, together
with his costs incurred in enforcing the guarantee.

Again, Mr. Machock would strongly encourage Mr. Fink to
reconsider his position with respect to mitigating his damages
by performing his obligations under the guarantee and taking
an assignment of Mr. Machock’s position in the former
Harmer property and in Mr. Harmer’s note. Mr. Fink will
then be in a position to make such arrangements, if any, as he
deems appropriate with the holder of the first trust deed prior
to the completion of the foreclosure. He will also then be in a
position to preserve and capture whatever value may be
available from the Harmer property in excess of the amount
of the first trust deed lien and to pursue a deficiency action
for any remaining balance directly against Mr. Harmer.

R. at 463-64.

9. Shortly after the April 18, 2000 letter, the holder of the first trust deed
[Brighton Bank] foreclosed on the Harmer property. R. at 531, Tr. at pp. 24-25.

10.  On July 31, 2000, a Settlement Agreement and Mutual Release was signed
between Machock and Harmer in exchange for a Stipulation for Confession of Judgment.

R. at 498.

SUMMARY OF ARGUMENTS

Fink’s liability to Machock pursuant to the absolute Guarantee was fixed on
September 22, 1999, the date Harmer defaulted on the Note and informed Machock that
he was unable to make future payments. Nothing in section 57-1-32 changes this result.
Rather, section 57-1-32 simply provides the means by which Machock, having elected to

foreclose the Harmer’ Trust Deed, can now pursue his breach of contract claim against

Fink.
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The trial court correctly recognized that Machock’s Complaint states a valid cause
of action for breach of contract against Fink. It was only on February 29, 2000, the date
the property was foreclosed by Machock, that section 57-1-32 became activated.
However, rather than require Machock to go through the tedious and inefficient process
of amending his Complaint to allege the restrictions of that section, the trial court
correctly applied the restrictions of the statute to Machock’s breach of contract action.

Fink argues that under section 57-1-32, Machock had to file a second Complaint,
or amend the original Complaint, within three-months of the trustee’s sale to allege the
restrictions of section 57-1-32. This argument is incorrect. Nothing in section 57-1-32
addresses the contractual arrangement between‘Machock and Fink, nor does it constitute
an absolute bar to a prior filed Complaint asserting a valid cause of action on a guaranty
of payment. Requiring Machock to file a new case directly against Fink, which would
presumably simply be consolidated with the original action, would not only be a waste of
the parties’ and court’s time, but would not further the purpose of the statute. Requiring
Machock to amend the original Complaint within the three-month limitation was also
unnecessary. Based on the pleadings, the deficiency was at issue both before and after
the trustee’s sale. Moreover, after the trial court’s Ruling and prior to the Utah Supreme
Court granting this interlocutory appeal, Machock responded to Fink’s discovery by
addressing the restrictions of section 57-1-32.

The Utah Supreme Court has stated the primary purpose of section 57-1-32 is
satisfied when there is notice to the debtor that a creditor will pursue a deficiency after

foreclosure of the property. Notice to the debtor has never been interpreted by statute,
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case law, or otherwise, as not being satisfied when, as in this action, the creditor has
placed the debtor on notice of the deficiency prior to and after the foreclosure and as
acknowledged both before and after the foreclosure in the debtor’s pleadings.

The trial court correctly ruled that Machock met the purpose of section 57-1-32 by
providing numerous notices to Fink that Machock would pursue a deficiency: (1) in
correspondence to Fink’s counsel on October 4, 1999; (2) in Machock’s Complaint; (3) in
correspondence to Fink’s counsel on April 18, 2000; and (4) in Machock’s Reply to
Fink’s Amended Counterclaim. Any of these examples, along with Machock’s responses
to Fink’s discovery requests specifically addressing the restrictions of section 57-1-32,
would alone satisfy the purpose of section 57-1-32. Taken together, these notices leave
no doubt that Machock amply satisfied section 57-1-32, eliminating the need for
Machock to file a second lawsuit, or amend the original Complaint, to set forth the
restrictions of section 57-1-32.

Accordingly, the Court should affirm the trial court’s Ruling that Machock’s
Complaint states a valid cause of action against Fink for breach of contract, Machock
complied with the purpose of section 57-1-32 and the restrictions in section 57-1-32
apply to Machock’s suit against Fink for payment on the Guarantee.

ARGUMENT

I THE TRIAL COURT CORRECTLY RULED THAT MACHOCK’S
COMPLAINT STATES A VALID CAUSE OF ACTION AGAINST FINK.

Fink moved for summary judgment based on the First Defense in his Amended

Answer that Machock’s Complaint failed to state a claim against Fink for which relief
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could be granted’ R. at 195-97.

Complaint states a valid cause of action for breach of contract against Fink.

Ruling, the trial court states:

R. at 500.

The Court recognizes that this is an absolute, as opposed to a
conditional guarantee. Carrier Brokers, Inc. v., Spanish Trail,
751 P.2d 258, 261 (Utah Ct. App. 1988) (“An absolute
guaranty is defined as a guaranty of the payment of an
obligation without words of limitation or condition... A
conditional guaranty exists when its terms import some
condition precedent to the liability of the guarantor.”) The
Guarantee language is clear and specific, stating that “[t]his
guarantee is of payment and performance and not of
collection, and is primary, not secondary, in nature.”
Guarantee, article 1. Machock is correct in arguing that he
may directly pursue the payment of the $150,000 without
taking legal action against Harmer. In fact, Machock filed
suit against Fink on October 15, 1999, well before taking
legal action against Harmer. However, on February 29, 2000,
Machock did foreclose on the trust deed on Harmer’s
property.

The trial court correctly ruled that Machock’s

In the

Machock’s breach of contract claim is based on the absolute Guarantee and is

therefore independent of any deficiency claim. Indeed, Fink provided no security for the

Guarantee. Because the Guarantee was absolute, Machock was not required to pursue

other remedies against Harmer or Harmer’s collateral before proceeding directly against

Fink. Valley Bank & Trust v. Rite Way Concrete, 742 P.2d 105, 108 (Utah Ct App.

1987) (holding a guaranty of payment is “absolute, and the guaranteed party need not fix

3 Interestingly, even after Fink’s trustee’s sale held on February 29, 2000, the October 11,
2000 Amended Answer does not include an affirmative defense that Machock’s
Complaint is barred under section 57-1-32 for its failure to file a second Complaint
within the three-month limitation period or for its failure to allege the restrictions of
section 57-1-32. R. at 84<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>