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Il T.I% SUPREMG COURT OF THE STATZ OF UTAH

148 STA'T OF UTAMH,

Plaintiff and Respondent

9920

)
)
)
)

VS, % Case [No.
JA .53 B. DEMNIS, ;
)

Defentant and Appellant

STATEMENT OF THE KIND OF CASE

This is a criminal case in which the
Defendant was charged with the crime of for-
(Ul

DISPOSITION IN LOWER COURT

The case was tried to a Jury. From a
verdict of guilty the Defendant appeals.

RALILEF SOUGHT ON APPEAL

Defendant secks reversal of the judgment
and judgment in his favor as a matter of law,

or that failing, a new trial,

STATSLENT QF FACTS
On February 11, 1963, the D:f:ndant want
to the police in Provo and said that ¥Billiz
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Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Stiubs was going to sign a conplaint unless
hs could get the money for these chocks that
he had written befor: éhe bank opcned that
nornin-", % % He told the witnsss deteciive
Legrand Jo Pakoer, that he had signed the name
of T3, 7illie Stubbs to the 354.00 check and
that he didn't have authority from her to sign
t:: check. (Tr 15)

The check involved is dated December 7,
1952 and is a blank counter draft with the
nane ol "jalker Rank and Trust Co. - Farmers
and lerchants Branch of Provo, Ut.' written
in ink, It is payable to the order of James
B. Dennis and is signed "Mrs., Billie Stubbs®
as nmakker. It besars the word "Labor” in the
lower left hand corner., The face amount is
32731, On the face of the check in red ink
inpressed by a large rubber stamp is the word
PAID Dec. 11, 1962 with the large numerals
97-18. The check was endorsed on the back
"James Be. Dennis'" and "Curl:y's Market',

-
L

ere is no evidence in the record to contra-
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dict the fact that when the chock was present-
ei for payiment, it was paid by thz Bank on
waich it was drawn. (Statc Exe. No. l)

Prior to Dzcember 7, 1962, the Defendant
had work:d for Mrs. Billie Stubbs.(Tr 19) She
paid him by means of a chock. She had given
hin checls "but also my bookkeecper has made a

check out for him to signi.(Tr 19) The Defend-

Ay

ant had written figures on a pad and "we have
talked it over and discussed it." These
occasions arose when "we have done a Jjob and
he has written a persons name on the pad and
the figures®™ (Tr 19) lirs. Stubbs testified
that based on her familiarity with the writing
of Defendant, she did not know whether the
writing of the name of Mrs. Billie Stubbs on
the face of the check was made by Defendant.
(Tr 22)

The Defendant's attorney.on page 12 of
the Transcript asked Mrs. Stubbs if it was
not a fact that she had told ninm in a conver-

sation prior to trial that she doubted that
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sre Donnds hal signed his name on that check.
(tr 12) Th2 Court sustainad an objaction to
the question. The Defsendant cashed the check
at 0nrloyts llarket on December 7, 1962, (Tr 3)
Ho w:nt into the store quite orten., The chock
was OK'd by the son of the Manager and the
Cashi:r ;ave the Defendant the money. There
is no evidence that anyons saw the Defendant
sign the name of lirs. Billie Stubbs as maker
or the name of James B, Dennis as endorser.
Irs Heber .Grant Ivins, Assistant District
A“torney in his opening statement did not tell
the Jury he would prove that the Defendant sign-
ed the name of Mrs. Billie Stubbs to the check,
ide said it was presented and endorsed by the
defendant, (Tr 4) These facts become material
upen the question of whether the Defendant ever
‘had any intention to defraud Fonzo D. Black or
any other perso_n;
| ARGUMENT
STATEIENT OF POINT NUMBER ONE
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1. The State did not present evidence

from wiich a Jury could find beyond a reason-

abl: doubt that the Dofoendant had any intea-

tion of defrauding anyonece.

It is signiiicant that the record shows
that no complaint or objection to fhe cashing
of this check was.made by lMrse. Billie Stubbs,
or anyone else until Feb. 13, 1963. The law
roquires the Bank upon which this check was
drawn to know the signatures of its depositors,
and the presumption arises that before this
chzck was cleared through Walker Bank, the
signature of the maker was adopted or rati-
fisd by Billie Stubbs. This presumption is
fortified by the fact that there is no evi-
dence in the record that the signature on the
facz of the check locks anything like the
signature of Billiz Stubbs. The real signa-
ture is found in the record on the complaint,

and shows affirmatively that it does not
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rosenble the writing on the checke

Ther: are othar cogent facts which show
th: State did not prove beyond a reasonable
doubt that the Defendant ihad any fraudule#t
intont when he cashed the check at Curley's
tarkete  hen Iirs. Stubbs got h;er' checks fe-
turnad froni the Bank shortly after the first
of January, 1963, and found the check endorsed
by her criployee James B. Dennis, what did she
do? She did not have the check charged back
by the Walker Bank to the State Bank of Provo,
wacr2 it had been deposited by Curley's llarket.
S ratifisd the signature of her namé, and
approved of the prior action of both banks and
Curleyts larkst in cashing the check bearing
Jer name signed by some person without her
prior authority. She did the very thing which
‘James B. Dennis intended she would do when he
cashed the check. She ratified the signatures
and the cashing and told him to geti the money
and pay here. She gave him until Feb. 11 when

Dennis went to the Police D'epartment and told
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them she was going {;o sign a complaint unless
he could get the money. II: regarded the trans-
action as a loan or advanc: ol wares which he
would have to pay back cither in labor or moncy.
The check was marked "Labor". i{c had worked for
lirs, Stubbs before Dec. 7, 1962,
An intention on the part of Dennis to de-

fraud or deceive anyone inds no support in
the reocord, No é)ne with enough ncntal capacity
to be able to formulate an intent to defraud
would select the mcans used by Dennis. He knew
that the signature on the Cuc: of the check Mrse.
Billie Stubbts, did not rescmble her real signa-
turec. He knew that if the Walkor Bank paid the
check bescause they failed to observe the fact
the signaturc was not genuine, that Mrs. Stubbs
would notice it was not her uiéhatur‘c whan
she looked at her bank balance and returned
checks, He did not attempt to conccal in any
manner nis identity as the p:rson who received
the money from Curlay's Marw:t, He had been
therz on previous_ocCésionsA and was known to
the son of the Manager. 'le gave his allress
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and t:1:phone number. He did not leav: town.
Sonictime between Dec. 7 and Feb. 13 the
attitude of Irs. Billie Stubbs toward James B.
Dennis changed. When the check was cleare.d
through hor bank and paid on Dec. 11, 1962,
she presumably was willing to regard him as
cor 2nploycc-debtor.e  She did not return his
carck to her bank in January, 1963, but con-
tinued to treat the transaction as an advance
of wages or a loan to be repaid with labor,
But on Feb. 13, 1963, she signed a criminal
corplaint after threatening to do so if he
did not pay her before that date. It did not
occur to hor that she had been defrauded by
a crininal act. Her actions are consistent
only with the obvious fact that Dennis either
xn2w or had reason to believe when he cashed
the check that she would ratify his act in
thus drawing $54.31 as an advance of wages.
It is respectfully submitted that all
the State proved or that a Jury could find

tirond a reasonable doubt, was that the Defend-

ant o e b uth :
S[)(JHBEI’%%M gumnugtm ?Xﬂ rﬁm %q itz (mun provided by r)r;lemn glllmum g{ﬁ%m 11511111(“’
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which was later ratified by the person whose
name was sigsuncd and that at the time the name
was signed, the Defendant wno endorseéi and cash-
ed the check, intended to pay the check in full
to his employer.

The fact that the check was paid and the
payment by the Bank not objected to by the per-
son whose name was gigned without authority,
would not r:quire reversal of the case il there
was proof beyond a reasonable/ doubt that Dennis
intended at the time he cashed the check, that
he wenld not pay ite. But the fact that no objec-
tion was made to the unauthorized signature it-
sal’ and the complaint was signed because the
money was not paid to Mrs. Stubbs, raises a
strong presumption ‘that Dennis 'did reasonably
believe that [irs. Stubbs would ratify his sig-
nature and becoms his creditor for $54.13.

o do not ask this Court to approve the
business methods of the Defendant, but we
earnestly submit that the record fails to sus-

tain a finding that the D2fendant intended to
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derraad anyonz2e. It is only incidental proof,
ol this failure of proof, that he did not in
ract defraud anyone. 1/:2n I[lrs. Stubbs rati-
'i:d the clearing of the check, she bacamé
“is eroditor,

Jilletts v, Scudder 144 P. 87 (Ore 1914)

was a case wnere tho plaintiff sued the defend-
ant tor libel and recovered a judgment which
was affirmed on appcal. The defendant had
aritten a_ietter accusing the plaintiff of
foryory. The plaintiif had a check payable

to Scudder Syrup Co. which he rzceived from
illen & Lewis in payment of a debt due the
Syrup Company. On Nov. 20, 1911, Willetts
wrote to Scudder Co. asking it for permission
to use the money covered by the check as an
ailvance on his salary for January and February
1912, Before he received an answer to his re-
quest, he endorsed the check in blaf;k by
writine on the back "Scudder Syrup Co., A.L.
Willetts, and deposited it to his credit in

nis bank. The Court said:
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"It appears [ron the evidence
that th2 plaintiff indorsed the check
before he raceived letters from the
company or the d=fendant telling him
that it was satisfactory for him to
have the wouncy as he had requested,
The check, after its indorsement, was
placzd to ths plaintiff's credit at
Ladd & Tilton's bank, where he did his
banking business. He wrote the company'!s
name on the back of the check in his
ordinary handwriting, without any dis-
guise, and wrote his own name below it
in the same handwriting. In his evidence
he says that he indorsed the check as
agent of the company, and he appears
to havz thought that, by writing the
corpanyt's name and his name immediate-
ly below it on the back of the check,
he indorsed the check as agent of the
corvanys. Wnen the plaintiff was testify-
ing, alfter he had told of the indorsing
of the check and depositing it in the
bank, and asking the company for leave
to use the money, a Jjuror asked him
whether he always did it that way, and
he answered: 'I have done that in at
least one other instance, and it was
satisfactory.? This statement was not
denied by any.evidence. That state-
ment seems to mean that he had in at-
least one other instance indorsed and
applied a check of the company in the
same way that he did in this instance,
and that his acts in doing so were
satisfactory., This is a circumstance
tinding, to some extent, to show that
the company had previously permitted
hir to indorse a checke.
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On2 of tne mat:rial facts u2cossary

to constitute the crime of forgzsry

is an intent to d2fraud. If thz plain-
tiff, when hc indorsed the check, act-
ed in good faith and believed that he
nad a right, as agent of the company,
to inlors2 it, and did not intend to,,
defraud any one, he did not commit

the crine of forgery. The signing of
anothert's name to a note or a check
without authority is not recessarily
forgery. It constitutes that offense
only when it is done with intent to
defraud.”

In [cCay v. State (Tex. Cr. App.) 22 S.W. 975,

the Court says in part:
"It is not every signing of
another's name without authority

which constitutes forgery. There

must inhere in the act an intent to

injure or defraud. If there is a

reasonable and honest belief that

the signature will be approved,

there can be no forgery.”

The burden of proving forgery beyond a
reasonable doubt rests on the State and re-
quires proof to establish the falsity of the
signature and that the purported signers
nan: was signed without his authority. State
V. Jones 20 P, 2d 614 - 81 U, 503; State v.

Gorham 48 P, 2d L47 - 87 U, 86.
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Wnile the record in the Dennis case does
show testimony that the signature of the maker
was not authorized, the evidence that the sig-
nature was ratified by Iirs. Stubbs is so con-
vincing and incontradictaed that the verdict
of the Jury holding defandant guilty, is not
sustained by the record. The.faét that the
check was paid by the Bank and no complaint
made by Mrs. Stubbs until February 13, 1963,
imposed on the State the burden of proving
beyond a reasonable doubt that the signature
was not ratified by Mrs. Stubbs. The fact
of ratification destroys the conclusion of
intention to defraud.

Upon this point, it is important to note
that it is not necessary to prove that Dennis
had a prior agrcement that lMrs. Stubbs would
ratify his act in cashing thé check., It is
sufficient to require reversal if the record
does not sustain the verdict of the Jury
that Dennis intended to defraud Curlesy's

larket (Fonzo Black).
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In State_vs. Taylor (Utah 1963) 378 P. 2d

2, this Court held and said:

"In a criminal proceeding it is
not sufiicient to show merely that
the accus2d has been dishonest, or
that he is a cheater, or otherwise of
bad character. He is entitled to be
charged with a specific crimz so that
he may know the tnature and cause of
the accusation against him.! And the
State must prove substantially as
charged the offense it relies upon
for conviction."

In the Taylor case, the defendant had cheated
various business houses-from whom he had
bought meat scraps. He was charged with em-
bezzling 50,00 from Utah By-Products Co.

The conviction was reversede.

POINT TWO

The Trial Court committed prejudicial

error in not declaring a-mistrial on its own

Motion upon the opening statement of counsel

for the defendant.

In his opening statement, the defendant's
attorney told the Jury that Mrs. Stubbs, whose
hamz appears on the chzack as the drawer, would

be called to testify that it was not her signa-

1L
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tur> and that she didn't authorize the parson

who put it on the check to do so, and that she

w11l testify that she did not believe the defend-

ant did it either. The defendant will be call-
ed to testify and he will admit that he did.

He signed a confession that he did, but he did-
n't., He didn't put that name on that check;

hé didntt forge it, and I want you to watch

him very carefully when he testifies and said
that he did.

Now the prosecution will ask the defend-
ant if he has ever been convicted of a felony,
and this is a felony and he will answer "Yes
that he had". The prosecutioﬁ will ask him
that question to show that his testimony is
unworthy of belief; that you can't belisve
hir. as to whether or not he is téstifying to
th: truth because he has already cormitted a
serious cfime, and under our law ths Court

will instruct you that you can disregard his

15.
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testify if you don't believe he is telling
the truth, because he has been convicted of a
felony once, and this casts a cloud ﬁpon his
ability to tell the truth, * *

The defendant didn't hire me to represent
him to plead not gtu.ilty; ‘The defendant doesn't
want this tricl; he wanted to plead guilty to
this charge. He has already admitted to the
police that he is guilty to this charge, and
he is going to tell you that he is guilty.

But he is not guilty. And I want you to watch
nin when he testifies, because he didn't do
ite He didntt forge that check.

It is uﬁnecessary and it is unfair to
counsel for defendant in the Trial Court for
this Court to speculate upon what motives
and rzasons impelled counsel to make such an
opaning statement. The damage resulting from
th: opening statement is further compounded oy
the fact that the Assistant District Attorney,
after Dennis had testified that he signed the

Qame lirs, Billie Stubbs to the chack without
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authority, and when there was no basis or

reason whatever for the admission of any

tastimony relating to other crimes, asked
tne def~ndant

"Q, Have you ever been convicted of
. a felony Mr. Dennis?

A. Yes
Q. What was that felony?

A. Carnal knowledge.

Q. When was that conviction?

Mr., Nixon: We object to that question.
He has asked him the question.

The Court: The objection is sustained.

It is difficult to understand what purpose the
Assistant District Attorney had in mind which
could serve the ends of justice in ésking such
a question. Not only ‘had Dennis testified

that he wrote the name of Mrs. Stubbs on the
face of thz check without authority, but the
attorney for lMr. Dennis in the opening state-
ment had told the Jury that Dennis was being
requirsd to stand trial against his own wishes
because he wanted to plead guilty to the charge

of forgasrv.
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Tae District Attorney had no occasion to
imp2ach D2nnis or prove that he was not
telline the truth, because he had been con- ,
victed of a prior felony. His only purpose “
could ‘have been to have prejudiced and black-
ened the character of Dennis in the minds of
the Jurors. , i
It is difficult to understand why the
learned Trial Judge did not recognize that
after the opening statement of the attorney
for defendant, and the introduction of the
testimony regerding carnal knowledge, it was

impossible for the defendant to have received

a fair trial. It is a mockery of the admin-
istration of Jjustice for a Court to permit

a defendant to proceed to trial before a Jury
upon a felony charge of forgery, after his
attorney in his opening statement had said
that the defendant wanted to plead guilty
Jand the defendant has testifi=d without any
reason wiatesver, so far as an orderly trial

is concerned, that he had been convictad of
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mmallumwled53; Such information migit have
ean useful to the Trial Court upon sentence of
ne defendant. The Trial Court should have
ccepted a plea of guilty, or talcen the trouble
it that stage of the procecding, to find out

;ae reasons which impelled counssl for defend-
ant to be placed in thé strangs position demon-
strated by this record. He tells the Jury that
the defondant wants to plead guilty to forgery,
but he is not guilty and his testimony that he
is guilty cannot be believed becauss he has

reen convicted of carnal knowledge.

Vle are told that it is the function of the
sourts and theADistrict Attorneys not mersly to
»dtain convictions but to see that all persons
»2forz the Court receiyg Justice. The pfoceed—
ings should have bezn stopped when the opening
statements wers completed and the defendant
2itier allowed to change his plza to guilty and
2ly upon thz discretion and mercy of the Court,
T cthar appropriate proceadings taken which

ould hava resulted in a fair trial. The effect
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of th2 opening statament was a Plaa of Guilty
before the Jury. The prejudicial and i:proper
tostimony relating to the conviction of carnal
knowlode: made conviction certain regardless of
what the testimony showed regérding the merits
of the casc. |

In State vs. Sanchcz 361 P, 2d 174 this

Court held:

Sk %k % in serious criminal cases,
under special circumstances, wherc the
interests of justice so require, this
Court may notice palpable and signifi-
cant error even though proper objsc-
tions wers not taken at the trial.”

In State vs. Cobo 60 P, 2d 952 90 U, 39,

this Court reversed a conviction of voluntary
manslaughter and held:

"That such error was manifest
and of necessity resulted to the preju-
dice of the accused and deprived him
of a fair trial cannot well be doubted.
Because of such manifest error and
further because, as already indicated,
that the judgment of thz court below
must -be reversed and a new trial grant-
ed upon other grounds, wa deem it our
duty to notice the error and to correct
it, though no exception was taksn there-
to, in order that on a retrial of th:
case the same error may notagain bz con- .
mitted."

-
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j}; the Court held:

"In this case the defendant ad-
mitted that if the act were proved,
the intent would be sufficiently shown.
The defendant was not admitting the
signing of the name and then offering
sor » excuse, authority, mistake, or
defense ti:refor; but was denying and
did deny the writing entirely.

We find no basis within the rule
or any of the exceptions making the
admission of the other checks alleged
to be forged admissible., Each of the
other two checks offered and received
in evidence was payable to a different
payee, cashed at a different time and
at a different place, and by different
persons than the check, the forgery of
which the defendant was charged with,

We think it was prejudicial error
to admit in evidencs the checks. They
tended to prove other separate and dis-
tinct offenses, For the reasons stated
the judgment of the trial court is re-
versed and the cause remanded with di-~
rections to grant a new trial.” '

*a

In State vs. Stewart 171 Pac, 2d 383,
110 Utah 203, the defendant was convicted of

driving a vehicle whils under the influence
of liquor and of having previously been con-
victad of the same crime as alleged in the

information. The Court held that the allega-
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not sufficient to raise that issu2. The

only charge properly before the Jury being

that relating to the substantive offense°

The prior convictions were incompetent evi-

dence on that charge:

Pac,

®3ince, in the instant case the
prior convictions could not properly
be considered by the Jjury in deter-
mining the guilt or innocence of the
defendant of the substantive offense,
we conclude that it was reversible
error to permit evidence thereof to
be presented to the jury in the trial
of that issue.™

In State vs. Hougensen, 91 Utah 351, 64

2d 229, this Court said:

"Certainly, if counsel knowing
that a witness should not be compelled
to answer, regardless of the exercise
of her personal privilege, should by
asking a number of questions which im-
plied immorality, for the purpose of
carrying to ths “jury such impression
and which it was fairly evident did
carry to the Jjury such an impression,
this court might reverse the case with
censurs on counsel whether or not the
witness claimed her privilege.®

Since there was no reason whatever for

the Assistant District Attorney to affect the

22,
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redability of the defiondant, it was improper
nd projudicial to bring to the attontion of
he Jury the prior conviction for carnal knowl- r
dgeo
sxakination of the record in this case by
myone not familiar with any of the facts out-
ide the rccord, compels the conclusion that
he defendant was donied é fair trial by an un-
r2judiced Jury upon the crime of forgery with
thich he was charged. Therc may have been exten-
ating circumstances and facts outside the record
thich explain, but could not justify or condone
he procoeding as it appzars from the record.
f counsel for a defendant feels-impelled, by
'eason of his candor and integrity to make the
pening statement before ths Jury, which was made
W counsel in this case, the Jury should be dis-
tharged and counsel should be rzlieved of his
bligation to his client. Vhile the effect of
rfl’(e opening statement was to make it complately
rpossible for the defendant to gat a fair and
tpartial trial, it did not mention to tha Jury
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



the fact that the check involved was actually
paid by the Bank on December 11, 1962, and
that the transaction was treated as a loan

by Mrs. Billie Stubbs to her employee Dennis
untill February 13, 1963, and that the Jury
could well have found that Dennis had no in-
tention of defrauding his employer. The ques-
tion of whether the name of the maker was sign-.'
ed by the defendant or someone else becomes
immaterial in this case, because thzrz is no
dispute from the record that tne defendant
cashed the check at Curley's Market,

Casual comparison of ﬁhe ‘name James B.
Dennis which appears on the face of the chack
as payee, indicates that it is not the sanms
handwriting as the endorsement of James B.
Dennis on the back of the check. The case
was tried below on the theory that it was a
valid defense if the Jury could be convinced

+that because the defendant was a convicted
felon, hs could not be believed when he testi-

fied he signed the check without authority.
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It is not surprising that the Jury was not
convinc:d by tiis thcory, becausz it must

have bean appar:znt to the Jury that it umade

little aiff_rcnce who signed the names in
question of Mrs. Stubbs and Mr. Dennis on
the back of the chack if the defendant cash-
ed the check at Curley's Market when he
obviously knew the namé of Mrs. Stubbs had
been signed not by her and without authority.
Tnere was still a cogent valid thoory which
found such strong support in the testimony
that we submit tiis Court must hold, as a
matter of law that the case should not have
been submittzd to the Jury; that Dennis did
not intend to defraud his employer or any-
todyr else. He was chgrged with defrauding
Fonzo Black, but it is undisputed that Black
reczived his money from the Bank. As the
record stands, there is no proof that the
defendant at the time of trial had nbt paid
Hrs. Billie Stubbs the $54.31 which he owed

to her,
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In a recent Utah casce, Stat: vs. Kazda,

382 P. 24 407, involving an erroncous admis-

sion of evidence of prior f2lony convictions
the Court said, "The apparent purposs and rza-
son for permitting the prosscution to question
th> accused rzgarding prior felony convictions
is to alfcet his crodibility as a witnzss.”

The defendant Da2nnis in the instant case
had tostified that he signed the check with-
out authority. There was no reason for the
prosecution to affect his credibility as a
witness,

Tie Kazda case follows State vs, Dick-

son, 12 Ut. 2d 8, 361 P. 2d 412. The Court

reversed a conviction of robbary because =zvi-
dence of other crimes was improperly admitted.
The Court said:

" The universally accepte
rule is that such evidence is p
savly if “ts effect is marolf to dis-
grace th. dafendant or show his propen-
sity to coumit crine.™

':S Q-
CPOQ
[
o]
]
2]
j¥)
(o]

26,
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No rcasonable Jvry couald possibly find,
b:yond a rcasonable doubt, that the defendant
could have intended to defraud his employzcr,
in vicu of the complete absence of any decep-
tion used by him. He intended to become her
debtor for 54,31 and she coﬁcurred in his in-
tention by her action froi: December 11, 1962
when the check was paid presumably with her
knowledge and approval and sometime in Feb,
1963 when she told Mr. Dennis that if he did-
n't make the check good she would have to
swear out a complaint.,

In conclusion, it is respectfully sub-
nitted that the judgment and conviction of

the Trial Court should be reversed..

-« Respectfully submitted,

3
?

Attornay for Defendant
and Appellant
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