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IN THE SUPREME COURT
OF THE STATE OF UTAH

LAKE SHORE MOTOR COACH LINES, INC,,

WASATCH MOTORS, INC,, METRO TRANS-

PORTATION CO. and OGDEN BUS LINES
Plaintiffs,

V.
GALT LAKE TRANSPORTATION COMPANY
wnd PUBLIC SERVICE COMMISSION OF
('TAH, et al.,

Case No. 10904

Defendants.

TEWIS BROS. STAGES, INC. and BINGHAM
STAGE LINES, o
Plaintiffs,

v.
PURLIC SERVICE COMMISSION OF UTAH,
et al, and SALT LAKE TRANSPORTATION
COMPANY.

Case No. 10907

Defendants.

CONTINENTAL BUS SYSTEM, INC., et al.,
Plaintiffs,

vs.
PUBLIC SERVICE COMMISSION OF UTAH, Case No. 10308
et al, and SALT LAKE TRANSPORTATION

COMPANY Defend
efenaants.

BRIETF OF" DEFENDANTS

STATEMENT OF CASE

This is an original proceeding in this Court to review
an order of the Public Service Commission granting de-
fendant Salt Lake Transportation Company increased
tommon carrier authority to transport passengers, in
charter operations, and in special operations in sight-
Srelg or passenger tours, between all points and places
within a 26 air-mile radius of the city limits of Salt Lake
~ity, Utal ineluding Salt Lake City, but excluding all
batnts in Weher County and in Utah County beyond
"0 26 niile radial area, and from said radial area to
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all points and places in the State of Utah, ang retyp,
over pre-determined and/or irregular routes, and
cluding traffic originating at Provo, and restricty
against service in scheduled operations exclusively gv.
principal highways of a type performed by schedyl.
regular route buslines.

DISPOSITION OF THE CASE

The Public Service Commission granted defendy;
Salt Lake Transportation Company the foregoing ui
thority sought.

RELIEF SOUGHT ON APPEAL

Defendants pray the order of the Public Servie
Commission be affirmed.

STATEMENT OF THE FACTS

Defendants cannot agree with the Statement o
Facts in plaintiffs’ briefs, for they fail to state th
defendant Salt Lake Transportation applied for authorify
to render a new service not now being rendered by an
carrier, fail to set forth the testimony of witnesses shov-
ing the need for such service, and except for Contine:
tal Bus System, Inec.’s brief, fail to give citations o
the record. Therefore, defendants state the faets &
follows.

Defendant Salt Lake Transportation Cowmpat:
d/b/a Gray Line Motor Tours, held common earriex &
thority authorizing the transportation of “sightswm‘:
passengers on regular and irregular sightseeing sche!
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ar schedules and on regular and irregular sightseeing
joute or routes, from any point in Salt Lake City to any
qomt or points in the State of Utah and return to any
;;‘mmt in Salt Lake City” and charter authority “to trans-
port tourists and self organized groups on round trips
from Salt Lake City to points in Utah” (R-28). It ap-
plied to increase its authoritv as above granted.

Plainti[{s attack the granting of that authority only
meofar as it pertains to charter operations originating
on the regular operations bus routes they serve.

Plaintiff Lakeshore, by Certificate of Convenience
and Necessity issued October 22, 1940, has authority to
franspoit persons “on charter round trips originating
on the routes now served by applicant in its regular com-
mon carrier operations within the State of Utah” (R-55)
whielt voutes are from Salt Lake City to Ogden (R-558,
085

Plaintiff Ogden Bus Lines has charter authority
lipited to business originating at points served in
Ogden and vieinity (R-559). Mr. John Yeaman, a part-
ner of Ogden Bus Lines, testified as to charter service,
“we ean originate only where we serve” and he therefore
said Ogden Bus Lines had no confliet with Salt Lake
Transportation’s application (R-424).

Plaintifts Wasatech Motors, Inc. and Metro Trans-
portation Clo. each have charter authority from Weber
Coindy to any point in Utah (R-560, 562), but their only
titerest in the application is charter tours originating at



4

Hill Air Foree Base, which is in both Weber and Dgy
Counties (R-418). .

Plaintiff Bingham Stage Lines has regular Toy
service authority between Salt Lake City and Binghyy,
Utah, and by order issued December 31, 1946, has 4
thority for:

“charter round trip service originating on f
routes now served b'y applicant in its regular oy
mon carrier operations, to points within the St
of Utal, providing that this certificate shall i
be construed to permit applicant to establish tran.
portation service for tourists, . . . nor to condu
trips wlolly within the corporate limits of et
served by urban transportation companies.” (B
972)

Plaintiff Lewis Bros. Stages has regnlar route pa
senger authority between Salt Lake City and Park Cit
and between Salt Lake City and Wendover, and by ore
dated June 11, 1954, has authority for “charter rom
trip service originating on the routes wnow scrved i
applicant in his regular route common carrier operatior
to points within the State of Utah,” restricted agan
establishing any regular schedule or regular ronte!
charter round trip service (R-567).

Plaintiffs Continental Bus System, Inc, Americ
Bus Lines Ine. and Denver-Salt Lake-Pacific Stages o
erate jointly and are herein collectively called “Q”
tinental.” It holds regular route passenger operd®
authority from Salt Lake City south on U.S. Hig"n‘f"“
91, from Salt Lake City west over U. 8. Highway #'
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o Utah-Nevada line and over U. 8. Highway 91 from
i [ah-Wyoming line on the north to the Utah-Arizona
ime on the south, from Salt Lake City to the Utah-
{'wlorado line over U. S. Highway 40, or between Salt
jake City and Provo on U. 8. Highway 91, or between
Provo and ITeber on U. S. Highway 189, or from Orem
io the junction of U. S. Highway 189 over U. S. High-
way 52, and from Heber to the Utah-Colorado line over
[I.S. Highway 40. It holds authority to “operate charter
vound trips origimating on such routes,” restricted against
fransportation service for tourists and service on any
regular schedule or route, as well as trips wholly within
the corporate limits of cities served by inter-urban trans-
portation companies” (R-622).

Hence, Sa!t Lake Transportation’s application covers
a new field of service not presently being served by any
of the plaintiffs. It proposes both charter and special
tours service to and from points within a radius of 26
niles from the limits of Salt Lake City (excluding
Weber County and Provo), and from such 26 mile radius
throughout the State of Utah, whereas each plaintiff has
charter authority within that 26 miles radius limited to
~ielt charters only as arise from their regular route bus
mes (or in the case of Wasatch and Metro, as arise
romy Hill Air Force Base).

In support of the application is the following evi-
Charles A. Boynton, Jr., President of Defendant
Solt Lake Transportation, testified as follows. There
®steady representation of the company by Gray Line
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Sightseeing Companies Associated, an association o,
sightseeing companies over the United States. This 4.
sociation distributes the tariff (pages 121-122 of Ry
describing the company’s operations to over 30,000 tray,
forwarding personnel in the United States in a natigy
effort to promote tourism in Utah (R-210 - 211). The,
are 15 buses of 41 to 49 passenger capacity and six 8o,
station-wagons used in charter, sightseeing and speeuy
service operations and 90 automobiles from the rent.cy
fleet which can be and are used in connection with sigl
seeing and charter rights (R-212, 532-36). He identifiui
a number of brochures (R-537) which are distribute!
locally in quantity to travel shows, direct mailing i
grams, through air carriers, ete., to promote tourim
(R-214). Tours are changed to make them more attra
tive to the public as required.

He testified.

“We can see a tremendous growth in the pop

ulation of the Wasatch front, and of general m

tional recognition of the area, not only by low
people but by national people, . . .” (R-213).

He described a number of brochures issued by {

State of Utah (R-517) to demonstrate “the tremendat:

increase in effort which is being made by the State

publicize and offer, if I might say, sufficient income fy

warrant capital investment in Utah in connection with th

* * * ganeral field of recreation” (R-216). There has he

development at a rapid pace of scenic points of infere

throughout the State which velate directly to the »

panded area of the company’s application as to points
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origin. The State Parks activity is establishing places
which will be traffic destination and origin points, as are
{he National Park and (Bureau of) Reclamation develop-
ments (R-218-9). Considering such developments within
iie State, the company’s existing authority is entirely
too restrietive. Ie said:

“We believe that the development of the Wa-
satch Front is very pertinent to our future oper-
ations and to service to the general public, not
only the local publie but the foreign public which
comes into the State and requires local transpor-
tation, in the development of the knowledge of
our ski terrain in this section through our par-
ticipation In the Olympic decision, all winter
sports, the activities of the State departments,
this tvpe of thing which is so vital in Utah just
now, presents a requirement for service which we
do not think is being filled, and which we think
we are eminently qualified to handle (R-222).
We felt that there was a necessity for transpor-
tation interior in this (26 mile) area which had
to be solicited and promoted, that it was a co-
hesive area and intelligible to present to the
minds of the public as a single area, and that
the need for transportation within it was cogent
and recognizable as a unanimity.” (R-223)

The eompany proposes special operations and char-
ter trips for the small population centers located within
Salt Lake County, such as Kearns, Holladay and Draper
(R-224). e testified:

“The community along the Wasatch front,
and particnlarly in Salt Lake County, has become
more of a metropolitan area than a city and a
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county with various chartered towns. Tie 1
of the publie here are direeted toward the et
politan arca much more than divided intg
munities, and although the legal markings aro .
there, the commercial and business uses are .
throughout the valley.” (R-225). |

He testified that with reference to the ski resorts.
Brighton, Alta, Park City, and the Utah State Dyl
Heber that:

“We have had demands, because of the ty,
of service we render in Salt Lake City — wely
had demand for services between the ski plic-
originating at let's say, Alta, and going to Briy
ton or Park City, or originating at any of ©
other two areas and going to one of the th
This type of thing in other parts of the com:
mm particular ski areas, scems to be also an «
denced need, where the skier wants to move
one terrain to another, and we anticipate eons:
crable development of further winter s
activity in this area. The requircments of f
Olympie Committee and that kind ot thing, wh
are very forward in the minds and promotion
thoughts of our people so involved here wor
develop that kind of industry, and also the abilr
and willingness for capital to invest in this f]
of thing will help it.” (RR-226).

The Company proposes institulion of charter sen:
originating at these points within the 26 mile radius.
a community like Park City gatherings wish to be tie
ported into Salt Lake City or throughout the state o
charter hasis aud such things ave quite attractive iv

local population thronghout the eonnty base (R-220) ‘l
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aul the present charter operations originating only at
it Lake City are diffieult beeause people have to gather
ihemselves into Salt Lake City prior to taking the charter
(e and the charters conld be more effective if the com-
pans could pick wp people wherever they might be in the
26 mile base (R-227). He said:

“We know that considerable business origi-
nates in these sections, because of calls to our
otfice, and we know also that there is a potential
there. The town of Coalville is practically with-
out service. The testimony was given here with
reference to Iebher. Correspondence we have had
from American Fork, telephone calls from Tooele
and up north along the line to Ogden, requirements
for service, which we have had to tell people we
have no rights. This is also true of the Heber
Valley seetion and east of the Wasateh.”

The ntban population of Salt Lake County has in-
creased 48.3% and Davis County has increased 265.2%
rom 1950 to 1960 (R-538). The charter and sightseeing
bismess has inereased far beyond the proportion of the
aclual merease in population (R-231). It would not be
fasible to conduct operations if individual points and
colmmnnities in the 26 mile radius were eliminated, since
fhe public canmot be properly advised of such exceptions
o the general statement of service within that area (R-
) e testified the company eliminated Ogden and
Provo from the area of proposed initiation of service
besuse Sweoare attempting to include only the section
»the country whicl does not currently have service.”

JHEINY
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Three witnesses from Utah State agencies appearn
for Salt Lake Transportation Co.

H. Devereaux Jennings, Assistant Director of |
Tourist and Publicity Council of the State of [y
testified (R-31) there has heen a growth of about ¢
per annum in participation and development in wiy
sports in the arca of Heher City, Park City, A
Brighton, Solitide, and that with this growth there v
be new hotel facilities. “Cross transportation, of eou,
will be a must in this particular development” (R-32.
He testified of investment activity for a new resort i
the Gad Valley, a mile below Alta; a resort hotel ¢
the mouth of Alta Canyon (R-34); at Wasateh Stat
Park out of Midway, Utah (RR-38); and the Jordanel:
Dam northwest of Heber City (R-38 - 9). The state
advertising and publicity program has grown from $70
to over $100,000 in the past three years, and the existenc
of adequate bus transportation facilities affect these pr»
motions both as to the tourist who arrives without lik
own car and with regard to the local based populatio
that wants to move from one area to another for sud
matters as conventions or from schools (R-40). An
accelerated transportation program would certainly b
beneficial to the persons coming into Salt Lake City ¢
siring transportation to the ski resorts, he said (R-43 -4/
and explained “accelerated” to mean “convenient™ (R-!
As to the ability to move between the ski resorts, citie
by charter or tour service, he testified “there has b
some demand for that and some negotiations to frv !
arrange this” (R-44). Ilis office is “eategorically mfa
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‘v any transportation that would improve the mobility
of the tourists within the (26 mile) area” (R-44). He said
iwice on cross-cxamination that he had made investiga-

tion as to what transportation is available in the ski

arcas (R-53, 54) and he said as to charter service:

“Some people are in Park City; they want to
go over to Alta, and they have diffieulty in figur-
ing how to get there.”

%* % %k

Q. Would that be two or three people that
would want to go from one ski area to another as
distinguished from a large group?

A. Well, T think if the service were avail-
able they could have large groups.

Q. Well, do you know that service isn’t avail-
able?

A. T think it is difficult.
Q. What is the difficulty?

A. Well, the difficulty is that it just isn’t
there and made known and made part of the sports
program (R-56 - 7).

He testified:

“A. ... as far as charter business and the
tour husiness is concerned, I don’t think we have
developed the promotion of this to the full extent.
I know of cities where thousands of people get
on buses, charter, to the resorts every single week-
end, and 1 don’t think that we have really gone
mto that market, and maybe that is the place I
have been misunderstood along the way.



12

Q. Within this ar=a. would there }:
other than the princinal ich
be helpiit to have charser
ton, for example?

YR
actma.’s

Q. Dowou

O, Wodi

-l o
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oy =K1 areas, we could stand more activity from
tho hius eompanies,
P

Ao But. T think along these lines there may
T hmses aH over the area available, but no one

knows theyv are there (R-67).
f.:= nrayv \[r» . Chairman of the Ttah Travel Coun-
o parpose is to increase tourizsmm in Utah, testi-
o Couneil's advertising appropriation for the cur-
Poenminug iz 1.4 million dollars used generally for
~risiig and promotion of tourism conducted outside
_e~late to proinote tourist business in Utah (R-161 - 3).
=~ v-xvimne b The more transportation service is avail-
©ote betnor thee travelers to Utah can be served.” (R-
© . e swidiours are becoming more and more popular
o ttw-orvg people around the world (R-166), the
© <ot docal Utaly tours in the Gray Line tariff
~o-s 7 onier ditsvibution (R-166) and it benefits tour-
- tanrs proposed by a carrier are promoted by
oocareier through the means of advertising and other

R-1T1.

Mo FLCO Koziol, Director of the Utah State Park
ni Recreation Conunission, testified. He formerly was
1 ot the Wasateh National Forest with the
STl Ntares Governiaent CR-v3-4r. Sinee 1957 when
S0 onil Recreption Corimission was created there
Dostate 1 &I..\ units estahblisiied mn-
Cooooen Mestntain State Park near Heber. It
ez eonrae undor consTruction, a nuncher

Lers, et RA1VOOL
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When asked of planned promotions for the golf cour,
he said:

“A. ...Our Commission expressed the fu
ing that by inviting to the Wasatch Mounts,
Golf course organized groups, special gray,
church groups, industrial groups, those type
people who like to participate in their own g
tournaments to patronize our golf ecourse becans
these groups have found a limit of finding thes
type of accommodations on presently availah)
public courses . . . in other words, they are vor
limited . .. so we did . . . we are catering to thew
tvpe of organizations to come and utilize our gl
course daring weekdays, and this, we feel, vil
be an iniportant supporting patronage for o
installation over there.

Q. Where would these tournament organiu
tiens likely come from? Would they be Salt Lak
(itv or other places in the area within the scop
of the application here which is 25 (sic) miles
the Salt Lake City limits.

* % R

A. T would say that this is not speculati
to the extent that there is growing patronage i
golf course enthusiasts all along the Wasafd
Front, extending from perhaps as far as Ogde
to Provo, Springville and that general area. '
believe that we are quite confident that we woull
attract a good many of these type of groups fran

this general front arca.” (R-176 - 7)
He said Rockport boating arca is a State Park withr
the 26 mile radius of Salt Lake, has boating, can:
ing, cabins, water skiing, regattas, is a rather compl’
complex of recreational installations (R-173) and ther
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are auite a significant number of excursions by groups
U people to Roekport (R-184). Negotiations are in stage
io mclode Decr Creek Reservoir as a state park and
when the Jordanclle Reservoir is built on the Provo
River Tour miles north of Heber, it will be a state park.
(7o identified a brochure (R-527 pointing out numerous
state Parks. The State Parks system will “make a very
significant contribution to tourism in Utah and to hold-
meg tourisls longer in Utah.” Public charter, pleasure or
sightseeing tours have significance in development of
the prograut. He said as to those units of the State

Park System like the Rockport area, the Wasatech Moun-
tain State Park and Willard and those that are in close
nrexinnty to large centers of population, “there is Little
doulit that the need for additional transportation will be
great.” (R-183)

Rulon Doman, Scout Ixecutive IEmeritus of the
Great salt Lake Council of Boy Scouts of America, in-
volving the counties of Salt Lake, Summit, Tooele and
the south half” of Davis (IR-88) testified. There are 1,600
scont troopsiocated in the Council area with six different
cimps at Tracy Wigwam in Millereek Canyon in Salt
Lake County, at Mirror Lake in Duchesne County, on
tie cast fork of Bear River 35 miles southeast of Evan-
ston, on the eastern shore of Bear Lake in Rich County,
it fixplorer Lodge at Brighton, Utah and an Explorer
cuinp east of Alpine, Wyoming. Tracy Wigwam and
Brighiton arc open year-round; scouts circulate to the
“anips on weekends and on one to two weck trips; the
Foys come from evervwhere in the Couneil area; in ad-
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dition, the Counsel commonly conducts trips into the |,
Uintahs, into southern Utah, into Escalante country,
San Juan country and out of state; there has hJa:n
steady increasc in interest and in the number of i
involved in these tours. The Council enconrages the )
of public trarsportation and frequently arranges i
transportation where more than one troop is invj
(R-88-92). He was familiar with the application of &
Lake Transportation Company, and said that “it would
would be a dec'ded advantage to us” if a charter ser:
could pick up scouts at more than one location withini
area of the Great Salt Lake Council and transport fh
to camps or points of interest within the 26 mile rad
(R-96). They need that type of serviee, “it would!
very helpful” (R-97). They “quite often have need"!
charter service transporting from within the 26 w
radius to other points and places in the State of [t
(R-97), and they “are frequently asked to arram
service for sightseeing or pleasure tours visiting vau
points of interest within the 26 mile radius. When as
whether Lie supported the application of Salt Lake T
portation, Le said “my personal feeling is that it wu
be a desirable service {rom our point of view” (R
100). On cross-examination he said as to existing ci
service, “it would have been more convenient had
boys not had to come to Salt Lake to get on it” (R-10
When asked if it would be of henefit hiad trips beend
to originate at the actual mecting place of the Set
such as Granger or Holladay or some other point, hest
“Tt would be advantageous to us to be able to pick
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4 apy point within our area, or to originate at points
within the area” and “it certainly would be advantageous”
io have a carrier whicli could originate at any point
within the 26 miles radins of Salt Lake City (R-109 - 10).
it would definitely be of advantage to Lave an estab-
jizlied tour whieh could stop at various points within the
seout arca and take themn on tour throughout the State
of Utah without having a firm charter service (R-111).

“If we were able to have a regular service that
would cnable picking up of boys between here and
Cawmnp Steiner and Kast Ifork of the Bear River,
for instance, 1 am sure we could have a ready
acceptance.” (R-112).

Sceven other witnesses testified as to six other limited
arcas within the 26 mile radius of Salt Lake City.

Lowe Ashton, President of the Wasatch Chamber of
Commerce in Heber City serving Wasateh County testi-
tied (R-T0). A resolution of the Wasateh Chamber of
tommervee (R-524) was identified and received in evi-
denee (R-T4) saying:

“The Wasateh Chamber of Commerce, recog-
nizing the future of Wasateh County will increas-
ingly become dependent upon the tourist and sight-
seeing visitors and those industries related to such
people, therefore welcome and support the appli-
cation of Salt Lake Transportation Company re-
uesting the Public Service Commission of Utah
to allow them to service the Wasatech County
area . . .7

Polits of interest in the area are Wasatch Mountain
State Park with more than 40,000 acres of scenic land
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and golf courses available (R-74), the Homestead M
tain Spa, and considerable portions of the Wasatc , .
Uintah Forest areas. Access into the Park City,
and Brighton areas is being developed along with ¢
development of the Jordanelle Reservoir and the fig
ing at Deer Creck Reservoir (R-75). He said:

A

“We recognize that the future — that
economic futurce of our valley is dependent u
the mercase of the tourist and sightseer typeo
an individual. Our base has long been agriu.
tural and mining, and we cannot sustain our e
nomie conditions with these two lndus‘um al
longer . . .. Well, it was noted by our Chambh
this par{fmuur dwcussmn that the bus servie
particularly in relationship to our valley had ad:
ally curtailed in the last few years, and thatx
waited to sec any firm that was interested i
making an effort to develop a new type of bu
ness in our areas was more than welcome. W

noecd them.” (R-76).
When asked why hLe supported the application, !
testified:

CORRT

Well, it is a scrviee that we — that to ou
knowledge has not been available in our m‘
hefore, and it certainly lends itself to the deve!
opment of a tourist industry, which we are vitals
concerned vwith., We have got to have more b
Tacilities and he aware of them than we certaill
have now.” (R-79).

On cross-cxamiaation, wien asked whether there W
need for additional charter serviee, he said, “There !
tainly has not heen any effort in any other bus coni
to show {hat there was any serviee available” (R S
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Andrew R. Hurley, City Attorney of Park City, ap-
peared for the City Council of Park City. He presented
an exeerpt from the minutes of the City Couneil (R-526),
which was reecived (R-122), indicating that after discus-
sion of the application of Salt Lake Transportation, a
mofion was carried to support it. He supported the ap-
olication bhecause:

“Basically, it 1s in the best interests of Park
City whiell has become and will increasingly be-
come 1more so an all-year recreation area devoted
in the winter months to skiing and winter sports,
and in the suunmer to the general recreation area;
that Park City has had need of additional service

to meet the influx of tourists.” (R-124).
e deseribed the several million dollars invested in Park
Citv. in the form of motels and hotels, the
development of ski lifts, restaurants, and other ski fa-
vilities in Park City, the increase in population from
L0 to 1,800 people, the building of a golf course, pres-
intly commenced construction of rodeo operations en-
tailing borse rentals and quarter horse raising, cutter
racing and contemplated development of a fine arts
cenier (R-125 - 7). When asked whether the type of
service in the application, either by charter or tour,
between Park City and other points of interest would
be of benefit to the area, he said Park City is in the
cenler of a particular grouping of recreation and ski
areas and ‘‘we feel that any traffic through that com-
srwity will be to the benefit of Park City.” (R-131). He
said he felt there is need for the expanded scope of
“riice al this time (R-125). The basic new industry
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which Park City hopes to attract is tourists and Yoy
ation (R-128). As to a carrier serviee, either by charty,
tour, which would have various origin points withiy ;.
26 mile radius and then afford transportation Doy,
those points and Park City, the witness said it wou;
of benefit,

“. .. particularly to the winter sports operatiy,

which consists mainly of skiing. If skiing groy
could be transported from various points throu
out Sait Lake County to Park City, it wouldy
crease the flow, and hopefully, during the wul
ends when business is rather slack.” (R. 138.9)

He said an evening tour, including Park City, as o
of the stops or as part of an all-day tour wounld hes
benefit (R-135-39). On cross-examination the witness su.
he understood HSalt Lake Transportation can presen
furnish eharter service from Salt Lake City to Park (1.
but the cpplication if granted would add to that serm
and there would be service from all points throughw
Salt Lake County (R-147). He said if the applicatin
were granted Salt Lake Transportation would provi
origin points throughout the 26 mile radius, particulut
in other parts of Salt Lake County than Salt Lake (i
that to his knowledge such service is not available w
that it is desirable to Park City as additional tour:
and travel thereto (R-156-7). He said Park (ity ™
basically inadequate streets and any transportativn
skiers in public transportation which would lessen:
tratfic congestion would be of great assistance fo i
City (R-158).
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[tenry Cameron, President of the Granger-ITunter
Chamher ol Commercee, covering the area approximately
1oth West to 75th West in Salt Lake County, testified.
tfo said the proposed serviee permitting the origin of
sither tours or charters from the Granger area would
v ol benefit to that area (R-188-9). When asked if he
aspeared in support of the application, he said, “I would
ike to sec a carrier that we could count on to at least help
uswith onr skt program. . .. I think maybe just to charter
i« what we would look to.” (R-191).

Two witnesses appeared from the Kearns, Utah area.

Frank C. Burns, President of the Kearns Lion Club,
said the service elub has “great need” for charter service
in get to sk facilities. He testified:

“Then we have had different needs for charter
service for the civie organizations to go to visit
other elubs and places around the local area.
Rather than drive 5 or 10 or 15 cars, we would
prefer one charter bus, which we haven’t been
able to get.” (R-193).

Tie said

“About I think the winter before last, I con-
tacted (frevhound, Lewis Bros. Stages, and none
of them would give us service out there for charter
serviee,” (R-194).

\

Whien asked 3f the proposed serviee would be of benefit
lis organization, he said:
“Definitely, to the whole town of Kearns —

not only to the Kearns Lions, but the whole town
o Kearns, because we are about the fourth or



22

fifth largest city in Utah, and there is nof}

1 Ut [ g
out there. Everything is motor vehicle.”

When asked if he supported the application he said
“definitely, definitely.” (R-195). 1le said Continental by
not solicited or offered charter services (R-200),

Ted Covington, a director of the Kearns Chamj.
of Commerece, testified he was authorized by the Chawle
to support the application (R-290 - 1). With regard
the application, he said anyvthing that creates a facilitr
of this nature is an asset to the comnunity itself and
to his knowledge there are no charter operations which
begin and end at Kearns (R-293). When asked if it woulsi
benefit his comsnunity to have applicant’s proposed serv.
ice available to board at Kearns rather than having to
come nto salt Lake, he said (R-294) :

“Yery definitely, it would be, inasmuch as
gives the people of the community a choice, for
as our present understanding, it is limited to w
choice on who you chose to give a service to.”

Mr. Tra Beesley, a Director of the South Daw
Chamber of Commerce (R-297) presented the Chamber
resolution (R-543) supporting the application which v
received (IRR-302). He said the granting of the apple
tion would benefit Davis County, saying:

“We feel that this will enbance charter ser?”
into the Davis County area and will brmg m
people into it, the Valley Music Hall — we r(i;“
that any further exposure to the public of Dk
County will be heneficial to us.” (R-300).
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wihen asked why the expanded areas of service by Salt
i ake Transportation would be helpful to the community

e said:

“Presently, as far as 1 know, there is not
nmueh activity in soliciting tour serviece in this
particular — this particular county and neigh-
horhood and we feel that any company that is out
soliciting business will be of benefit to us.” (R-
301).

On crnss-examination, he said:

“Q. You want this service throughout all of
Davis County, do yon?

A. Yes, that is what we are asking for.”

(R-304).
teid D. Pace, Summit County Clerk (R-308), identi-
fied a resolution (R-544) of the Board of Commissioners
of Summit Conunty favoring the granting of the appli-
cation of Salt Lake Transportation which was received
{11-318). He said he supports the application because:

“We are kind of isolated out there so far as
obtaining charter services is concerned. [ per-
sonally have tried to obtain charter service on
two different occasions, and we had to meet Lewis
Bros.” bus at one particular time at Flinders’
Mountain Meadow Ranch, which is 20 to 25 miles
from Coalville. . . .

¥* ¥ H*

Q. But suppose the bus were to start at
Nalt Lake and were able in its tour arrangements
to also piek up passengers at Coalville, would
that be of interest?

A. T am sure it would. Tt has only been a
vear or two sinee we have any public transpor-
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tation facility.” (R-314).
On cross-examination he was asked:

“Q. Can you tell me, Mr. Pace, withip 1
scope oi the authority, has the service Lewis Dy,
given you been adequate?

A. Well, I would say adequate —
Q. I appreciate —

Q. I appreciate it would be perhaps ines:
venient for you to travel to another destinati;
to meet them.

A. Yes,maam.” (R-317).
He said neither Continental Trailways nor Greyvhound b
every solicited charter service (R-317).

Two ski resort operators testified.

I.ee Bronson, owner and manager of the Rustl
Lodge at Alta, testified. He deseribed the guest accor
modations at Alta as including his lodge, accommodatin
70 guests; Alta Lodge, 70 guests; Peruvian Inn, 120
130 guests; Goldminer’s Daughter, 40 guests; and Sno
pine Lodge, 30-40 guests. He deseribed the four chu
iifts and several rope tows for skiing (RR-319 - 20). A
all of the overnight guests at Alta are from out of stat
(R-320). When asked whether a charter service having
origin at various points and places within 26 nules ¥
Salt Lake City would be of benefit, he said:

“There is a very great need for it. .. Theret
a very definite need for a limousine or a o
bined limousine and bus scrviee between the ]
areas — there is a very definite nced for 1f. (h
321).
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Tie has requests for that type of service once or twice
¢ week from ene, two or 10 people from his lodge and
i a problem getting it arranged at present (R-322).
When asked 1f he supported the application, he said
wery definitely. I think there is a great need for it.”
(13-323). On cross-examination he said he has had re-
quests from people in Park City wanting to come to
AHa (R-32D). There would be demand for both tour and
ciarter serviee, hbut the demand for charter would be
oreater (R-323).

Gertrude Howard, owner and operator of Mt. Ma-
jestic Manor in Brighton (R-234), identified the skiing
facility at Brighton and her lodge housing 60 guests.
Solitude ski area two miles below Brighton houses 30
enests (R-235). There has been a steady growth in the
use oif ski facilities, especially from out of state people.
the sk tifts operate in the summer (R-236). When asked
it she lad requests for serviee from Brighton to other

points, she said:

“Yoeg, that seem to be a constant inquiry with
people that are coming in on an airplane, no trans-
portation, no car, you know in the Brighton area,
and wondering how they can go to Alta to ski
for the day and come back to Brighton to finish
their vacation — how can they get to Park City,
vou know, for the same reason, and back to
Brizhton at night — this is in the winter — and
in the summertime it is constant, probably as
nuch in demand as in the wintertime. People
would so mueh like to go over the Guardsman’s
Road to Park City, through the Heber Valley for
the day and eome back — or for two hours and



26

come back — mnot to stay in Park City or not,
stay at another place, but still continue to gy
in Brighton.

Q. Uh-Huh. And, are you aware of g
transportation service at the present time iy
1s available for these — for this type of servie:

A. 1 am totally unaware of anything af ti
present time that could start at Brighton and g
elsewhere.”

She said she “surely” supports the application (R-233).

When asked if she had personally had requests fur
the proposed service she said:

“Yes, ves very much so. .. Well the last grow
I kad stayving at there would have been 43 people
that wouid have been delighted to go over th
pa:s. Thliey didn’t expect all 43 to go in one par
ticular day, but that was the first of June.” (Th
hearing date was June 7).

The requests for this type of transportation have hea
increasing in frequency (R-243) and that “no one ha
ever made any attempt to offer any services up there’
(R-241 - 2).

Plaintiff Lewis Bros. offered (R-361) a resolutiu
(R-545) of the Park City Chamber of Commerce sayi
in part:

“The Chamber is very much for inter-ar?
charter trips and lends its whole hearted suppe’
to the promotion of these trips between are
but only if a franchise ean be granted which \‘\:1”
not jeopardize the seliednled bus service Park (it
now enjoys.”
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Plaintitf Lewls Bros. called Bill Kouris, Manager
of the New Park Hotel in Park City, as a witness (R-369).
He festified:

“Q. Mr. Kouris, you would like a service, a
transportation service provided by a public car-
rier which would include as a point Park City?

A. Right.

Q. And which would, I gather also, include
other points of interest such as the Homestead.
Right?

A. Right.

Q. Now, whether the Homestead would be
the only one, or whether there might develop, you
see — places they might want to go fish, or any
tyne of sightseeing activity, you would like to
see these packages put together that would pro-
vide that service?

A. Yes.
Q. And that would be of benefit to your
operation? '

A. Certainly.” (R. 377-8)

Plaintiff Lewis Bros. called David Robert Jackson,
part owner of Chateau Apre Lodge in Park City (R-379).
He {estified on eross-examination:

“Q. You are interested in the Park City in-
terest belt within a radius of 26 miles of Salt
Lake City?

A. We are actually considering the radius
further than that; we are trying to get them to
come froimn Ogden, too.
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Q. T take it you feel it is important g,
there be available a transportation serviee, puly;,
transportation service.

A. Yes . . . definitely.” (R-333).

Plaintiff Lewis Bros. called Joe Walsh, General 3ja.
ager of the Trcasure Mountain Inn at Park City, a<,
witness (R-387). He testified on cross-examination:

“Q. And so would a transportation servie
which in charter service . . . would permit point:
of origin at various points say within a 26 wik
radius of Salt Lake — would that be of any benefit |
to you?

A. This would be attractive only if it did
not disrupt the regularly scheduled bus servie
we have now.

(). Let’s assume for the moment 11 did not.
woitld it then be attractive to you?

A, Yes, it would.” (R-394).

Joseph M. Liewis, President of plaintiff Binglar
Stage Lines, and operating officer of plaintiff Lewk
Bros. testified (R-429). He identified Fixhibits 52 an
36 (R-574 and &) showing the charter trips plantitl
originated from the Granger-Hunter-Magna-Kearns are
in 1965 and 1966 to date of hearing. He admitted they
show ten charter trips from those arcas in 1969, of wiid
fonr originated from excmpt schools and in 1966 o
five charter trips ol which one was from an v
school organization (R-453}. When asked what the eif
of the granting of the application would he oo i®

opevation, he testitied:
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“Well, any loss of revenue which additional
competition might ereate wonld of course create
a problem for us. Our profit picture is not the
hest (1notion to strike next sentence sustained) —
and this 1s the feeling where the competition might
increase — and it is very possible that it would
have a very undesirable effect on our financial
picture.” (R-430).

* % %

“Q. Now, Mr. Lewis, your interest in this
application applies, does it not, to the areas in
which yvon are authorized to serve and are now
serving?

A. Yes.

Q. And as to areas which may be without
service, you have no interest; is this correct?

A, Yes, ma’am, this is true.” (R-442)
On eross-cxamination, Mr. Lewis testified as to the pre-

eise routes his regular line service follows through Salt
Lake City and County to Park City (R-44 - 50), all over

main highwavs.

Joe Schleckman, General Manager of plaintiff Lake-
shore (R-397) testified on direct examination (R-399):

“A. Ixhibit 18 is a certificate of convenience
and necessity No. 545 that gives the applicant
(Lakeshore) the authority to operate as a com-
ron motor carrier of local groups of persons on
charter round trips, originating on the routes now
served by the applicant (Lakeshore) in its regu-
lar common carrier operations within the State of
Utalw.

Q.- When I indicated to a witness yesterday
or the day before that you might originate outside
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of the territory common to your route, T wys.
error, was I not?

A. 1 believe so, yes.”
He testified on cross-examination (R-410 - 11):

“Q. Can you tell me what pereentage
the charter revenues on these exhibits would v,
— would come from operations which coull
conducted under that exemption?

A. Gee — I am sorry, I would have to ched
the records and prepare some kind of stateme;
on that. T am not qualified to answer that.”

* %k X
“Q. Let me ask you a question or two m
with reference to the school transportation.

Has that been inereasing in volume or — &
vou know, the proportion of your transportatin
to and {rom the school houses and so on.

A. I am sorry, I don’t believe I am qual
fied to answer that, see. I was returned to St
Lake in January of this year, and I have hadw
months’ experience,

Q. Yes.

A. — so my opinion wouldn’t be woril:
here.” (R-411 - 2).

John Yeaman, a partner of plaintiff Ogden Br
Lines and President of plaintiffs Metro and Wasal
testified (R-416). After their operating authorty v
identified, his counsel agreed that their sole interest’
the application relates to charter serviee to and fv
Hill Air Force Base (R-418). With regard to Waul

and Metro’s charter anthority, he testified at page 4
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sy point of view that we can originate only where
i corve.” He Aestified in 1965 they originated about 4
eharters Trom Hill Air Foree Base (R-425) and none in
the six months of 1966 preceding date of hearing (R-425).

Serge L. Campbell of Continental Trailways testified
(p0n). He identified (R-504) an exhibit (R-599) show-
e a statement of all of the intrastate charters obtained
i Continental in 1965 and testified on cross-examination
R 512y that the exhibit refleets 87 charters of which
only six involve origin points other than at Salt Lake
Citv. Of the six, one is from Murray High School and
vould be exempt. e testified (R-515 - 6) that Conti-
nental’s routes within the 26 mile radius of Salt Lake
Citv oare U. S0 91 South, U. S. 40 Kast and West and
153, 39-91 North and that Continental’s only area of con-
corn as to the application is charters arising on such
routes outside of Salt Lake City within the 26 mile radius
016).

ARGUMENT
POINT I. THE EVIDENCE SUPPORTS THE COMMIS-
SION'S FINDINGS THAT THERE IS NEED FOR DEFEND-
ANT'S PROPOSED SERVICE, THAT EXISTING SERVICE
'3 INADEQUATE AND THAT THE PUBLIC CONVENIENCE
AND NECESSITY REQUIRES GRANTING THE DEFEND-
ANT'S APPLICATION.

Plaintiff’s complaints here are the same as in Lewis
Wycolf Company, 18 Utah 2d 255, 420 P.2d 264 (1966)

where this Court said:

“The criticisms which the protesting carriers
make of this order are not unfamiliar in cases of
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B .
Slas

ing of pmblic convenienc and neces ity jo;
proposed service hecanse exizting services o9,
by them cre adequate: that the granting of the .-
authorit wiil hazard their continuance: and to
the order iz too vagne and indeiinite 1o con <
a proper grant of anthorite.”

This Court has said mony tiinez that an apy.o-

this kind: that the evidener does not justis

must prove necessity for anyv proposed service, thy

Public Service Commniszion has the rezponsibility of

guarding the aiility of existing carviers to main:
nancially =ound operations to insure efficient azui
nonucal serviee to the public on the long term basis, e
the Commision iz in better position than this Conre -
survey the details of such poliey considerations, that
Comniszion has specialized knovledge and experiene -
this field, and has the advantage of a trial court inra-

mity to the parves and witnesses, that the facts toon
by the Commission need not be conelusively establi
nor shown hy a preponderance ot the evidence bat no
only be based on some competent evidence, that the Cow
niiggion's findings and orders are presumed correet o
valid and will not be reversed unless there is non

able basiz to support them, and that the burden s we
plaintiffs in thiz Court fo show that the {indings ave
in evvor. Leiis oo Waocorr Coimpany, supra: Gars
Freigltlin s, e, v, EDod . 19 Ttah 2d 234, 420 D2y
(1867) s Ledenith Trawsror Coo v Pull’e S o o

nissioe, 2 Ul 28 25,263 .20 990 (1954).

1?‘ .1 a1 e 4R Ty 1 D T I R A s
LACH DIAMTILL sleXe RO CHAGTTCeD QUTHOTITY s) ot

Limited to fransnerine ¢
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e routes served them in their regular route bus opera-
dops texcept Metro and Wasateh which originate from
(il Air Foree Base) and from there they can generally
-1 to pomnts and places throughout Utah. Continent-
2, Lakeshore's, Bingham's, and Lewis Bros.” charter
authority iz restricted against transportation serviee for
ourizts and against any regular schedule or regular
raute. Continental’s eharter authority is further restricted
aouinst trips wholly within the corporate limits of cities
sorved by inter-urban transportation companies. Defend-
ant Salt Lake Transportation had authority to transport
charter groups originating within Salt Lake City and
Jimee throughout Utah. It applied to increase the point
forigin to a 26 mile radius of Salt Lake City, and thence
Movghour Utah. Plaintiffs’ regular route authority,
laited primarily to major highways, merely crosshatchs
small arcas of the 26 mile radius metropolitan area, leav-
T vast sections of the 26 mile radius, outside of Salt
Lake City, without state-wide charter service. This ter-
vitory withiont service defendant proposed to serve.

Further, before the application was granted, it was
mpossible for a single charter group whose members
wire located throughout the 26 mile area, which would
wmally he the ease, to have its members picked up at more
tan one spot, and then travel together as a group to their
{estination point. Instead, unless all of them happened
to Lo Joeated on one of plaintiffs’ existing routes or in
“adt Lake City, they all had to transport themselves to a

“nzle origin point. None of plaintiffs’ briefs recognize
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that defendant Salt Lake Transportation proposed .
new service, in areas not served by plaintiffs or anvqy,

The Comunission found, in paragraphs 3 and { f;
Order (R-G20), that Salt Lake Transportation has iy,
than adequate equipment and terminals to conduet |
proposed operations and is financially able, experios
and qualified to do so, that cxtensive planning and pray.
tion is involved in charter operations, and that defendy
through Gray Line Sightsecing Companies, Ine. adv,.
tises its tours throughout the country. In paragryi
5 and 15 of the Order, the Commission made the critiy
findings. Paragrah 5 reflects that a substantial .
of witnesses supported the application, including repn
sentatives of state agencies and witnesses from ot
governmental boards, service clubs, resort operators wl
others, that from such testimony it is apparent the
has been substantial population and economic growth:
the origin territory and addition of new points of infer
therein and throughout Utah, that there is need for:
charter service originating at points other than S«
Lake City in the variouns towns and conumnunities whi
have been established or extended at the various pour
in the origin territory, and for serviecs between s
points and for service from the origin territory to ofi
points in Utah (R-620-1). In paragraph 15, the Conuie
found thet because of limitations on the authority of ff
existing carriers, they camot meet the requirements
service outlined hy supporting witnesses and propo
by the applicant for which the Conmission found a puhl
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.4 tarther, the Commission found that a restrietion
. the grant of authority against points served by existing
cariers would prevent applicant from performing the re-
guired serviee and would result in anthority which would
ot adequately meet the publie requirement, that the grant
of aunthority would not nnduly affect existing carriers
adversely, would not burden the highways and would
«erve the publie interest and be responsive to public need
(R-64).

Does the record contain support of any substance
far those findings and determinations? Lakeshore Motor
Coach Lines oo Denuett, 8 Ut 2d 293, 333 P.2d 1061. Is
there any reasonable basis in the evidenee to support
thein! Garrett Freightlines, Inc. v. Hunt, 19 Ut. 2d 234,
1P.2d U81. If so, the order should be affirmed.

Mr. Bovuton, applicant’s President, testified of de-
tmdant’s extensive advertising (R-210, 214), its equip-
went to handle charter operations (R-212) and gave
evidenee of its healthy financial condition (R-209). He
deseribed the great growth in the 26 mile area (R-215),
the growth in tourism (R-231), the efforts by all govern-
tental agencies to develop further tourist business (R-
216-9), and said that in his expert and experienced opin-
on there is a requirement for service which is not being
Pld and which his company is eminently qualified to
hanedle (R-222). Ie specifically said the company pro-
poses charter trips for small population centers (R-224)
s that Ogden, Weber County and Provo were elimi-
wared Trom the area of application because the company
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was attempting to give service only to the section of .
country which does not currently have serviee (R-;,
He said the 26 mile arca has hecome a single ety
politan area rather than separate cities and towns iy ).
minds of the people (R-255), thus clearly showing a je
for a carrier to have charter anthority originating fi,
metropolitan Salt Lake rather than from the Salt Lgk
City limits, so as to interconneet it all. He deseribed t
need for point to point serviee within the 26 mile area (I
226) and showed the difficulty of having charter oper
tions originate only at Salt Lake City instead of heiyg
able to pick up members of the group wherever they migl
be within the area of origin. (R-227) He said the
posed operations could not be conducted if individwl
points in the 26 mile area were eliminated because the
public would be unable to understand numerous exee)r
tions Lhaving to be made to an offering of service throngl
out the origin area. (R-232) With numerous small grou
existing throughout the area, none of which alone coull
economically charter a bus, the need to be able to pickup
several groups throughout the area for consolidation inte
one larger group is obvious, to the end that all may have
available the neceded eharter serviee not heretofore avai
able. Such service could not be offered if exeeptioun wor
made for each of plaintiffs’ cross-hatching authorities.
Mr. Jennings of the State Tourist and DPubliclf
Council testified of the growth in use and developu
of tourist attractions in the area and the growth in !
advertising to obtain more tourists (R-40), showing th
new destination points and new passengers have and @
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heing developed. He testified of the demand and need for
charter serviee within the area (R-40, 43-4) and of the
iavailability and undiscoverability of existing service
(R-56-T, 63-4, 67). His testimony and that of the witnesses
shronghout clearly shows that even if existing service is
authorized in lmited cross-hatching of the area, if it is not
promoted and no one knows of its existence. What is un-

known cannot be uscd and is, therefore, surely inadequate.

Mr. Moler of the Utah Tourist Council testified of
the great growth in tourism, said the more transportation
available, the better travelers could be served, and clear-
Iy showed how the national advertising of defendant’s
tonrs benefited loeal tourism (R-161, 163, 171).

Myr. Koziol of the Utah Park and Recreation Commis-
sion identified groups throughout the 26 mile radial area
that would be traveling to Wasatch Mountain Golf Course
at Heber, to Rockport, and other state parks and said,
with regard to the application, “there is little doubt that
the need for additional transportation would be great”
(R-175-8, 184).

Mr. Doman of the Boy Scouts testified of the need for
defendant’s  type of charter anthority originating
throughout the 26 mile area and of individual charters

stopping at more than one location throughout the area.
(I 95-111)

Thus, personncl from two state tourist agencies,
from the State Park and Reereations Commission and
[rom the Boy Secouts have all positively deseribed an
fisting and growing need throughout the entire 26 mile
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radius as a whole for charter service which none o
plaintiffs are anthorized to render. To the extent iy
cross-hatching scrviee might he anthorized, if it i, ,

known to witnesses of this type and the others wh po
fied, who because of their positions are so situate] .

best know what serviee the publie needs, then it ey,
confidently concluded that existing serviee is inadoqu

It s interesting that notwithstanding sueh evidige.
need for service throughout the 26 mile radius as a viv.
plaintiffs now cach take their own limited arcas of s
and contend there was no reason shown why defendur
should be authorized to serve. Plaimtiffs spoke tromti
other sides of their mouths at hearing, for when i
Boynton was asked if 1t would be feasible to conduet »
crations if, for example, Park City were elimimated o
point of charter operation, all three of plaintits’ con
sel objectid to the materiality saving:

“When yvon have an application involviug .
total arca, are we going to go over cach mdivule
point and community in the entire 26 mile vadn
and then each point and community in the cati
State of Utah and ask about those?”

Continental’s counsel added the ohjection:

“And for the added reason that that e
under the purview of the Comnission's dees
as to the effect of this thing on this carrier &
other carricrs.”” (1X-232).

Notwithstanding that inconaruity, ofhier wite»
tostified of the need Tor defendants projosed e
service and inadequacy or non-existence of plan it

services in limited avea
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Thus, Mr. Ashton testified of the conversation of
Heher Valley from agricultural and mining to tourist
jmeiness (R-50), and said that applicant’s proposed serv-
iee has not been available in the area before, that it lends
it~elf to the development of the tourist industry, that “we
need them.” “we have got to have more bus facilities,” that
(mere has been no effort by other companies to show that
grvice 1s available, and that Wasateh County Chamber
of Commerce supported the application (R-70-9). That
clearly shows the inadequacy or undiscoverability of any
existing charter serviee in Wasatch County, and shows a
need for defendant’s service in order to “sustain economie
eonditions” in the County.

Mr. Hurley similarly testified on behalf of Park City.:
He positively said that charter service originating
throughont the 26 mile radius of Salt Lake City is not
available, is needed and is desirable for Park City (R-156-
7). The City Council of Park City similarly resolved
(R-256). Mr. Hurley said not only would the granting
of the applieation not burden the publie streets, it would
relieve conjestion in Park City (R-158).

Mr. Henry Cameron of the Granger-Hunter Chamber
of Comneree in Salt Lake County said the proposed serv-
ice would be of benefit to the area and supported the ap-
plication hecanse a earrier that eould be counted on is
needed (R-191).

Mr. Burns of the Kearns Lions Club Utah said
“there s great need” for charter service “which we
baven'{ heen able to got.” According to Mr. Burns, the
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fourth or {ifth largest eity in Utah is without ¢y
serviee and that it would definitely henelit the 10wy, (I
193-5). He positively testified that Lewis Bros. and G,
hound would not give them charter serviee (R-194). |

Mr. Covington of the IKearns Chamber of Comnie.
supported the application because it 1s an asset 1o 4,
commniunity and heeause KNearns is without charter sepy,.

(R-293).

Mr. Beesley of the South Davis Chamber of (g
merce presented the Chamber's resolution supportiy
the applieation, and said it would benefit Davis Comrn
there was not meh activity in soliciting serviee and th:
it is wanted thronghout Davis Conunty (R-502-4).

Mr. Pace, Summit County Clerk, showed the Boar!
of Commissioners of Stmmit County tavored the applie
tion, said that existing service is inadequate becanse twie

Y o
his group Lad had to go 25 miles to obtain charter servie

[} o
and that it would he of great henetit to the County to haw
defendant’s scervice (R-312-7).

Mr. Bronson of Alta and Mrs. Howavd of Brighto
Utal, eacli desceribed the growing skiing facilities.
growing out-oi-state tourist husiness, and the great ned
for charter scrviee originating throughout the 246 us
rading to hring charter partics to the ski vesort andi
take guests from the sk resorts throughort the st
Sacht said that there is no sueh existing service (R0

236-8).

. . PRI
Bven the three public witnesses called by plan®
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jaowis Bros. testified they would like Salt Lake Transpor-
ation’s proposed serviee and that it would benefit Park
Citv (R-57S, 383, 394).

That plaintiffs are not interested in serving this
cvidenced publie need is best shown by Mr. Lewis’ testi-
wony that liis interest in the application lies only in areas
in which his companies are now authorized to serve and
are now serving, and that as to arcas which may be with-
ont sevvice, he has wo interest (R-42). Mr. Boynton, on
the other hand, testified that Ogden, Weber County and
Provo were celiminated from Salt Lake Transportation’s
applivation hecause the company was attempting to serve
those seetions without serviee (R-255).

All three plaintiffs’ briefs complain the evidence does
not support the Commission’s finding of need. They over-
ook that Mr. Boynton’s testimony alone shows unrebutted
evidence of need for charter serviee throughout the 26
mile area. What better evidence could there be than that
from a passenger hus operator, long experienced in the
field, who has thoroughly studied the situation, econcluded
that need exists and is therefore willing to commit com-
pany resources to fulfilling it. In Lakeshore Motor Coach
Lives, Tue. v, Welling, 9 Utah 2d 114, 339 P.2d 1011, this
Court ield that the testimony of the applicant, Mr. Well-
g, was competent evidence of existing conditions and
need for serviee, and that the Commisson’s granting of
authority, hased solely on his testimony alone, provided
a hasis for the finding of publiec need, even though the
Yorumission might have chosen not to believe him.
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Plaintiffs’ briefs argue the witnesses said they
unaware plaintiffs could performn the desived g
or that they would not objeet if plaintiffs perfory,
(Continental brief, pp. 32 Lews brief, pp. 5-14). i
tiffs take testimony out of context to support that g
ment. The witnesses testified either (1) they had .
refused charter service by plaintiffs, (2) if eharter s,
existed, they did not know of 1t, or (3) it was inadequ:
for some reason. The fact is, plaintiffs are not authoyg.
as the Commission found, “to meet the requirements
serviee outlined by supporting witnesses . .. Lor wlhi
the Commission finds a public need.” (R-624). 1t i,
distinetly loaded question to ask the publie witnesses, «
plaintifix did throughout, to assume plaintiffs could
vide the required serviee and then ask if that asaun
service would be adequate. Obviously the witnesses wai
ed servicee; that was why they were there in the first pla
Obviously the witnesses were not aware plaintiffs cow,
serve; plaintifts are not authorized to serve and were
serving within the scope of defendant's applicatio
Therefore, the quoted testimony in plaintiffs’ briefs ful:
far short of destroving the evidenced need for servie
The best that can bhe said is that plaintiffs’ croxs-exai:
nation affeeted the weight of the evidence, which th
Commission weighed and found in defendant’s faven
there is, however, support of substance in the reet
for the Commission’s order. Plaintiff’s generalization
in their briefs put them in the position of defendant "
Lake Shore Motor Coaclh Lines, Twe. v. Dewielt, sape
where this Court said:
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*As against the proposition of the plaintiffs,
supported by references to evidence from shippers
as to the adequacy of their serviee, the defendant
rejoins with a generality that there is evidence in
the record supporting their application, relying in
the main on references to witnesses generally. We
have heretofore pointed out the impropriety of
waking blanket assertions aud leaving the respon-
sibility to the eourt to ferret out evidence from the
record to support it.”

Lale Shore Motor Coach Lines, Inc. v. Bennett,
apra, and Salt Lake Transfer v. Public Service Commis-
sioe, 11Ut 2d 121, 355 P.2d 706 (1960}, cited by plaintiffs,
are Tactuadly net i point. Iirst, in each of those cases,
defendants proposed service duplicated the existing serv-
e with no justification shown for any duplication. Here
defendant proposes {o serve an entirely new area previ-
soshv withont serviee and whatever duplication here re-
salt« was weighed by the Conunission; it specifically
found that the grant of authority would not unduly effect
existing earriers and would hest serve the public interest
and rends (R-624).

Sceond, those eases involved eommodity carriers and
ot passengers; the difference in the availability of evi-
denee ix recognized in considering that in the case of com-
modities relatively few shippers transport many goods to
oy points and places thronghout the given area and
henee hecome far more knowing about what carrier serv-
res e available or not and how adequate or inadequate
e iy beo In the ease ol carriage of passengers, as
brre, the vsers ol the zervice are individual passengers
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who make relatively few trips to individual places;
bers of the public using passenger carriers are fag |
identifiable than in the case of freight shippers.

Therefore, in the case of a passenger earrier gl
ing the public convenicnce and necessity, better evide,
could not be presented in support of the application
show the neced for the proposced serviee than three sty
officials all interested in developing tourist busine,
four members of chambers of commieree {rom parts of the
area involved, two eity and county officials and two s
ice club or orvganization officials, most of them wew
arined with resolutions from the entities they represente
supporting the application. As in dshworth Tranfser (o
v. Public Service Commission, supra, where a newspujer
business editor and an oil geologist, though not shipper,
testified of the growth of the petroleum industry and
needs for service therein, this Court said: “These nien ar
probably hetter qualified to offer a picture of the entir
industry than would be a sinall oil operator using truckmg
services.” Defendant did not stop there. T'wo resort oper
ators also testified precisely of the need for serviee andot
the unavailability of present service. Indeed, the thre
resort operators ecalled by plaintiffs said the proposd
service was desirable and beneficial.

What better evidence of need and publie convenien
and necessity could be presented. Clearly, thiere is some
substantial evidence in the record here to support fhe
Commission’s findings that there is a need for chariu
service as applied for and that existing carriers cam
mect the needs outlined by the witnesses.



POINT II. THE COMMISSION'S FINDINGS AND OR-
pER WERE NOT ARBITRARY AND CAPRICIOUS AND DID
(ONSUER THE EFFECT OF GRANTING THE APPLICATION
0N KXISTING CARRIERS.

All three plaintiffs complain that revenues will he
Ly:t heeause of the granting of the application. However,
the evidence shows that the effect of the granting of the
application will he minimal on plaintiffs. It must be
recognized (1) that defendant already had charter au-
thority originating from Salt Lake City and (2) that
movements  {rom schools when “transporting students
or their mstruetors to or front sehool or to or from school
activities” are excinpt from the Motor Vehiele Transpor-
fation Act (54-6-12¢a), U.C.A. 1953) and a certificate
ol conventence and neeessity is not required for such
trausportation. Just how does the record show plaintiffs
voild he affeeted?

Lake Shore’s operating witness made a mere general
statement that cliarter revenue regulates the fare and
amount of serviee provided to regular route passengers
(401) and then when cross-examined with regard to
fmancial exhibits (R-536-7) showing comparative reve-
nues and protit and loss for charter versus other opera-
tiong, and when asked what revenues on the exhibits eame
[romt exempt operations, he said “I am not qualified to
wawver that, ... T have had six months experience —
o opinion wouldn’t be worthy here.” (R-411-2). This
x hardly a showing that Lake Shore will be unduly
alfecicd by the granting of the application.
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The record shows Metro and Wasatch originate),
charter trips from the arca of their interest ip
months of 1966 preceding date of hearing and onjy,
in 1965 (R-425). It by no means follows that the gr;m‘;;
of the application would cause them to lose this i
amount of traffic; defendant’s traffic may come 1y,

e

not be said there is any evidence that the slight gy,
lapping of serviee of the granting of the applicationy
unduly affect them.

Continental Trailway’s exhibit (R-599) showel:
obtained 87 charter trips in 1965, but only six originat:
out of Salt Lake City in the 26 mile radial arca, and o
of those from Murray High School was exempt (R-1
Therefore, Continental would be affected by the granti,
of the application to the extent of five charter tripsw
of 87, and there 1s no showing that those {ive we
necessarily be lost. The effeet here 1s minnnal.

The Exhibits of Lewis Bros. and Bingham (R-n
578) show they originated 10 charter trips fTom the Gra
ger-Ilunter-Magna-Kearns area in 1965, but only sixw
not from schools. In the six months preceding hearing
1966, they showed only four trips which did not origin"
from sehools. On thie other hand, their xhibit 33 (R
575a) shows 63 charter tours originating from Salt L
City in 1965 where defendant Salt Lake Transportaie
already had anthority to serve. Henee, these plamt®
interest in the application amounts to only 1V ¢l
trips in the 18 months preceding hearing and ther
no showing that these would he lost if the applhiers
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were approved. These plaintiffs certainly compete hand-
somely with defendant in Salt Lake City. Again, the
offect 1s minimal. Lewis Bros.’s and Bingham'’s witnesses
testified defendant’s proposed service would be attrac-
tive il it did not disrupt the regularly scheduled bus
service Park City now has (R-394), and the Park City
(hamber of Comnmerce passed a similar resolution (R-
343) ¢ vet, these plaintiffs’ operating officer could only
testify the granting of the application would “create a
problem for us — 1t is very possible it would have a very
undesirable effect on our financial picture.” (R-436).

It 1s small wonder then the Commission found that
the grant of authority as applied for “would not unduly
affect existing carriers adversely.” (R-624) Certainly
there is some substantial basis in the record for that
finding.

This case i1s virtually identical to Utah Light and
Traction Co. v. Public Service Commission, 101 Ut. 99,
18 P.2d 683 (1941). There, defendant was granted pas-
senger anthority between Salt Liake City and nine sinaller
eomnunities in the south end of Salt Lake County. Plain-
fitf Traction Company operated common carrier passen-
zer service hetween Salt Lake City and Murray, Midvale
and Sandy. Communities not being served which de-
fendant applied to serve were Crescent, West Jordan,
South Jordan, Riverton and Taylorsville. The Commis-
sion found that even thongh some of the territories were
xrved by plaintiff, the publie convenience and necessity
tustified issnance of the aunthority so that the new terri-
ity might have service. This Court held, in affirming:
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“The law does not require that the reyy,
of an operating company must he guarant. 1
its existing figure before another company
enter. . ..

“If the need for new or additional ser.
exists, 1t is the duty ol the Commission {o e

certificates of convenience and necessity to g,

fied apphicants, but when a territory is satisiy,
torily sm\l('(\d, and its transportation faciliti.
are ample, a duplication of such service whid
nnfairly interferes with the existing carriers gy
undermine and weaken the transportation st y.
generally and thus deprive the publie of an i
cient permanent service. True, existing carrien
benefit from the restricted competition, but thi
is merely incidental in the solution of the pl
lem of sceuring adequate and permanent servie
The publie interest is paramount. . . . Of cows
the publie interest may well be subserved by pr
venting waste. . . . But the waste must he sl
as would injure the public or interfere with i
interests, growth and development. It miust wi
Le the prevention of waste carried to the cxtron
where it prevents or interferes with progress o
equipment or methods or ways of scrving th
public. And the determination as to whetlerwat
would result, or whether the waste which di

result would be so against the public e (’U(W el
interest that it <hould be prevented, are question
for the Commission to determine. ...

“In cases such as this, where there s @
extensive new territory to he served, whiel wonld
continue withont hus serviee unless the appl
tion he granted, and the serviee to such con mw'
ties \\ould he impractical and of only hal
publie value, if 1<*n<1(1(>d unless 1t had a d‘Y“'
conneetion with the larger centers, such seTVir
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should not be denied because in a limited territory
it came into competition with an existing carrier.
These services must be so rendered as to promote
the public welfare, and the first determination of
that matter rests with the Commission.” (Em-
phasis added)
That is the case here. The bulk of the territory within the
96 mile radial arca is without service. Though some dup-
fication might result, the growth and development of the
metropolitan area and the public interest requires that
more than a mere eross-hatehed portion be served. The
proposed service would be impractical and of only half
of its public value if rendered without direct connection
to Salt Lake City and without direct connection to all
points and places within the 26 mile radius. The needed
service should not be denied those areas without service
siuply because 1t cones into some overlapping with plain-
tiffs, whose limited scrvices are generally unknown to the
witnesses in the tourist business.

Likewise, in Lake Shore Motor Coach Lines, Inc. v.
Welltng, supra, defendant was granted authority to oper-
ate taxi servee between Ogden and the Salt Lake City
aiport by adding nine additional points of pickup and
delivery between those points. Plaintiff operated the
same hus serviee between Salt Lake and Ogden which it
operates here. Defendant’s application afforded a single
continnous trip from the airport to Ogden without the
necessity of transferring from one carrier to another.
i affirming the order granting defendant authority to
serve jufermediate points along plaintiffs’ routes, this
Court said:
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“The fact that the continued well-be; Shians

isting carriers must be taken into aceony . o

not mean that once a carrier such as plaipiy

granted a iranchise it acquires an inviolapl,

exelusive right to render a publie serviee e,

beecause it meets its own standard of adeqg,

In Lakeshore Motor Coach Lines, Inc. v, By

supra, this Court recognized that an applicant must 5.

the public convenience and necessity would be served:
the granting of its application, and said:

“This does not mean that there cama |
parallel transportation serviee. Many exist g
will continue to do so because some times carria,
parallel in one area, diverge into others; and i
ing carriers, although rendering good serviee, we
not he sufticient for the existing business ovr
potential.”

Plamtifl’ Lake Shove’s Point (brief, p. 22) thats
creased population, tourism and sports activity 14
competeut evidence of public convenience and necesy
18 without merit and contrary to existing case law. Lv
worth Transfer Co. v. Public Sevvice Commission, siji
specifically holds: “Ividence of growth of an indwh
within the state is competent in a hearing to detenme
public convenience and neeessity.” As in that ease, whi
there is growth in an industry, as the record clearly s
here as to the tourist business, the Connnission may fir
there is need for additional carrier serviee fo servet”
growth, without unduly affecting existing carviers s
the present traffic. This Court there said:

“. .. the statute docs not require that the Lo
nission find that the present facilitios are envie
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inadequate. It merely requres that the Commis-
sion ‘shall take into consideration . . . the existing
transportation facilities.””

(‘learly the Commission did not arbitrarily and capri-
sonsly Lail to eonsider the effeet on existing carriers by
(e eranting of the application. There is substantial evi-
dence 1 the record that they will not be unduly affected
adversely thereby and that the granting of the application
will serve the publie convenience and neeessity.

POINT III. PLAINTIFF CONTINENTAL IS BARRED
FROM COMPLAINING THAT THE COMMISSION FAILED TO
MAKE ESSENTIAL FINDINGS; THE COMMISSION DID NOT
FAIL TO MAKE ESSENTIAL FINDINGS.

The Public Utilities Act, 54-7-15, U.C.A., 1953, re-
quires
“No corporation or person shall in any court
urge or rely on any ground not so set forth in
said application (for rehearing).”

Continental petitioned for rehearing (R-635), but no-
where therein did it ecomplain of the lack of essential
Mmdings. Had it brought this claim to the Conmumission’s
altention, the Commission would have had opportunity
o correct the findings, if necessary. For that reason
Alone, these plaintiffs cannot now urge or rely upon that
sround in this Court.

Further, the Commisson did not fail to make essential
fudings. In Utah Light and Traction Co. v. Public Serv-
o Comnisson, supra, this same ground was urged, and
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this Court in affirming the sufficiency of the iy,
held:

Iz

“Of course the Conuission need not dose,,
to such detatls as to find the number of Dol
riding each hus or train daily. . .. These (i
are not set forth in the detail and particularly W
by the courts of law whose judgments deterp,
ultimate rights of life and property title, nor |
they he so definite and orderly.”

Plaintiff complains that the Commission’s Order fink
defendant has more than adequate equipment and is fima
cially able to conduet its operation in Finding 3. Defond
ant’s cquipment list (R-530-6) and financial stateme
(R-541) are in evidenee; the Communission need not eou
and recite the exaet number ot vehieles or exact financs
condition in dollars in its Order any more than it neede
to deseend to such details as the number of people ridi
each bus or train daily in the Utal Light and Tracti
case. Plaintiffs complain of Finding No 5 that ther:
need for the service, hut plaintiffs failed to note the Find
ing says that substantial numnber of witnesses appea
and from such testimony the Commission found the nec
That evidence is restated in Point 1 hereof. 1In the [t
Light and Traction case, the Commission “found that i
territory abhove set forth as without hus serviee iz in el
of bus service.” There the Connnission did not even sl

the source of the {finding of need; yet this Conrt atiirm
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iroathy, plaintilTs complain of Finding No. 15, saying it
o ultimate findimg. Of course it is an ultimate finding;
it 11 the next-to-last one and the last one is only ministeri-
al. Fnding 15 1s based on all of the preceding findings in
paragrapis 1 through 14. To conclude the findings of
hacie facts with the finding of the ultimate fact before
stating the decision is the eorreet procedure, even from
the authorities plamtiff cited, i.e., Saginaw Broadcasting
v O, 96 122d 554, The Cominission’s Order here
nakes all of the finding held up adequate in the Utah

Light aid Traction Co. case

CONCLUSION

1t 1« =ubinitted that the record shows substantial evi-
denee of the publie need for the service defendant Salt
Lake Transportation requested it be permitted to render.
Theve s wubstantial evidence that plaintiffs cannot or
do not render serviee for whieh there is public need in
tie hulk of the area involved in the application. There is
<ibstantial evidenee that existing service is inadequate.
There is substantial evidence of growth, both in the
fradtic and points of origin and destination in the area
6f the application. There is substantial evidence that the
eusting carriers will not be unduly affected adversely
G the extent the granting of the application slightly dupli-

vates exisfing service. There is a sound and reasonable
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basis in the evidence justifying the need for that dupl
tion. There is no showing by plaintiffs that they
be unduly affected thereby.

In the interest of the promotion of tourism and .

economic benefit vesulting thevefrom in the greater Sw;

Lake metropolitan area and thronghout the state g
in the interest of the long range public convenience am;
necessity, it 1¢ submitted the Order of the Publie {\‘orv‘;n.;
Comumission should be affirmed. E
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