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IN THE SUPREME COURT

OF THE

STATE OF UTAH

LD REAVELEY d/b/a
REAVELEY TRUCKING COMPANY,
Plantiff,

VS,

PUBLIC SERVICE COMMISSION
OF UTAH and HAL S. BENNETT,
DONALD HACKING, and DONALD
T. ADAMS, Commissioners of the
Public Serviee Commission of Utah;
LINK TRUCKING, INC., and UIN-
TAII FREIGHTWAYNS,
Defendants.

BRIEF OF PLAINTIFF

Case No.
10909

STATEMENT OF THE KIND OF CASE

This is an appeal from an Order of the Public
Serviee Commnission of Utah entered in Investigation
ad Suspension Docket No. 136. This order held that
the certificates of convenience and necessity held by

defendants Uintah Freightways and Link Trucking, Inc.

Wwhide authority to transport cement in bulk. (R. 507-

ST
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DISPOSITION OF (CASE

This is a direct appeal by writ of roviey tot
Supreme Court, from an order of the Public S L
Commission of Utah and is made subsequent e
denial of a Petition for Rehearing and Reconsidergtyy,
filed with the Commission. |

f

Iies

RELIEEF SOUGHT ON ADPPRAL

This appeal seeks to set aside the order of 1),
Public Service Commission insofar as it holds thy 1
Uintah Freightways and Link Trucking, Inc. 14y frans. |
port cement in bulk.

STATEMENT OF FACTS

This appeal is filed by Clyde Reaveley, an individu
doing business as Reaveley Trucking Company (heren
Reaveley). Reavelev is a common carrier by motor
hicle engaging in the transportation of cement in hilk
between Devils Slide and Salt Lake City, Utah onth |
one hand, and all points and places within the St
of Utah on the other. This right is in accord with Cerfif
cate of Convenience and Necessity No, 872 issued I
the Public Service Commission of Utah (herein o
mission). ([Exhibit No. 2) \

On August 3, 1965 Reaveley initiated this proce!
ing before the Public Service Commission of ttah I
filing a Complaint with (he Commission. (I. 491.-49”
Prior to the filing of the Complaint defendants Uintal }
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Frighiways (herein Uintah) and Link Trucking, Inc.
Jerein Link) had filed a tariff providing a commodity
wte for the transportation of eement in bulk hetween
point= in Utalw. (R. 494a)

In the Complaint filed August 3, 1965 Reaveley con-
festedd the authority of Uintah and Link to transport
went 1 bulk upon the ground that their certificates
Ao ot include authority to transport cement in bulk,
giifm the alternative the certificates do inelude such
anthority that said carriers had abandoned the right
to transport such commodities and their certificates
dould be o restrieted. (R. 492-193) Reaveley does not
contest their authority to transport cement in bags.
on August 10, 1965 the Commission entered into an
mvestigation with respect to the authority of Link and
Uintah regarding the transportation of cement, gilson-
e am] =alt 1n bulk. (R. 495) The notice of hearing
issned by the C'omnission ordered Link and Uintah to
appear and show ecause why the Commission should
ot make determination as to the extent of their au-
therity to haul bulk shipments of cement, gilsonite and
it (R, 496)

A hearing was held before the Commission at which
iestimony wax adduced by Reaveley, Link, Uintah, and
“ther interested parties. (Tr. 1-378)

On February 17, 1967 in the contested Report the
Commission ¢oncluded that the terms “property” and
“teneral commodities” as used in the certificates of
“nvenicnee and necessity of Uintah and Link confer
Mthority to transport all commodities in any type of
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vehicle except where specifically restricted. (R. 515

On March 9, 1967 Reaveley filed a Petition 1,,
Rehearing and Reconsideration with the Conumisgig,
(R. 517-522) On April 6, 1967 the Conunission mn,"
an Order denying Reaveley’s Petition for R
and Reconsideration. (R. 525)

ARGUMENT
POINT I.

THE COMMISSION’S DECISION IS INCOXN.
SISTENT WITH A PREVIOUS ADJUDICA-
TION AFFIRMED ON JUDICIAL REVIEW,

In a Report and Order issued on May 3, 1961 th
Public Serviece Commision of Utah held that Milne Trud
Lines, Inc. did not have authority to transport “petrolemw
or petroleum produets in bulk in tank vehicles” wds
its authority to transport *“general commodities.” ‘fi
759-767) In a Report and Order issued March J, 1
the Commission held that the term ‘“‘property” as w
in the Certificate of Convenience and Necessity of d-
fendant Uintah did not include authority to transp
“petroleum or petroleum products in bulk in tank ve
hicles.” (R. 753-758)

Both of these decisions of the Public Service (o
mission of Utah were appealed to the Supreme Cout
of Utah and in each case the Supreme (‘ourt of [t
upheld the decision of the Commission.  Milne Tt
Lines, Inc. v. Public Service Commussion, 13 Utah 24 -
368 P. 2d 590 (1962) and Uintah Freightways - PN’

leayg

l
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e Commission of Utah, 15 Ttah 2d 221, 390 P. 2d
oy Inthe Uintah Freightways case, the Supreme Court
wald
1t the authority were given the interpretation
urged by plaintiff, technieally all articles of com-
merce would fall within the scope of their au-
thority.”
The Suprenmie Court of Utah upheld the Commission’s
dtermination that the word “property” as used in Uin-
nl's certificate was not intended to include authority
i fransport all articles of commerce,
Less than four years later, in this decision, the
(ommission has concluded:

“I. That the terms ‘property’ and ‘general com-
wodities” as used in the certificates of conven-
ience and necessity of Uintalh Freightways and
Link Trucking, Ine, are certain and unambiguous
and xaid certificates, except where specifically
restricted, confer upon Link and Uintah author-
ity to transport all commodities tn any type of
velicle”  (italies supplied) (R. 514)

The adiministrative determination in this case is
meonsistent with previous adjudications of the Commis-
sdon which have been affirmed on judicial review. In
he caxe of Re Dresher, 286 App. Div. 591, 146 N.Y.S.
A 428 (1955) the Court held that after judicial review
[ an administrative decision that administrative agency
s hound to follow the law as determined by the Court.
When thee Court of last resort has decided a question,
tiat decision, when the question arises again, is binding
M an administrative agency just as it is on inferior
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courts in the state. Stacey Mfy. Co.
(CA 6, 1956) 237 F. 2d G05.

In view of this legal principle it was errop for th
Commission to conclude that Defendant’s covtifieaiog Ny
include aunthority to transport all conunoditics iy
type of vehicle.

o Commiey

any

POINT TI

THE COMMISSION’S DIKCISTON FAILS T0

REGULATE COMMON MOTOR CARRIERS

SO AS TO PREVENT UNNECESSARY DU-

PLICATION OF SERVICE AS REQUIRED

BY LAW.

Sec. 54-6-4+ of Utah Code Annotated 1953 provide
that it shall be the duty of the Commission to regulas
“s0 as to prevent unnecessary duplication of servie
between these common 1motor carriers.”

In this proceeding the Counnission concluded thit
the terms “property” and “general commoditios” confer
upon Link and Uintah authority to transport all com-
modities in any type of vehicle. (R. 514) Ina sinilar
proceeding decided on May 3, 1961 the Connnission said:

“Such a construction of the phrase ‘general e
modities’ would produce havoc among other car-
riers and would work such an injustice as o shocx
the conscience.” (italies supplied) (R. 764) Th

decision affirmed on appeal hy %upumo (ot
of Utah at Milne Trucklines, Inc. _ Public Noe
ice Commission of Utah. ('supra)

The Commission had good reason for their fmdm(i
made in 1961. Exhibit 10 shows 57 carriers anthon

Ofiey,
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(o transport general eommodities intrastate within Utah.

. 200) Under the decision of the Commission in this

ase cach one ol these 57 earriers is now authorized to
iransport cement in bulk. Such duplication of service
Wil not only “produce havoe” and will “work such an
mjustice as to shock the conscience” hut it is also con-
frary to duties of the Cominission as authorized by the
Utah Legislature. Seetion 54-6-4 of Utah Code Anno-
fated, 1953.

Putting it in the words of this same Commission:

“6. The Commission is confronted with a prob-
lem, the solution of which requires a construction
or interpretation of phraseology, which at first
glanee seemns to require no interpretation, but
whicli in the conduct of the trucking business in
this State has never been given the broad and all-
cmbracing meaning claimed for it by Milne. Some
carriers of ‘general commodities’ operated in Utah
long before the Public Utilities Commission (now
Public Service Commission) was created, or the
Motor Carrier Aect was passed, and they, like
{ other carriers who later received ‘general coni-
modities” Certificates of Convenience and Neces-
sity, have never assumed to transport many
articles or products which other carriers later
sought and received authority to transport. * * *
bulk cement, to give but a few illustrations. Fur-
thermore, when many carriers received ‘general
commodities’ authority there was little or no traf-
fic in many of the commodities specified in later
vestrictive certificates, and if carriers possessing
‘general commodities’ authority only, and there
are 15 or more in Utah, which have never assumed,
or attempted to exercise, the right to transport
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the aforesaid special articles of commeree, gy
now invade the area served by the Cal‘l‘ie;\; ]],HJU
ing special authority, there would be n ("nd;
the confusion and injustice thus produced, (h ‘(ﬁ
and 764) (Report of Commission in the V.
of Milne Truck Lines, Ine.) o

The Conmission has now completely igoy
their findings made in 1961. No adequate reasons hav,
been given for reversal of this recent decision, Ty
Commission has completely ignored the confusion ap
injustice this decision will produce.

Nor was the Milne deciston the only case by tle
Commission recognizing the injustice of the decision iy
this proceeding. In a Report and Order issued Mach j,
1963 the Commission said as to the certificate of de
fendant Uintah:

“The Commission in exercising its regulatoy
authority over public utilities cannot give anin
terpretation of the word ¢ property’ which woll
permit Freightways to invade the business o
specially authorized carriers where there wasu
intention that the word should include petrolem
or petroleum products in bulk, in tank vehicks,
and when the owner of the certificate and it
predecessors never at any time clained the right
it now asserts or had equipment suitable toer

gage in such traffic.” (R. 757)

This decision of the Commission was affirmed o
appeal to the Utah Supreme Court in TTintah Freight
ways v. Public Service Commission, 15 Utah 2d 991, M
P. 2d 238.

In the case of [7tah Light and Traction Compiit

. . . . 100 , < Teli
Public Service Commission, 118 P. 2d 633, the Sup
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of Utah said:

“If the nced for new or additional service exists,
it is the duty of the Commission to grant certifi-
cates of convenience and necessity to qualified
applicants but when a territory is satisfactorily
serviced, and its transportation facilities are
ample, a duplication of such service which un-
fairly interferes with the existing carriers may
undermine and weaken the transportation set-up
generally and thus deprive the public of efficient,
permanent service. Too, existing carriers benefit
from the restricted competition, but this is merely
incidental to the solution of the problem of assur-
ing adequate and permanent service. The public
interest is paramount.”

The Supreme Court, in the case of Wycoff Com-
pany ¢, Public Serviee Commission, 227 P. 2d 323, said:

said

“Competition is desirable if the volume of busi-
ness will permit solvent operations but, if the
field is not limited, insolvency and unsatisfactory
service results.”

It is not sane to say that the Commission meticu-
lously took evidence and issued after sound deliberation
a certificate of convenience and mnecessity to Reaveley
n 1949 (R. 527-532) with the view that all “general
commodity™ or “property” carriers could duplicate the

SUNC serviee.

This principal is further exemplified in the Utah
satutes in Seetion 54-4-25 of Utah Code Annotated 1953,
which provides::
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“(2) ‘No publi_e utility * * * ghall hencofgy,
exercise any 1.‘1ght or privilege under any fry,.
chise or permit * * * heretofore granted J ot
h(er.etofore actually exercised or the exercig of
which has been suspended for more thy, ol
year, without first having obtained from the (g,
mission a certificate that public convenjence and
necessity require the exercise of such right o
privilege * * * »
Allowing Link and Uintah to transport ccment i
bulk permits the institution of a new and additiong
service without the required showing of convenienc
and necessity. There is no evidence in this proceeding
whatsoever showing any need for such additional servic,
The Supreme Court of Utah has consistently held
that when a utility desires to enter a new field or renda
a new or different service, it must, as a condition to
receiving a certificate to so perform, show that the sery-
ice sought to he given is one of “public convenience and
necessity.” Uintah Freightways v. Public Service Com-
mission of Utah, 15 Utah 2nd 221, 390 P. 2d 238. M-
cahy v. Public Service Commission, 100 Utah 245, 15
P. 2d 298; Fuller-Toponce Truck Company v. Pl
Service Commission, 99 Utah 28, 96 . 2d 722 (1930
In this case there was no evidence whatsoever sub-
mitted by either Link or Uintah which would support
a finding of public convenience and necessity. The ewr
dence conelusivelv shows that this is a new and differenf
service which both of these carriers are attempting 10
render. The President of Link admitteed they had nﬁ\”
transported cement in bulk for hirve (Tr. 254), and flal

. e (Tr 2730
they own no pneumatic or hopper type vehieles. (Tr. =
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e President of Uintah admitted that they have only
fransported a couple of loads of cement in bulk, (Tr.
1901 There is nothing in the record indicating that any
(widence has ever heen presented to the Commission
eoncerning the need for the transportation of cement
m ulk by either Link or Uintah. The only shipper
witnesses mmtroduced at the hearing testified that neither
Link nor [Ulintah had ever solicited or handled their
ement in bulk, (Tvr. 164, 165, 201, 202, and 203) These
yitnesses from Portland Cement Company of Utah and
ldeal Cement Company were produced by Reaveley.

Under the statutes cited and the law as stated in
the cited caxes it was error for the Commission to con-
dude that Link and Uintah can transport cement in
bulk.

POINT II1

THE DECISION OF THE COMMISSION IS
ARDITRARY.

As shown 1in the previous point there is no evidence
vhatsoever which would entitle either defendant to trans-
port eement in bulk. The only basis for the decision is
the Commission’s interpretation of the authorities of
defendants, This interpretation is contrary to prior
pronouncements of the Conmmission, (Milne and Uintah
ses, supra)

The only reason given by the Commission for such
feversal of interpretation is found in their statement
hat wnless their new interpretative rule is used con-

sion as to the meaning of certificates will lead to
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instability and uncertainty in the motor carriep indy

(R. 511) No evidence supports such a finding. Tjy |
a finding contrary to the fact that the moto; .
industry has existed in relative stability since the
ment of the General Utility Law of Utah in 1917

A ["

Enact.

The confusion which will arise now come ahoy |
common carriers such as defendants proceeding to ﬂa;
into a tariff to perform a service which has tradion,
been recognized by all motor carriers, hoth gencyal (‘Im;.

modity and specialized alike, as a specialized servie,

Added confusion arises when the (‘onumnission make
a decision such as the instant decision which is e
trary to all prior pronouncements of the Cowmission
Now, all specialized ecarriers such as Reaveley nuo
file expensive proceedings against all generval o
moditity earriers seeking to have their certificai
amended, because of abandonment, to exclude specialiwi

commodities.

A decision of an administrative ageney which w
reasonably or abritrarily or diseriminatorily depars
from earler decisions of the ageney should be reversed
by the reviewing court. Shawmut dss’n. v. S. K. 0, iCA
1, 1945) 146 F. 2d 791; Weiss v. State Bd., 4 Gl
od 772; 256 P. 2d 1 (1953); Butler Oak Tavers i
Division of Alcoholic Beverage Control (1956) 20 *\"J;
373, 120 A.2d 24; Re Masiello (1958) 25 N.J. D, L"r‘j
A.2d 393; Re Fitzgerald (1941) 262 App. Div. 393, ™
N.Y.S. 2d 9.
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POINT 1V.

TtHE COMMISSION SHOULD HAVE
OUND THAT THE DEFENDANTS DO
NOT HOLD AUTHORITY TO TRANSPORT
{(EMENT IN BULK.

The Commiission erred in not finding that the trans-
portation of coment in bulk is a specialized service not
contained within the general certificates of authority
of defendants Link and Uintah. In the previously cited
ilne and U entale decisions the Report and Orders is-
aqed by the Commission look to several factors in con-
duding that Milne and Uintah do not have authority
to transport the specialized commodity there involved.
These factors were:

L. Anv showing that they had ever transported the
cnmodity. (R. 763)

2. Anyv showing that they have equipment or facil-

iy necessary or useful for the transportation thereof.
(R 763)

3. Reports to the Commission listing vehicles suit-
able for such purpose. (R. 763)

4. Solicitation of the business. (R. 763)
Affivmative factors considered by the Commission
u the Milne decision were:

I. The expense incurred by common carriers hold-
ne specific authority in equipping themselves to handle
e conmnodities; and
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2. That the ecarriers who initiated the proe

. Ins
are and at all times have been ready to hang

business than the public requirements demand, o

Reaveley has specialized in the transportatio,
cement in bulk for twenty years. (Tr. 145 and 14y ),
was the first common carrier certificated by the Py
Service Commission to haul cement in bulk withiy 4.
state of Utal. (Tr. 94) He explained how the trape
portation of cement in bulk was inaugurated in Uty
at the time he obtained his authority. (Tr. 89-90) Rea
eley explained the seriousness of this proceeding to the
Commission:

“Q. Have vou considered, Mr. Reaveley, wht
effect the permitting of the publication of this
tariff and the operation thereunder would hav
upon your husiness?

MR. WILLTAM RICHARDS: T object to tha
as being immaterial.

MR. WORSLEY : Join in the objection.

COM. WILKINS: You may answer.

The objection is overruled.

A. We are required to maintain a good fleet
of equipment to handle cement in bulk for any
and all purposes throughout the State of Ttal,
and we have done for a period in excess of !
years. It has been rather difficult, because it #
a seasonal business, to maintain modern and ade-
quate equipment for all needs, and we have doe
this, but for any dilution of that fleet now that lf
is aequired, or service during the time when v
so desperate need it, would probably — I\’envol‘f\"
Trucking Company would go into insolvenct.
(Tr. 142 and 143)
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Reaveley’s equipnient list contains forty-four pieces
wel v transporting cement in hulk. (Tr. 100) The
qreialized nature of this equipment was deseribed by
peavelev. (Tr. 95)

Bexides the statement in the Milne proeeeding that
the transportation of ecement in bulk is a specialized
wrvice the Conmission has recognized in other proceed-
g+ that this is a specialized serviee not open to general
conmtodity carriers.

In the matter of the application of Ashworth Trans-
ier, [ne. submitted August 18, 1958, Case No. 4414 (Sub
\o. 1), the Comunission stated that the transportation of
cement in bulk 1s a specialized service requiring special
equipment, (Tr. 70) In Case No. 4627 in the matter
ot an application of Whitfield Transportation Company,
e submitted August 18, 1958, Whitfield applied for
athority 1o transport cement in bulk. In that case the
Commission denied the application and stated in the
feport and Order as follows:

“That W. H. Link, dba Link Trucking Company,
is a general commodity carrier which has not
engaged in the transportation of cement in bulk
and did not urge his protest to that application.”
(Tr. 70)

The Cfonnnission has never recognized Reaveley as
Minterested party whenever Link or Uintah has sought
‘eneral commodity” authority. This was shown at the
aring of this matter in the certificates of service of
Wtice of hearings of applications of these two carriers.
Mo 45, 47, 49, 53, 58, 59, 61)
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The Commission took judicial notice at the .,
A

of this matter of the specialized equipment of Riag,l
operated as carly as 1949. (Tr. 72) The annugl 1 '
.

filed with this Commission by Reaveley chow that
. 1
the deseription of conmnodities transported he hy.

ae o
o \]w‘!‘(j

(ler

only bulk cement and pre-stressed conerete, (7,
These reports show Reaveley has deseribed hig v
vehicle equipment as bulk cement trailers, Ling g
Uintah show no equipment under the designation 1y,
semi-trailers. (Tr. 77, 78, 79) Contrast this witl §.
worth Transfer, Inc. (who holds specific authoiy 1,
transport cement in bulk) whose annual reports oy
four cement semi-trailers. (Tr. 81)

Also relied upon by the Supreme Court in the M
('ase is the fact that there are =ix comnnon carri
authorized to transport general commodities whose v
tificates contain other language which destroys the i
that general commodities includes all articles of wu
merce. These certificates are exhibits introduced at i
hearing. (Exhibit 4, 5, 6, 7, 8, and 9)

In these certificates the Connnission stated gener
commodities including other commodities, If S gl
commodities” includes all articles of conmerce theres
no reason for ecnumerating specific articles inclad-!
within that termn. It is obvious that the Connnission Jie
never treated general commodities as including all artr
cles of commerce. ‘

It is the law of this state that the wmeaning ”
term “general comniodities’ must be axcertained from e

i : oD Lines T PE
particular facts of each case. Milue Truck Lines T

. - ——— ———
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o Service Commuassion, (supra) and Uintah Freightways
- public Servvice Commission, (supra) In this case the
widence is overwhelming that neither the Commission
oy de fendants L.ink and Uintah ever assuined that their
wrtificatex anthorized the transportation of cement in
wi. Neither have other carriers authorized by the
Commission  to transport  “general comunodities” or
sroperty.” To allow defendants to now enter this new
el without a showing that their serviee is required by
jublie convenience and necessity is contrary to Utah
tatutes and prior pronouncements of this (‘ourt. The
facts in the procceding indicate that defendants do not
Jave authority to transport cement in bulk.

POINT V

THE COMMISSION SHOULD HAVE

FOUND THAT DEFENDANTS HAVE

ABANDONED ANY RIGHT TO TRANS-

PORT CEMENT IN BULK, IF THEY EVER

POSSESSED SUCH AUTHORITY.

see, 54-6-20 of Utah Code Annotated, 1953 empowers
e Commission to suspend, aleter, amend or revoke any
wriificate after notice and hearing. Reaveley alleged
n the Complaint filed herein that Link and Uintah have
dandoned any right to transport cement in bulk if it
diould he held that at any time they held such au-
harity. (R, 492)

Reaveley introduced evidence at the hearing indicat-
s that neither Link nor Uintah have ever rendered
“mfinnons serviee in the transportation of cement in
" The witness representing defendant Link admitted
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that the first time they had ever had a tarif fileg
transport cement in bulk was in the latter part af 1y
or the first part of 1962. (Tr. 323) He adwit(ug s
he had never personally had a request to move -
in bulk and that this tariff was filed as an et
to a bulk gilsonite movement which required filing o,
tariff. (Tr. 323)

Section 54-3-6 of Utah Code Annotated, 1953 .
(uires a common carrier to publish a Schedule of Ty
and Charges before participating in transportaiio
Therefore, neither Link nor Uintah could operate iy il
transportation of cement in bulk until after Januay
1962. (Exhibit 13)

Further evidence of abandonment was the aduwissim
by the Salt Lake Terminal Manager of defendant Lin
that they have never handled any transportation of huk
cement for hire. (Tr. 300) Defendant Uintah has neve
transported cement in bulk intrastate in Utah prior b
April of 1965. (Tr. 195 and 196) After this date fler
have made only two movements, (Tr. 190 and 196).

At the hearing schedules of equipment owned ¥
Link and Uintah contained in the files of the Commissio
show no owned equipment suitable for the transportatios
of cement in bulk. (Tr. 50, 51, 54, 55, 56, 61) Link do
not presently own any trailers designed as bulk e
ment. (Tr. 312 and Tr. 273)

The Public Service Commission of Utah has vees
nized the prineipal of abandonment of authority by fa
ure to render a continuous and adequate service. Inth

case of Uintah Freightways (Investigation Docket t N
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i, helore the Public Service Commission of Utah,
Airmed on appeal Uiitah Ireightways . Public Serv-
e Commission of Utah, 15 Utah 2d 221, 390 P. 2d 238),
(e Commizssion said:
“The earliest of these was Sterling Transporta-
tion C'ompany, which had authority to handle
hoth freight and express,” and actually, during
1933 and 1939, transported ‘crude oil and gasoline
in hulk” and ‘crude oil and gasoline’ (presumahly
not in bhulk) during 1940 to 1946 (Exhibit 2), but
it transported none of these produets after 1946,
and should be regarded as having abandoned any
claim to such transportation, if it ever possessed
such anthority.” (R. 754 and R. 755) (Italics sup-
plied)
The Connnission’s  conelusion that defendant Uintah
@il not have authority to transport petroleum or petrol-
mm products in bulk in tank vehicles was affirined by
flio Sapreme Court ot Utah which said in the Uintah case
iNupraj
“Alxo the Commission found that even though
plaintiff’s predecessor in interest had transported
crude o1l in bulk between 1938 and 1939, and
crude oil and gasoline, presumable not in bulk,
between 1940-1946, it had no specifie authority
to do so, and any right to transportation it may
have claimed should be regarded as having been
abandowed, (Ttalies supplied)

In the case of Milne Truck Lines, Inc., Investigation
and Suspension, Doeket No. 124 the Commission recog-
med that the right to transport a commodity ecarries
Wit it g corresponding duty to transport the commodity.
RT6) I this proceeding the C'ommission said:
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“As to present outstanding certifie
‘general commodities’ authority, it may e,
necesary in cases which mayv he bronght ]”"‘Iw.;l«
the Commission from time to tine hy hmm ww,(
carriers, to modify such certificates so as ]tnu»l.f‘g
clude commodities of a special ('llaravtc-r’on [‘\
ground that the carrier, never having tmnslm»g.‘i}
them, should be held to have abandonaq l
to do so0.” (R. 765)

The Commission in this case said:

at?‘ﬁ, grant .\]][

Tt iy

“9. The Comission under 56-6-20 {fal (o
Annotated, 1953, as amended, for good e
after notice and hearing may suspend, altor
amend or revoke any certificate, permit or liceps,
The Statute is invoked by the Commission i
event of violations, dormanecy or abandonmen
These issues are not involved in this procevdin
and the evidence would not support an amend
ment or an alteration to the certificates of Lin}
or Uintah on this basis.” (R. 512) (Italies
plied)

Reaveley cannot understand the Commission saym
that abandonment is not involved in this proceedi

Reavelevs’ Complaint asked for a finding of abandn

ment. Iink has never transported hulk cement. There
no evidenece that Uintah and its predecessors ever trmvw
ported bulk cement from the time of the issuance o‘[ﬂ‘s
certificate in 1926 until early 1965 (Tr. 195 and 19
and up to the date of the hearing had only hud ‘\‘;
limited shipments. (Tr. 196) In view of this e%1'1(1§n<‘*’*
is arbitrary for the Commission to state “the mv,‘dw,’
would not support an amendment or an alteration !
the certificates” in this proceeding.

V\
Vi
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Under Federal cases evidence much less convineing
fun this has been held to warrant revocations under
1o Motor Carvier Act. In R, D. Fowler Motor Lines v.
polonial Motor Ireight, NNCC 382, decided Oct. 6, 1944,
| Federal Carrier Cases 312, the Interstate Commerce
fommission found a  carrier who did not maintain
wasonahle and adequate serviee had abandoned the au-
gty and the certificate was cancelled. In this case
e Interstate Commerce Commission noted that it was
1ot enough to publish rates and hold service out to the
pmblic without the accompannnent of actual operation to
ach extent as to constitute a bona fide, continuous and
sdemate service. The Comnmission relied upon the fail-
we to introduee any shipping documents as evidence of
o performance of reasonably continuous and adequate

srvice,

In this case the Public Serviece Commission of Utah
should have found that both defendants Link and Uintah
have abandoned any right to transport cement in bulk
md their certificates of convenience and necessity should
buth be amended to exclude such transportation.

CONCLUSION

Reaveley has expended large sums of money and
st offort in performing a specialized motor carrier
“ice in the transportation of cement in bulk. His
eithomty from the Commission is limited but he has
ridered o serviee responsive to needs of the shippers
*eement i bholk,
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The Commission has made a deeision wl
defendants Link and Uintah to take the erean of 4
. . - ) V

of this traffic which Reaveley has spent eighteey \‘Ear:
T Al

lieh alloy;

in developing. The Commission erred in so nteerpreg,
the certificates of Link and Uintah in the fojyg,
particulars: °

1. The decision is inconsistent with previous dy
sions which were affirmed by the Supreme Cou
Utah.

2. In making this decision the Commissio |y
failed to follow the Utah Statutes which require it f
regulate carriers so as to avoid unnecessary duplicatiy
of service.

3. The decision is arbitrary in failing to giveay
reason supported by competent evidence for a revesi
by the Cominission, and

4. Under the evidence the Commission should haw
found that the transportation of cement in bulk i
specialized service not included within the generala
thorities of Link and Uintah.

Finally, if the Commission did not err in any of ft
above points, they then should have concluded under t
overwhelming evidence that defendants have abandmd
any right to transport cement in bulk.

Respeetfully submitted,
Lynn S. Richards

Lon Rodney Kump

720 Newhouse Building
Salt Lake City, Utah 8411l
Attorneys for Clyde Rearveld

Dated August 2, 1967
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