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(N THE SUPREME COURT
OF THE STATE OF UTAH

STATE OF UTAH, by and Through
its ROAD COMMISSION,
Plamtiff and Respondent,
— VS, —
I EPHRAIM BATES and
MAE . BATES,
Defendants and Appellants.

Case
No. 10910

RESPONDENT’S BRIEF

STATEMENT OF THE CASE

This is an action in eminent domain brought by the
State Road Commission and this action is ancillary to a
pror action. The original proceeding in eminent domain
mvolved the taking of land for the Interstate Highway
proper, and the ancillary proceeding was for land to
construct a stock trail along the Interstate Highway.
The Respondent claims that severance damage was paid
to the Appellants in the prior proceeding which included
lamages for loss of access to water in Silver Creek and,
therefore, is not obligated to pay for the same loss of
"ater and access in the second proceeding. Appellants
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claim that Respondent is obligated to furnish wat, o

pay additional compensation in the ancillary proceads,,

DISPOSITION IN LOWER COURT

The case was pre-tried and tried to the Court, Stey.
art M. Hanson, Judge, presiding without a jury, and 1,
Court granted Judgment of $35 per acre pursunant i,
stipulation of counsels, on 8.71 acres taken hy {he R
pondent for the construction of the stock trail. Tpe
Jourt also found that the Appellants had been paid for
the loss of access to their water by the prior case which
was settled between the parties, and therefore, Appel-
lants were not entitled to further severauce damage an
the ancillary procceding.

RELIEF SOUGHT ON APPEAL

Plaintiff-Respondent secks an affirmance of the
trial Court’s finding and Judgment to the effect that the
Defendants-Appellants are not entitled to further sev-
erance damage for loss of access to their water in the
ancillary proceeding.

STATEMENT OF FACTS

In 1959, the Utah State Road Commission begau
land acquisition in the area known as Silver (‘reek Can-
von which extends approximately from Silver (Creek
Junction to Wanship, Summit County, Utah. The Jand
acquisition program was part of the overall Interstate
construction program and the land of the Appelants was
part of the land acquired for the construetion of the b
terstate Highway.




prior to the construction of the Interstate High-
cav, the Appellants watered their livestock in Silver
(‘*n‘iuk stream by crossing the old highway which sepa-
wted Appellants’ land from Silver Creek. The new In-
peysfate system, pursuant to Interstate requirements,
Joe> 1ot permit erossings across the highway and, there-
{ore, the Appellants’ right to ingress and egress from
mieir remaining land had to be purchased by paying the
appellants severance damage. One of the items of sev-
srance damage was the loss of access to the water in Sil-
vor Creck as indicated by exhibits P-5 and P-6, which
are appraisals, obtained by the Utah State Road Com-
mission. Based upon such appraisals, a warranty deed,
(exhibit P-2) was signed by the Appellants conveying to
fhe Utah State Road Commission, the necessary land and
the ahsolute right to control ingress and egress from the
Appellants”’ land to or from the new Interstate system.
Inconsideration for the conveyance of land and the right
to control ingress and egress to and from the Interstate
sistem from Appellants’ land, the Utah State Road Com-
mission paid to Appellants, the sum of $8864.00, plus
nterext (exhibit P-3).

In 1963, the Utah State Road Commission initiated
roceedings to acquire additional land for the eonstruc-
tion of certain stock trails along the Interstate system
from Silver Creek Junction to Wanship, and the Ap-
pellants” land was again affected by the projeet. The
fd being taken by Respondent, the Utah State Road
Commission, bhorders along the now constructed Inter-
‘fate system and the Appellants claim that they are



again entitled to compensation for the loss of acees,
to water in Silver Creek. The Respondent denies thy
they are again entitled to such compensation siye. 4
original settlement included payment for contry
Appellants’ access to the water.

\n
I of

Based upon the controversy above described )
case was pretried and subsequently tried hy the Hono.
able Stewart M. Hanson, Judge, sitting without a Jury,
Counsel for Respondent was not certain as to what relis
Appellants sought at the trial level except for the fact
that Appellants, throughout the entire trial, insisted that
they were entitled to severance damage on the ancillan
case. However, the arguments submitted Ly Counsel for
Appellants appeared to be directed towards mistake and
misrepresentation and as such, appeared to be directel
towards a recision of the original countraect.

Therefore, at pre-trial and prior to such date, com-
sel for the Respondent offered the Appellants an oppor-
tunity to try all of the issues including the issues of ser-
erance damage from the initial taking and the issues of
loss of access to Silver Creek by the construction of the
Highway itself and the stock trail, provided, however
that the Appellants return to the Respondent the sum of
$8864.00, plus interest, which had been paid by the prior
settlement. At the pre-trial, the same offer was agall
made to the Appellants by counsel for the Respouda
and the Court initially ruled that the Appellants refund
the money to Respondent and the issues of compensation
and damages arising from the construction of the high-
way and the construction of the stock trail he placed be-
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fore the court in an effort to arrive at an equitable dis-
wsition of the entire case. (TR. Feb. 17, 1967, Page 12,
e 15 through page 19, line 2.)

The Appellants, however, decided against refund-
we the money obtained by them through the prior pro-
seding and, therefore a trial was held on the issues of
lnd value for the ancillary proceeding and also in-
dnded in that trial was the issue of whether or not com-
pensation for loss of aceess to the water should be in-
dJuded as damages in the ancillary proceeding.

The Court ruled that the Appellants were entitled
fo the value of the land taken in the ancillary proceeding
mt that the Appellants were not entitled to further sev-
erance damage on tlie land remaining, since the Appel-
lants had heen previously paid for the loss of access to
the water by the earlier proceeding.

ARGUMENT

POINTS T AND II

THE COURT DID NOT ERR IN FINDING
THAT THE PURPORTED AGREEMENT BY
ALDEN S. ADAMS WAS NOT BINDING AND
THAT THE APPELLANTS ARE NOT EN-
TITLED TO ANY FURTHER COMPENSA-
TION.

Appellants’ argument of Point One and Point Two
ire substantially the same and arise from the same fac-
lwal situation and, therefore, Respondent will submit its
aments of Point One and Point Two under one

] .
leading,



The Appellants attack the finding of the (lyyt b
stating that the Court erred in finding the purport.@
agreement made by Alden S. Adams was not bindy,
upon the Respondents. The Appellants suggest 1,
there was no evidence contradicting their position {j,
the letters written by Alden S. Adams (D-7 ang HEY
were, in fact, binding upon the State. This contentiy,
however, presumes that the letters lieretofore rofepn
to were either contracts in and of themselves or that they

were an integral part of the right of way agreement ay |
the warranty deed executed hy the Appellants in fave
of the Respondent. The letters, however, are not sif.

ficiently clear to be called contracts in and of themselyy
and do not specify any countingencies for the signing of
the warranty deed or the right of way contract. The

right of way contract and the warranty deed do notin |

any way refer to any contingencies nor refer to the let

ters written by Alden S. Adams. Therefore, it mut

be presumed that the Trial Court did not feel that the
letters created any contractual obligation other thaw
specified in the warranty deed and the right of war
contract.

Eveu if it were to be conceded, for the sake of th
argument, that the the letters referred to by the Appet
lants created contractual liability in favor of Appellant
and against Respondent, the question of whether or

the State Road Commission could be bound by such el

tract would still be in issue in that the authority of Mv
Alden 8. Adams would have to he ascertained and e
tablished. Appellants argue that Mr. Adams was vested

with sufficient authority and discretion to bind the State
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Road Commission to whatever terms Mr. Adams deter-
mined necessary for the procurement of Appellants’
japd.  To support this contention, Appellants cite 43
L. Jur. 71, Seetion 254, However, Appellants cite only
what is convenient for them to argue and omit such parts
g« are pertinent to the question before the Court. The
hroe meaning of the section is conveyed in the following

senfeneces:

““When power or jurisdiction is delegated to any
public officer over a subject matter and its exer-
cise is confided to his discretion, the acts done in
the exercise of the authority are, in general, bind-
ing and valid as to the subject matter. The only
questionachich can arise between an individual and
the public, or any person denying the validity
are power w the officer and fraud in the party.”’
(Fmphasis added)

The citation goes on further to say:

“An unauthorized act or declaration of an officer
does not estop the government from insisting on
its mvalidity.”” 1d. Page 72. (Emphasis added)

In further support of Appellants’ position, they cite
£ dm. Jur. 85, Section 273. Appellants claim that this
seetion stands for the proposition that all that is neces-
sary for the letters written by Mr. Alden S. Adams to
be biuding upon the State is to show that the matters
proposed by Mr. Adams need only have been more or less
counected with his general duties. However, the section
yuoted by Appellants does not support this contention
aud is quoted out of context by Appellants. The citation
fonud in Appellants’ brief on page 15, refers to the
liahility of a public officer for acts committed beyond

7



his authority and refers to the question of his Persiy
liability and not to the validity of any contractu
gations created by him beyond the scope of his aul

ohl;

woriiy

Moreover, the question of agency being a vita] qu
tion of the Appellants’ case, should be given some g,
sideration and merits some discussion. In 3 Am. Jur 2
481, 482, Section 77, we find the following statement 4
the law:

‘It is always competent for a principal to lim!

the authority of his agent and if such limitatigs

have been brought to the attention of the purir .
with whom the agent is dealing the power to hiul .
the principal is defined thereby. Accordingly, the

general rule is that one who deals with an agent,
knowing that he is clothed with a limited or cir

cumseribed authority and that his act transeends |

his powers, cannot hold his prinecipal. This i
true whether the agent is a general or a specil
one, for a principal may limit the authority of om
as well as the other. Clearly, a limitation hy the
principal of the agent’s authority communicatel
to a third party is effective to excuse the prineipal
from liability to that third party for acts by the
agent in excess of the limit preseribed; and a per-
son dealing with an agent must use reasonahle
diligence and prudence to ascertain whether th
agent is acting within the seope of his powers. [i
follows that the principal is wnot bound, on Hn{
basis of either actual or apparent authorty.
the third persom dealing with the agent knows o
should know, the limitations placed by the pri
cipal on the agent’s authority and that the agci
is exceeding it.

“Whenever a person who dealt with an agelt
had notice of lack of authomty or was put on n
tice by the circumstances, is ordinarily a que: sslivi

8
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of facts for the trier of facts, and not one of law.”’
(Emphasis added)
ln reviewing the evidence most favorable to the
aeeessful party at trial, namely, the Respondent, it is
wot difficult to understand how the trial court arrived at
ite decision. The State Road Commission right of way
contract referred to Mr. Alden S. Adams as an escrow
seent and the terms stated in the contract were subject
fo approval by the State Road Commission and the final
cxecuted document indicates that, in fact, the approval
o the State Road Commission was obtained 9 days sub-
sequent to the date of the contract (exhibit D-7) and the
svecution by the Appellants. If the contracts were read
v the Appellants, as conceded by Mr. F. Ephraim Bates,
Appellants were given suffiecient notice of the limited au-
thority of Mr. Alden S. Adams and were required to
wqnire into his authority. The question of whether Ap-
pellants had sufficient notice of authority or whether
Appellants were put on notice by the circumstances sur-
rounding the transaction, being a question of fact to be
determined by the tryer of the facts, it must be presumed
‘e have been decided in favor of the successful party at
(rial, namely the Respondents.

Next, the Appellants feel that they are the victims
of cither misrepresentation or misunderstanding of the
terms of the right of way contract (P-3) or wording of
the warranty deed (P-2) and in support of such con-
lention insist that the letters from Mr. Alden S. Adams
‘D7 aud D-8) are adequate proof of their position.

A careful reading of the letters, however, and all of
[N s vy ¢ .
Uie docnments on exhibit in no way establishes that the
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terms of the right of way agreement or the warra,
deed are contingent upon the State paying the Appei
lants additional severance damage or providing sy

tute facilities for watering livestock. On the contyyy

the warranty deed clearly emphasized the fact tha the

State was purchasing land from the Appellants together
with controlled access and in clear print on the top of

the page of the warranty deed we find the words iy i

renthesis ““‘controlled access.”” Again, in the last par
graph of the warranty deed we find that the Appellam.
conveyed to Respondents ‘“all rights of imgress to i
egress from the remaving property contiguous to laws
hereby conveyed to or from said highway.”’

In exhibit P-3 we find that each sentence ineludes
the words ‘‘damages for controlled access’ and the
‘“control of egress and ingress from and to the high

b

way from Appellants’ land’’ is emphasized five times

The Appellants were fully apprised that the coustrue |

tion of the Interstate highway would prevent them from
gaining access to the water in Silver C'reek and on cross
examination, Mr. F. Ephraim Bates, one of the Appe-
lants, testified that he signed the same. (TR. Feh X
and 23, 1967, page 27, line 22 to page 28, line 16.) Under
these cirecumstances, it is difficult to understand how
the Appellants could have misunderstood or could hav
been mislead by misrepresentation as to the terms of th
right of way contract and the deed which they executed
in behalf of the State of Utal.

Assuming, for the sake of the argument, that th
Appellants were mislead by certain statements and doc

10




gents, ov assuming that the Appellants misunderstood
ihe (erms of the right of way contract and the Deed exe-
wted hy them, Appellants were given numerous opportu-
sities to rescind all contracts and agreements of settle-
qent and re-try the prior lawsuit together with the sub-
wuent lawsuit in a single hearing to provide them the
epportunity to remedy whatever injustice the Appel-
nls folt hefell them from such misrepresentations or
msunderstandings.  Counsel for Respondent, prior to
ay bearing, offered to re-try the entire case and coun-
«l for Respondent made such offer again at pre-trial.
e to the Appellants’ claim of misrepresentation and
misunderstanding, the Court ruled that all of the issues
should be re-tried in one single hearing and the Appel-
lants should refund to Respondent any sums received by
Appellants on the prior proceeding together with inter-
st as a condition to re-try the entire lawsuit. The Ap-
pellants were given six months to repay the sum received
Iy them, namely, $8864.00. Notwithstanding all of the
offers to re-try the entire lawsuit, the Appellants refused
to refund the necessary money and re-try the case. The
Appellants insisted on being paid additional sums over
awd above what was originally received by them for the
alleged deprivation of watering facilities and control of
access,  If it may be assumed that the Appellants be-
lieved that the warranty deed and right of way contract
signed by them carried with it certain contingencies
thich were not fulfilled, and if Respondent believed that
the exeention of the documents carried no contingencies,
e effect of sueh bilateral mistake is to nullify the
‘itract. (17 Am. Jur. 2d, 491, Contracts, Sections 143

11



and 144.) Further, assuming Appellants’ mogt setigy,
accusations to be true, namely, that the Responden; .
guilty of misrepresentation in inducing Appellay, f
execute the deed and contract for procurement of higl

way right of way, the remedy is still avoidance ¢ ;1'1\‘
documents executed. (17 Adm. Jur., 501 through D06, (o,
tracts, Section 151 to 154.) Appellants were afforly
several opportunities to avoid the terms of the duy

ments complained of and to present evidence to gy
what they believed to be just compensation for the vq), 1
of the land taken and severance to the remaining la

The Appellants refused this remedy. E

Upon election of the Appellants, a trial was bl .
which was restricted to the issues of land values for th
additional taking and Appellants also put on eviden
in an attempt to show that they were entitled to aldi
tional damages from the countrol of access and the allegd
deprivation of water. The Respondent put on evidenr |
to contradict such evidence. The Court found agams
the Appellants and in favor of the Respondent, holdin:
that the Appellants were paid for their alleged deprive :

tion of water and severance to the land remaining in e |
prior proceeding and, therefore, should not recover

again for the same items and, therefore, only the value o
the land for the additional taking was ineluded in fl ';
award to the Appellants.

The Appellants now complain that the affirmauce of
the Trial Court’s ﬁlldings would cause Appel]amﬁ U
suffer manifest injustice from unfair dealings and 1k

equities and such affirmance would, in essence, permit tls

12
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Respondent to renege on its agreement and obligation.
sppellants further argue that to demand that they re-
furu the money received by them to the Respondent, the
state Road Commission, after these many years with in-
iorest as suggested by the Court, places them at a great
disadvantage. It should be noted that the Court offered
(o withhold the assessment of interest until the final dis-
wsition of the entire case if tried denovo and further
cave the Appellants six months in which to repay the
principal sum received hy them. Respondent cannot con-
ceive of any offer more generous than to offer Appellants
the opportunity to exonerate themselves from any and
all contracts entered into between Respondents and
Appellants aud to put all of the issues which they com-
plain of into a single lawsnit and procecding. Having
refused this chance, the Appellants should not now be
heard to complain of inequities, injustices and unfair
dealings. The Respondent could not have made a more
generous offer to remedy whatever wrong Appellants
felt befell them.

POINT TIII

THE TRIAL COURT’S FAILURE TO ENTER
FINDINGS OF FACT AND JUDGMENT ON
FURNISHING APPELLANTS A GATE, RIP-
RAP AND CULVERT, TF ERROR, IS HARM-
LESS ERROR AND A STIPULATION IN
RECORD BY RESPONDENT’S COUNSEL
BINDS RESPONDENT ON FURNISHING
THE ITEMS COMPLAINED OF.

Respondent does not deny that it is obligated to pro-
“de the Appellants with a gate, certain rip-rap on a
stream crossing Appellants’ property and a culvert to

13



permit crossing a diteh on Appelants’ property. 7
Trial Court’s failure to enter Findings of Fact ang Jud
ment on these items does not warrant a reversal of I

i
¥

entire case, however. Counsel for the Respondent stipy
lated that these miscellaneous items would be furpig,
to Appellants, such stipulation having been made i, opes
court and appearing in the record, the Appellants We
afforded sufficient safeguard as fo the stipulation hy S
tion 78-51-32, U. (. A. 1953, whieh provides that onder
certain circumstances, counsel may hind his client. ..
over, the Judgment of the lower court may be amendy
to include the providing of miscellaneoys items to pry.
tect the Appellants if this precedure is deemed necessar,

CONCLUSION

In view of the evidence presented in the lower (“ourt
and in view of the manner in which the Court’s deeision
was arrived at, Respondent respectfully submits that
the trial Court’s ruling was amply supported by the evi
dence and the Judgment of the lower Court should e
affirmed.

Respectfully submitted,
PHIL L. HANSEN,

Attorney General

KENNETH M. HISATAKE
Special Assistant Attorney
General
431 South Third East, Suite 102
Salt Lake City, Utah 84111
Attorney for Respondcid
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