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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,
Case No. 20030332-CA
V.

SANTIAGO DIAZ CRESPO,

Defendant/Appellant.

BRIEF OF APPELLEE

JURISDICTION AND NATURE OF PROCEEDINGS

This is an appeal from convictions on two counts of unlawful possession of a
controlled substance, both third degree felonies. This Court has jurisdiction pursuant to
Utah Code Ann. § 78-2a-3(2)(e) (Supp. 2002).

ISSUE ON APPEAL AND STANDARD OF REVIEW

Should this Court reject defendant’s unpreserved discovery claims

alleging that the trial court erred in denying his mistrial motion where

defendant cannot show that the evidence should have been produced

under either Brady or rule 16, Utah Rules of Criminal Procedure?

This Court “‘review[s] rulings on motions for a mistrial based on prosecutorial
misconduct [i.e. discovery violations] for abuse of discretion.’” State v. Martinez, 2002
UT App 126, 9 16, 47 P.3d 115 (alterations in original) (citation omitted); see also State
v. Menzies, 889 P.2d 393, 401 (Utah 1994). However, where defendant’s discovery

claims were not preserved below, they may only be reviewed for plain error. To establish



plain error, defendant must show that (1) the trial court erred; (2) the error should have
been obvious; and (3) the error was prejudicial. See State v. Dunn, 850 P.2d 1201, 1208-
09 (Utah 1993).
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
The following relevant constitutional provisions and rules of criminal procedure
are attached at Addendum A:
United States Const. Amend. XIV, § 1;
Utah Const. art. I, § 7,
Utah R. Crim. P. 16.
STATEMENT OF THE CASE
On September 27, 2002, defendant was charged with two counts of unlawful
possession of a controlled substance, both third degree felonies (R. 2-3). Defendant’s
jury trial was held on February 11, 2003 (R. 134). After the State’s case-in-chief,
defendant moved for a mistrial, claiming that the State had failed to provide him with a
police report in a related but separate case (R. 134:69-71). The trial court denied
defendant’s motion (R. 134:72). Defendant was subsequently convicted as charged (R.
96-97, 109-110; R. 134:101). He was then sentenced to concurrent terms of zero-to-five
years on his convictions (R. 109-110). Defendant timely appealed (R. 114).
STATEMENT OF THE FACTS

The crime. On September 19, 2002, a concerned citizen called the Salt Lake City

Police Department to complain about suspicious activity at a downtown apartment



complex (R. 134:20-21). Sergeant Michael Ross, Detective Nicholas Schneider, and one
other officer responded (R. 134:21).

After knocking at the door and briefly talking with the renter named Lucero, the
three officers entered the apartment (R. 134:21-22). Sergeant Ross was the first to follow
Lucero into the apartment (R. 134:21-22). Lucero stood to the right of the door in the
living room (R. 134:23-24). Ross saw several other people also in the living room (R.
134:22-23). Ross then saw defendant standing alone in the kitchen area, which was
separated from the living room by a small 1sland (R.134:22-23).

As Sergeant Ross entered the apartment, defendant put his hands into his pants
pockets (R. 134:26). Concerned for his and his fellow officers’ safety, Ross told
defendant to keep his hands out where they could be seen (R. 134:26). Defendant pulled
his hands out of his pockets and swung them down (R. 134:26). As he did so, Sergeant
Ross “saw the two plastic twist[s] fall out of his hand” (R. 134:26, 30, 35, 46, 52).
Defendant was immediately arrested (R. 134:57). The officers then field tested the two
twists (R. 134:31; St. Exh. 5). One tested positive for cocaine; the other tested positive
for heroin (R. 134:31; St. Exh. 5).

Preliminary hearing testimony. At defendant’s preliminary hearing, Detective
Schneider testified that he and two other officers went to a Salt Lake apartment on
September 19, 2002 in response to a citizen’s complaint alleging possible drug activity
(R. 137:4). When Sergeant Ross knocked on the door, a man named Lucero opened the

door and explained that he was the renter (R. 137:4). After a brief conversation, Lucero



let the officers into his small apartment (R. 137:4-5). Once inside, Detective Schneider
noticed numerous people sitting in the living room and defendant standing in the kitchen
(R. 137:5). Sergeant Ross then asked defendant to take his hands out of his pocket (R.
137:5). As defendant did, Sergeant Ross saw two twists fall onto the floor out of
defendant’s pocket (R. 137:5). One twist field-tested positive for heroine; the other field-
tested positive for cocaine (R. 137:7).

On cross-examination, Detective Schneider testified that Sergeant Ross had filed a
report in the case (R. 137:7). He also testified that the third officer present at the scene
took the twists into evidence (R. 137:8). Defendant did not ask Schneider whether he or
any other officer had identified or talked with the other people in the living room
(R.137:7-9). He only asked the prosecutor for a copy of Ross’s report (R. 137:7). The
prosecutor indicated that he wasn’t sure he had a copy of the report but that he would
check (R. 137:7-8). The prosecutor provided defendant with a copy of Ross’s report a
week later (R. 24).

The trial. Defendant’s opening statement. In his opening statement at trial,
defense counsel noted that there were numerous other people in the apartment when
defendant was arrested, including Lucero and a man named Pollock' (R. 134:16).
However, counsel continued, the State would produce no evidence from them concerning
the twists or who owned them (R. 134:16). The reason, counsel argued, was because the

officers never asked Lucero or Pollock about them (R. 134:16-17). Nor, according to

'In the transcript, this man is initially identified as Pullet (R. 134:16). This person
is identified later in the transcript as Pollock (R. 134:70).
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defense counsel, could the officers tell the jurors the other persons’ names because they
never asked (R. 134:16-17).

Defense counsel then told the jury to pay careful attention to Sergeant Ross’s
testimony because he was the only person to see defendant drop the twists (R. 134:19).
Given all the people in the apartment and what they might be doing, counsel asked, “[d]id
[Sergeant Ross] see this man drop this or does he think he saw him drop it?” (R. 134:19).

Trial testimony. Sergeant Ross was the first person to testify at defendant’s trial
(R. 134:19). Ross explained his entry into Lucero’s apartment, where the different people
were situated in the apartment, and the circumstances under which he saw defendant drop
the drugs (R. 134:21-26, 30, 32). Ross testified that before dropping the drugs, defendant
had *“a deer-in-a-headlight look, very surprised to see me walk in the door” (R. 134:51).
Moreover, although there were several people in the apartment living room at the time, no
one else was in the kitchen area when defendant dropped the twists (R. 134:40).

Ross then testified that he noticed a lot of narcotic paraphernalia located around
the house, including where the other people were in the living room (R. 134:32,42). In
fact, two of the people in the living room were subsequently charged with paraphernalia
violations (R. 134:43). According to Ross, Detective Schneider would have gotten their
names, as well as the names of the other people who were in the apartment living room at
the time (R. 134:51).

Detective Schneider testified that, although he did not see defendant drop the

twists, he took custody of defendant at Ross’s instruction (R. 134:55, 57). At the time,



defendant was the only person 1n the kitchen, everyone else was 1n the living toom area
several feet away (R. 134:54, 56). No one was in any other room in the apartment,
including the bathroom (R. 134:39, 63).

On cross-examination, Schneider reiterated that at least two other people in the
apartment—Lucero and Pollock—were arrested during the incident on paraphernalia
charges (R. 134:64). Their names, as well as the names of the other people in the living
room, were recorded 1n a police report filed in connection with the paraphernalia cases
(R. 134:65-66).

On re-direct, Schneider explained that the paraphernaha cases were separated from
defendant’s because it is easier to file charges on each individual when there are separate
incidents of drug possession or paraphernalia possession (R. 134:69).

Defendant’s mistrial motion. After Schneider’s testimony, the State rested (R.
134:69). The trial court then excused the jury, and defendant moved “either for a mistrial
or dismissal” because he had not received a copy of the report Schneider had filed in the
paraphernalia cases and, although defendant was aware of Lucero and Pollock, “it sounds
like there’s some potential witnesses that could be out there, some names of people that I
don’t know who they are” (R. 134:69-70).

The trial court noted that because defense counsel knew that others had been
arrested at the scene and that at least five people were present at the time, she could have
obtained the names of those people (R. 134:70). When defense counsel intimated that she

had been misled during the preliminary hearing because Schneider had testified that he



had never obtained the other persons’ names, the prosecutor correctly noted that no
questions concerning those other persons’ identities were asked during the preliminary
hearing (R. 134:71). The prosecutor then argued that he was unaware of the
paraphernalia report, which had not become part of his file because it was not part of this
case (R. 134:72).
The trial court ruled:
Well, the testimony so far was that [defendant] was somewhat
isolated because of the counter top and everyone was at least
somewhere between two to five feet away. [ don’t see how it would
be relevant to his defense [and] I don’t think he’s prejudiced by it.
[’m going to deny the motion.
(R. 134:72).

Defendant’s testimony. In his defense, defendant testified that he was at Lucero’s
apartment only to pick up a friend, Maria (R. 134:74, 78). When Maria indicated that she
would not be ready for a few minutes, defendant sat down and drank a beer another
person in the apartment had brought him (R. 134:74, 79). When defendant finished the
beer, he was told he could go into the kitchen to get another (R. 134:74). Another person
was 1nitially in the kitchen with defendant, but that person then went into the bathroom
(R. 134:79). )

While defendant was still in the kitchen, the officers arrived (R. 134:74).
Defendant had one hand on his beer and the other in his pocket when they arrived (R.

134:76). When the officers told him to remove his hand from his pocket, he put his beer

on the counter and took his hand out (R. 134:76). He did not toss any twists at that time



(R. 134:77). In fact, he was not even aware of them until one of the officers said that he
had found them on the floor and that they belonged to defendant (R. 134:77).

Defendant testified that he had been in the apartment for only three to five minutes
when the police arrived (R. 134:75).

SUMMARY OF THE ARGUMENT

Defendant claims that the prosecution committed a discovery violation under both
Brady v. Maryland and rule 16, Utah Rules of Criminal Procedure, when it did not
disclose the existence of the police report Detective Schneider filed in the paraphernalia
cases. Defendant claims that this discovery violation prejudiced him because the report
contained the names of the other people who were in Lucero’s apartment when defendant
was arrested, and those people might have had “potentially exculpatory evidence.” Thus,
defendant claims, the trial court abused its discretion in not granting his motion for
mistrial or dismissal based on the alleged violation.

Before this Court will consider a claim on appeal, defendant must show that the
claim was preserved below. Otherwise, the claim will be considered only if defendant
establishes that plain error or exceptional circumstances justify its review. Here,
defendant did not preserve his discovery claims below. Moreover, he does not argue
plain error or exceptional circumstances on appeal. Consequently, this Court should not
consider defendant’s claims.

Even if this Court reaches defendant’s claims, they may be reviewed only for plain

error. To establish plain error, defendant must show (1) that an error occurred; (2) that



the error should have been obvious to the trial court; and (3) that the error was prejudicial
to him. Here, defendant cannot establish plain error on either of his claims.

To establish a Brady claim, defendant must show both that he could not have
obtained the information through his own diligence and that the omitted information was
material and exculpatory. Defendant cannot make either showing here. First, where
defendant personally knew at least one of the people, Maria, who was in the apartment at
the time he was arrested, and also knew the names both of the apartment renter and the
other person who was arrested on paraphernalia charges that day, defendant cannot show
that the information he claims should have been disclosed—i.e., the names of the other
persons present in the apartment when he was arrested—was unavailable to him through
other sources. Second, where defendant has not included either a copy of the police
report or any information concerning what testimony, if any, the witnesses named therein
had to offer concerning the drug twists, defendant cannot show that the undisclosed
evidence was material and exculpatory. Consequently, defendant’s Brady claim fails.

To establish a discovery violation under rule 16, defendant must show that he did
not know of the existence of the item that the prosecutor failed to disclose, that the
discovery request he submitted to the prosecutor encompassed the undisclosed item, and
that the failure to disclose the item prejudiced him. Again, defendant cannot make those
showings here. First, defendant has not shown why, when he knew at least three of the
five other people in the apartment when he was arrested, he could not have obtained the

names of the other two without the omitted police report. Second, defendant has not



shown why, based on the discovery request he made in this case, the prosecutor was
required to provide him with either the names of those people or a copy of the police
report that allegedly contained them. Finally, where defendant could have sought the
witnesses’ names on his own and where defendant has placed nothing in the record
indicating those witnesses would have helped his case, defendant has not shown he was
prejudiced by the alleged nondisclosure. Defendant’s rule 16 claim, therefore, also fails.
ARGUMENT

THIS COURT SHOULD REJECT DEFENDANT’S UNPRESERVED

DISCOVERY CLAIMS WHERE DEFENDANT DOES NOT ARGUE

PLAIN ERROR ON APPEAL AND CANNOT SHOW ERROR IN

ANY CASE

Defendant claims that the prosecution committed a discovery violation under both
Brady v. Maryland, 373 U.S. 83, 87 (1963), and rule 16, Utah Rules of Criminal
Procedure, when it did not disclose the existence of the police report that Detective
Schneider filed in the paraphernalia cases. Aplt. Br. at 9-19. Defendant claims this
discovery violation prejudiced him because it withheld from him the names of the other
people who were in the apartment when he was arrested and thus “‘den[ied] him
knowledge of potentially exculpatory witnesses in his case.” Aplt. Br. at 15. Defendant
concludes that the trial court abused its discretion in not granting his motion for mistrial
or dismissal based on this alleged discovery violation. See Aplt. Br. at 17-18.

This Court should reject defendant’s claims because they were not preserved

below and defendant does not argue plain error or exceptional circumstances on appeal.

Alternatively, defendant’s claims fail on their merits.
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A. Defendant’s claims fail because he did not raise them below and
does not argue plain error or exceptional circumstances on
appeal.

(X33

The general rule in criminal cases is that “‘a contemporaneous objection or some
form of specific preservation of claims of error must be made a part of the trial court
record before an appellate court will review such claim([s] on appeal.’” State v. Johnson,
774 P.2d 1141, 1144 (Utah 1989) (quoting State v. Tillman, 750 P.2d 546, 551 (Utah
1987)); see also State v. Holgate, 2000 UT 74, § 11, 10 P.3d 346. The objection at trial
must “‘be specific enough to give the trial court notice of the very error’” of which

(133

defendant now complains so that the court “‘might have an opportunity to correct [it] if
[the court] deems it proper.”” Tolman v. Winchester Hills Water Co., Inc., 912 P.2d 457,
460 (Utah App. 1996) (citations omitted).

This preservation rule “applies to every claim . . . unless a defendant can
demonstrate that ‘exceptional circumstances’ exist or ‘plain error’ occurred.” Holgate,
2000 UT 74, at§ 11. Where defendant “does not argue that ‘exceptional circumstances’
or ‘plain error’ justifies a review of the issue, [this Court will] decline to consider it on
appeal.” State v. Pledger, 896 P.2d 1226, 1229 n.5 (Utah 1995) (citation omitted); see
also State v. Jennings, 875 P.2d 566, 570 (Utah App. 1994).

In this case, defendant moved for a mistrial or dismissal after the State’s case-in-
chief based on surprise, not a discovery violation, arguing that “[a]pparently there’s

another [police] report out there . . . and it sounds like there’s some potential witnesses

that could be out there, some names of people that I don’t know who they are” (R.

11



134:69-70; Addendum B). Defendant never mentioned the state or federal due process
clauses or rule 16 in support of his motion, let alone argued that the prosecutor’s failure to
provide the report violated those provisions (R. 134:69-72; Addendum B). Consequently,
defendant’s claims were not preserved below.

Thus, defendant’s claims can only be reached on appeal 1f he demonstrates plain
error or exceptional circumstances. Holgate, 2000 UT 74, at § 11; Pledger, 896 P.2d at
1229; Jennings, 875 P.2d at 570. Because he has alleged neither, his claims fail.

Should this Court nevertheless decide to reach defendant’s unperserved claims, it
should only review them for plain error. To demonstrate plain error, defendant must
show (1) that an error occurred; (2) that the error should have been obvious to the trial
court; and (3) that the error was prejudicial to him. State v. Dunn, 850 P.2d 1201, 1208-
09 (Utah 1993).

B. Defendant’s Brady claim fails because he cannot show that the

names of those present in the apartment were unavailable to him
through other sources or that those names were exculpatory.

Defendant claims that the State violated his constitutional nghts to due process by
failing to provide him with a copy of a police report filed in a different case which
contained the names of persons who were in the same apartment as defendant when he
was arrested. See Aplt. Br. at 9-15.

Under both the state and federal due process clauses, the “prosecutor has a

constitutional duty to volunteer obviously exculpatory evidence and evidence that is ‘so

clearly supportive of a claim of innocence that 1t gives the prosecution notice of a duty to

12



produce.’” State v. Jarrell, 608 P.2d 218, 224 (Utah 1980) (quoting United States v.
Agurs, 427 U.S. 97, 107 (1976)). The prosecutor has this duty whether or not defendant
actually requests such evidence. See State v. Bisner, 2001 UT 99, § 32,37 P.3d 1073.
A defendant can show that the prosecutor violated this constitutional duty—i.e.,

committed a Brady violation under Brady v. Maryland, 373 U.S. 83, 87 (1963)—only if
he can establish that:

the state suppress[ed] information that (1) remain[ed] unknown to

the defense both before and throughout trial and (2) is material and

exculpatory, meaning its disclosure would have created a

“reasonable probability” that “the result of the proceeding would

have been different.”
Bisner, 2001 UT 99, q 33 (quoting United States v. Bagley, 473 U.S. 667, 682 (1985)).
However, “‘[w]hen . . . a defendant has enough information to be able to ascertain the
supposed Brady material on his own, there is no suppression by the government.”” /d.,
2001 UT 99, § 44 n.1 (quoting United States v. Aichele, 941 F.2d 761, 764 (9" Cir.
1991)).

1. Defendant’s claim fails where he had enough information
to ascertain the alleged Brady material on his own.

A defendant cannot establish a Brady violation “where the evidence at issue is
known to the defense prior to or during trial, where the defendant reasonably should have
known of the evidence, or where the defense had the opportunity to use the evidence to its
advantage during trial but failed to do so.” Bisner, 2001 UT 99, § 33. Thus, “‘[w]hen. ..
a defendant has enough information to be able to ascertain the supposed Brady material

on his own, there is no suppression by the government.”” /d., 2001 UT 99, § 44 n. |
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(quoting United States v. Aichele, 941 F.2d 761, 764 (9" Cir. 1991)). “[E]vidence is not
improperly withheld if the defense has knowledge of that evidence and defense counsel
simply fails to request it.” State v. Jarrell, 608 P.2d 218, 225 (Utah 1980).

Here, defendant claims that the prosecutor committed a Brady violation when he
did not disclose the police report Detective Schneider filed in the paraphernalia cases
because that report contained the names of the other people who were in the apartment
when defendant was arrested and those people might have been able to help defendant’s
case. See Aplt. Br. at 9, 11. Because defendant had sufficient information to, with
reasonable diligence, obtain that information on his own, he has not shown the first prong
of a Brady violation.

According to Sergeant Ross, there were only six people other than police officers
in the apartment when defendant was arrested; two of those six people were defendant
and Lucero, the leaseholder (R. 134:22, 25, 36, 39, 40). According to Detective
Schneider, there were only five other people present, including Lucero and defendant (R.
134:54, 63). Although defendant testified that yet another person was in the bathroom
when the police arrived (R. 134:79), defendant’s self-serving testimony was contradicted
by both Sergeant Ross and Detective Schneider (R. 134:39-40, 63). Thus, at most,
defendant was looking for the names of five people, other than himself, who were present
in the apartment when he was arrested.

However, prior to trial, defendant already knew the names of at least three of those

people. Defendant’s own trial testimony indicates that one of those people was his friend,
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Maria (R. 134:74). Then, from his preliminary hearing, defendant learned that another
person present—the one who rented the apartment—was named Lucero (R. 137:4; R.
134:16, 70); see also Aplt. Br. at 7 (“Only the report filed in Mr. Crespo’s case was
provided to the defense counsel, and it contained the names of only two of the witnesses
interviewed by police at the crime scene.”) (citing R. 134 at 70 (defense counsel
acknowledging prior knowledge of Lucero and Pollock)). Finally, as evidenced by his
opening statement, defendant also knew by the time of trial that a third person present
was named Pollock (134:17, 70); see Apit. Br. at 7.

Thus, by the time of his trial, defendant was at most still looking only for the
names of two of the people who were present in the apartment when he was arrested.
Since Maria was his friend (R. 134:74), defendant could have sought those names from
her. Nothing in the record indicates that defendant asked Maria for those last two names
or that Maria lacked that information.

Alternatively, defendant could have tried to obtain the information from Lucero.
From the preliminary hearing, defendant knew that Lucero was the person who was
renting the apartment in which defendant was arrested (R. 137:4). Since Lucero was the
apartment’s renter, Lucero would presumably know the people he let into his apartment.

Moreover, since defendant had gotten to the apartment on his own free will that day (R.

*In fact, Detective Ross’s police report, which was provided to defendant, see Aplt.
Br. at 7, not only identified Lucero and Pollock as being in the apartment at the time, but
also specifically identified them as the two people who were arrested on the paraphernalia
charges and provided the case number assigned to those charges. See Police Report at
Addendum C.
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134:73-74), he apparently knew where he could locate Lucero. Yet, nothing in the record
indicates that defendant asked Lucero for the names of the two unidentified people or that
Lucero lacked that information.

A third avenue open to defendant was to attempt to locate and talk with Pollock.
Defendant could have sought Pollock’s contact information from Maria or Lucero.

Again, nothing in the record indicates that defendant pursued this avenue or that it would
have been futile if pursued.

Finally, since the record indicates that defendant apparently knew about the
paraphernalia cases prior to his trial and that Lucero and Pollock were the persons
arrested in those cases (R. 134:16-17, 43, 64-65, 70); see also Aplt. Br. at 7 (referring to
police report in which paraphernalia arrests were listed), defendant could have sought any
police reports generated in those cases to determine whether those reports contained the
names of those two other people. Defendant did not take this route either (R. 134:69-72).

Based on this record, defendant had “enough information to be able to ascertain
the supposed Brady material on his own.” Bisner, 2001 UT 99, § 44. Therefore,
defendant cannot now base a Brady claim on his failure to obtain it. See Jarrell, 608 P.2d
at 225; see also Bisner, 2001 UT 99, 49 33, 44.

Consequently, defendant’s Brady claim fails.

2. Defendant’s claim fails because he cannot show that the
evidence was material and exculpatory.

“Contrary to appellant’s claims, the State is not constitutionally compelled to

disclose any and all information which may assist [a] defendant in preparing for trial.”
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State v. Workman, 635 P.2d 49, 52 (Utah 1981) (citation and internal quotation marks
omitted). Rather, as explained above, to establish a Brady violation, defendant must
show that the undisclosed evidence was both constitutionally “material” and “exculpatory
... to the defense.” Bisner, 2001 UT 99, § 32; see also Workman, 635 P.2d at 52 (“[F]or
undisclosed evidence to be considered as coming within the purview of [Brady], it must
be exculpatory in nature.”).

“Evidence is constitutionally material ‘if there is a reasonable probability’ that the
‘result of the proceeding would have been different had the evidence been disclosed to the
defense.”” State v. Bakalov, 1999 UT 45, 9 31, 979 P.2d 799 (quoting Bagley, 473 U.S. at
682). It is exculpatory only if it is “favorable” to the defendant. Bisner, 2001 UT 99,

9 32; see also State v. Perez, 2002 UT App 211, 9 34, 52 P.3d 451 (holding that where
evidence is inculpatory rather than exculpatory, no Brady claim exists).

Finally, “the ‘mere possibility’ that undisclosed evidence might favor a defendant
cannot establish a Brady violation.” Bakalov, 1999 UT 45, q 49 (quoting State v. Shaffer,
725 P.2d 1301, 1305-06 (Utah 1986)); see also United States v. Agurs, 427 U.S. 97, 109-
10 (1976) (“The mere possibility that an item of undisclosed information might have
helped the defense, or might have affected the outcome of the trial, does not establish
‘materiality’ in the constitutional sense.”); id., 427 U.S. at 112 n.20 (rejecting argument
that “standard” for materiality “should focus on the impact of the undisclosed evidence on
the defendant’s ability to prepare for trial” because inculpatory as well as exculpatory

evidence may affect preparation); Codianna v. Morris, 660 P.2d 1101, 1106 (Utah 1983).
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If the ““evidence is so speculative that it is impossible to see how it could have affected
the outcome of the trial,” the Brady claim must fail. State v. Shabata, 678 P.2d 785, 788
(Utah 1984).

Here, defendant claims that the State committed a Brady violation by failing to
provide him with a copy of the report Detective Schneider filed in the paraphernalia
cases. See Aplt. Br. at 9-14. No copy of Detective Schneider’s report appears in the
record. See State v. Wetzel, 868 P.2d 64, 67 (Utah 1993) (‘“Parties claiming error below
and seeking appellate review have the duty and responsibility to support their allegations
with an adequate record.”); see also State v. Pritchett, 2003 UT 24,9 13, 69 P.3d 1278
(“When crucial matters are not included in the record, the missing portions are presumed
to support the action of the trial court.” (citations and internal quotation marks omitted));
State v. Penman, 964 P.2d 1157, 1162 (Utah App. 1998).

Thus, the only non-speculative fact we know about the report is that it contains the
names of other individuals who were in the apartment when defendant was arrested (R.
134:66, 69-70). As stated, three of those names were already known to defendant. See
pp. 14-15 supra. Because defendant did not call any of those three people as witnesses at
his trial, the presumption is those witnesses did not have material, exculpatory evidence.
In any case, because defendant knew the names of these people, the nondisclosure of their
names cannot support defendant’s Brady claim.

Only two of the people named in the report, therefore, could support defendant’s

claim. Because those people—Ilike Maria, Lucero and Pollock—may know nothing about
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defendant’s crime or may only have information that inculpates defendant, their names
alone are not material and exculpatory in the constitutional sense. Defendant simply
cannot show that “‘there is a reasonable probability’ that the ‘result of [defendant’s trial]
would have been different’” had defendant known those names. Bakalov, 1999 UT 45,

9 31 (quoting Bagley, 473 U.S. at 682). Indeed, we do not even know whether defendant
would have called these two witnesses if he had known their names. Thus, whether those
witnesses would have provided exculpatory evidence “is so speculative that it is
impossible to see how it could have affected the outcome of the trial.” Shabata, 678 P.2d
at 788; see also Perez, 2002 UT App 211, § 34.

Defendant attempts to overcome this record deficiency by claiming that “when the
prosecutor withholds the names of witnesses, it is not necessary for the defense to prove
that their testimonies are exculpatory” but only that “they are potentially exculpatory.”
Aplt. Br. at 11 (citing Bisner, 2001 UT 99, § 33). Defendant reasons that unknown
testimony automatically qualifies as Brady material because it is “potentially
exculpatory.” See Aplt. Br. at 11 (“So, the fact that the defense counsel in this case was
unable to provide the trial court with summaries of the witnesses’ testimonies does not
justify the prosecutor’s failure to provide the names and other known information about
them.”).

No authority supports defendant’s argument. Indeed, his claim is directly contrary
to the case law cited above. See Agurs, 427 U.S. 109-110; Bakalov, 1999 UT 45, § 49,

Shaffer, 725 P.2d at 1305-06, Shabata, 678 P.2d at 788, Codianna, 660 P.2d at 1106.
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Bisner, the sole case upon which he relies, see Aplt. Br. at 11, also does not
support this argument. The term “potentially exculpatory’ appears only once in Bisner,
and then only as a direct quote from a 6" Circuit Court of Appeals case. See Bisner, 2001
UT 99, § 33 (quoting United States v. Mullins, 22 F.3d 1365, 1371 (6™ Cir. 1994)
(additional citations omitted)). It appears almost immediately after the court confirms
that Brady applies “both to substantively exculpatory evidence and to that which may be
used for impeachment.” /d., 2001 UT 99, § 32. And it appears almost immediately
before the court confirms that “a Brady violation occurs only where the state suppresses
information that . . . is material and exculpatory, meaning its disclosure would have
created a ‘reasonable probability’ that ‘the result of the proceeding would have been
different.”” Id., 2001 UT 99, § 33 (emphasis added).

In this context, there are only two possible interpretations of “potentially
exculpatory.” The first merely recognizes that all exculpatory evidence is only
potentially exculpatory until the jury accepts it as fact. The second, possible where
Bisner involved impeachment rather than direct exculpatory evidence, merely recognizes
that Brady reaches not only evidence with an obvious exculpatory value, but also
impeachment evidence, which, because it is not directly favorable to a defendant, is not
strictly-speaking exculpatory, but only potentially so.

In short, nothing in either Bisner or the case from which the “potentially
exculpatory” language is quoted supports defendant’s contention that Brady applies to all

undisclosed information so long as its unknown nature holds out the possibility that it
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might be exculpatory. See Bisner, 2001 UT 99, 9 31-40; see also Mullins, 22 F.3d at
1370-73; Thigpen v. State, 825 So0.2d 241, 245 (Ala. Crim. App. 2001) (rejecting Brady
claim where defendant ““did not identify any exculpatory evidence that Timothy
Worsham, the witness whose name allegedly was not disclosed, could have provided™)
(footnote omitted), cert. denied (Ala. Jan. 25, 2002). To the contrary, as explained above,
the clear import of Brady and its progeny, including Bisner, is that the “mere possibility”
that undisclosed evidence might be exculpatory can never establish a Brady violation.
See Agurs, 427 U.S. 109-110; Bisner, 2001 UT 99, 9 31-40; Bakalov, 1999 UT 45, § 49,
Shaffer, 725 P.2d at 1305-06, Shabata, 678 P.2d at 788, Codianna, 660 P.2d at 1106.
Significantly, defendant was not without a means by which to place that evidence
on the record. For instance, instead of requesting the drastic remedies of mistrial or
dismissal, defendant could have sought a continuance to obtain a copy of the report,
investigate any potential witnesses identified therein, and then call them at trial or at least
proffer their testimony in support of his discovery claim. See, e.g.,, State v.
Christofferson, 793 P.2d 944, 948 (Utah App. 1990) (suggesting there is hierarchy of
remedies for discovery violations; holding that trial court does not abuse its discretion in
rejecting dismissal remedy when defendant has failed to seek “other, less harsh
remedies”). Alternatively, defendant could have sought the undisclosed information after
trial and then filed a motion for new trial and requested an evidentiary hearing thereon.

Finally, defendant could on appeal have alleged ineffective assistance of his trial counsel
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and requested a remand under rule 23B to develop a factual record in support of his
claim’

Because defendant pursued none of these options, this Court 1s left with mere
speculation as to whether the two missing witnesses may have helped defendant’s case
As already stated, “the ‘mere possibility’ that undisclosed evidence might favor a
defendant cannot establish a Brady violation.” Bakalov, 1999 UT 45, § 49 (citation
omitted).

Consequently, defendant’s Brady claim fails.

C. Defendant’s rule 16 claim fails because defendant should have

been aware of the police report and the names it contained
before trial; because such information was not encompassed
within his discovery request; and because, in any case, he has not
made the necessary showing of prejudice to support his claim.

Defendant alternatively claims that the State’s failure to provide him with a copy

of Detective Schneider’s report in the paraphernalia cases “violated the Discovery Rule,

*Perhaps because of the need to have the disputed evidence 1n the record, all the
discovery cases in Utah found by the State address situations 1n which the specific nature
of the disputed evidence was either placed on the record at tnal or was placed on the
record through another method, usually a post-trial motion. See, e g, State v Hopkins,
1999 UT 98, § 21, 989 P.2d 1065 (evidence presented at tnal); State v Whttle, 1999 UT
96, 9 23, 989 P.2d 52 (evidence disclosed at trial); State v Menzies, 889 P.2d 393, 400
(Utah 1994) (evidence presented during tnial); State v Knight, 734 P.2d 913, 916 (Utah
1987) (evidence presented during tnal); State v Fierst, 692 P.2d 751, 752 (Utah 1984)
(unclear how evidence became part of record but substance of disputed evidence clearly
established), State v Perez, 2002 UT App 211, 4 37, 52 P.3d 451 (evidence presented at
trial), State v Marunez, 2002 UT App 126, 99 12-13, 47 P.3d 115 (evidence presented at
trial), State v Rugebregt, 965 P 2d 518, 522 (Utah App 1998) (evidence presented at
trial), State v Christofferson, 793 P 2d 944, 946 (Utah App. 1990) (evidence presented
duning trial), State v Grueber, 776 P.2d 70, 73 (Utah App. 1989) (evidence presented
during tnal)
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Rule 16 of the Utah Rules of Criminal Procedure.” Aplt. Br. at 15. Specifically,
defendant claims that, because he “made a formal discovery request pursuant to Rule 16
and “asked for ‘[a]ny evidence which tends to negate . . . or mitigate’ his guilt, a list of all
witnesses the State intended to call for trial, along with their personal contact information,
and any reports involved in the prosecution or investigation of this case,” the police report
“containing the names of witnesses should have been provided to him.” Aplt. Br. at 15.
Defendant’s alternative claim also lacks merits.
Rule 16, Utah Rules of Criminal Procedure, provides:
(a)  Except as otherwise provided, the prosecutor shall disclose to
the defense upon request the following material or

information of which he has knowledge:

(1)  relevant written or recorded statements of the
defendant or codefendants;

(2)  the criminal record of the defendant;

(3)  physical evidence seized from the defendant or
codefendant;

(4)  evidence known to the prosecutor that tends to negate
the guilt of the accused, mitigate the guilt of the
defendant, or mitigate the degree of the offense for
reduced punishment; and

(5) any other item of evidence which the court determines
on good cause shown should be made available to the
defendant in order for the defendant to adequately
prepare his defense.

(b)  The prosecutor shall make all disclosures as soon as
practicable following the filing of charges and before the
defendant is required to plead. The prosecutor has a
continuing duty to make disclosure.
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Utah R. Crnim. P. 16 (emphasis added).

Thus, while Brady or due process requires a prosecutor to disclose material
exculpatory evidence whether or not the defense requests it, see State v. Bisner, 2001 UT
99,9 32,37 P.3d 1073, rule 16 requires a prosecutor to make disclosures only upon
request, see Utah R. Crim. P. 16(a).

To make out a discovery claim under rule 16, defendant must first show that “the
scope of his request encompassed the omitted items and that the State undertook an
unqualified obligation to provide them.” State v. Hopkins, 1999 UT 98, § 20, 989 P.2d
1065. He must then “make a credible argument that the prosecutor’s errors have impaired
the defense.” State v. Knight, 734 P.2d 913, 921 (Utah 1987).

However, as with a Brady claim, a “‘prosecutor cannot be cited for a discovery
violation [under rule 16] where the defendant had knowledge of the existence of the item
that the State failed to disclose.”” State v. Whittle, 1999 UT 96, § 25, 989 P.2d 52 (quoting
approvingly State v. White, 931 S.W.2d 825, 832-33 (Mo. Ct. App. 1996)).

1. Defendant’s claim fails because he knew or should have
known about the police report before trial and could have
sought it on his own.
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