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IN THE SUPREWE COURT
of the
STATE OF UTAH

GERTRUDE H. SNYDER,
Plaintiff and Respondent,

ROBERT JAMES CLUNE and
ROY M. >TOKES,

)
:
)
3
VS, ) Case No. 9936
s
)
s
Defendants and Appelliants. )

RESPONDENT'S BRIEF

STATEMENT OF THE KIND OF CASE
This 1s an action for personal injuries alleged
to heve been received in an automobile accident
on a public highway In Utah County, Utah,

DISPOSITION IN LOWER COURT
Oefendants moved the lower court to dismiss
the action on the grounds that the Complaint of
plaintiff was barred by the Statute of Limitations
The lower court denied the motion. Appellants
then petitioned this court for an Intermediate
appeal which was granted.

RELIEF SOUGHT ON APPEAL
Appeliants ask that the Order of the |ower
sourt denying ther motion to dismiss be reversed
nd thet the action be dismissed.
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STATEMENT OF FACTS

The following facts are apparent from the
record or were agreed to by counsel at the hesr-
ing on asppellants® motion to dismiss.

1. This Is an action for personal injurles
sl leged to have coccurred in an automoblile acci-
dent on a public highway in Utah County, Utah,
on December 14, 1958,

2, Defendants and Appellants are not resi-
dents of the State of Utah, but reside in the
State of Callfornia, and as far is known have not
been in the State of Utah since the happening of
this sccident,

3. Plaintiff filed the Complaint in question
(Civlil No. 24,751) in the office of the Utah
County Clerk on December 17, (962 -~ four years
end three deys after the happening of the acddent,

4, Plaintlff flled an earlier complaint in
the office of the Utah County Cierk (Civil No.
24,5%5) on December 13, 1961,

Defendants and appeltants moved the court to
disniss the complaint upon the grounds that the
four years Statute of Limitations had expired.
At the hearing on the argument plaintiff raised
three points which she alleges are a complete
answer to her failure to file within the period
limited by statute. These are:

1« That the filing on December 17, 1962, was

2
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timely becouse of an intervening weekend during
which time the office of the Utah Courty Clerk was
legally closed.

2., Thet plaintiff filed an action arising out
of thls accident for these injuries on Jecember
13, 1961, in Utah County (Civil No. 24,555) on
which no action was taken, but which plaintiff
clalms had the effect of extending the time for
filing for one year from December 13, 1962,

3. That the absence of defendants from the
state of Utsh tolled the running of the Statute
of Limitations and, therefore, plaintiff?s action
is timely.

Plaintiff submits that under point #3 which was
relied on by the court, that the lower court
did not err in denying defendants motion to
disniss, and show this by consideration of pant
#3 ralsed by the plaintiff, and this point will
be treated as Point 1 of this brief,

ARGUMENT
POINT 1,
THAT THE A3SENCE OF DEFENDANTS FROM THE STATE

OF UTAH TOLLED THE RUNNING OF THE STATUTE OF
LIMITATIONS AND, THEREFORE, PLAINTIFF'S ACTION
IS TIVMELY.

e submit that the isae raised by Defendants
and Appellants motlon is controlled by Utah Code
Annotated, 1953, 73-12=35, which reads as follows:

3
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Etfect of sbsence from state.-="1f when
o cause of action accrues agsinst a
person when he Is out of the state, the
action may be commenced within the term
herein limited after his return to the
state; and if after a cause of action
accrues he departs from the state, the
time of his absence is not part of the
time limited for the commencement of the
action.”

Councli| for the defendants and appellants
stipulated and admitted to the lower court that
the defendants have been residents of the state
of California ever since the cause of action
srose, and stllil eare residents of the state of
Colifornia. The language of the statute, we
feel, is very explicit and clear when It reads,
".e8nd if, after a ceuse of action accrues, he
departs from the state, the time of his dsence
s not part of the time limited for the commence-
ment of the action.” e submit there is no
ambiguity in the wording of the statute; the |aw
simply says that if the defendants after the
Cause of action arcse depart from the state, the
time that he is absent does rot IImit the
Commencement of the action.

The defendants in answer to the above section
of the statute contends that due to the fact
thet the Secretary of State could be served so
8 to acquire jurisdiction of the defendants and
dppellants, that the statute on absence of the

4

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



defendants from the state has no application.
Reading of the Noneresident Motorist Vehicle
Act, Utah Code Annotated, 1953, 41-12«8, shows
no reference whatsoever to the Uteh statute on
the affect of absence from the steate. If it was
the Intent of the legislature to cut down the
meaning and effect of the statute dealing with
sbsence from the state, they would have, we
subnit, stated In the None.resident Motorist Ve
hicle act,

in the case of Keith 0"Brien Company vs.
Snyder, 51 U. 227, 160 P. 954, the Utah Supreme
Court had before It the Utah statute wording
exactly as set forth In Section 78«12.35, Utah
.ode Annotated 1953, The court found that the
jefendant depated from the state and was absent
therefrom for a period in excess of 5% years.

It was contended that an actlon could have been
:ommenced sgainst the defendant at any time by
lerving process on defendant's wife at the family
‘esidence or place of abode.

The Third Judicial Digrict Court in and for
‘alt Lake County, State of Utash, found that the
Iction was not barred by the Statute of Limi-
‘ations, and that the plaintiff was entitied to
ludgment. The Supreme Court after review of
‘he authorities of the meaning of the statute
elative to absence from the state said:

5
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"It Is not necessary to further review,
or quote from, the ceses; it must suffice
that the ?reat, the overwheiming weight
of authority, under statutes |ike ours,
is in support of the decision of the
District Court.”

The court pointed this out in connection with
Interpreting statutes the fundamental rule when
It steted:

"To hold that there is no difference
between 'being out of the state' and
being *absent from and resides out of
the state' is doing much more than

construing the meaning of language,
which is a judiciel function; it is
adding words to those used by the

lewmaking body, which is a legis=
latiie function," (Underiining supplled)
The Court in conclusion saids

“Indeed, the authorities that hold that
absence from the state tolls the statute,
all agree that the statute runs only during
the time the debtor is openty in the state
end immediately on his leaving it the
statute agaln ceases to run wuntil his
return, and that in computing time ail

the periods of absence must be considered
and added together,

In view of the foregoing but one conclu=
sion is permissible, which is, that the
judgment of the district court is right,

end should be affirmed. Such is the order."

Defendants and appellants contend that the
'Brien case having been decidedplor to the
oneresident Motorist Vehlicle Act is in affect
oided by the passage of the Non-resident

6
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motorist Vehicle Act. There Is not a Utah
supreme Court decision which supports defendants
end appellants contention. Thereis a late

Uteh Supreme Court decision which indicates
support of the decision of the Keith O'Brien
case.

This is the case of Paulmina Nick Seely,
Administratrix of the Estate of Jacobsen
E. >eely, Plaintiff and Appellant, vs.
Anella C. Cowley, Administratrix of the
Estate of James H. Cowley, aka James Hall
Cowley and James Cowley, Defendant ond
Respondent, decided October 9, 1961, 365
Pacific Reporter, 2nd, page 63.

The Supreme Court held that absence from the
it2te of the motorist's administratrix tolled
the running of the two year statute of Iimla
‘stlons for wrongful death. The appellant
:ontended that the court erred In applying this
rovision in the statute of limitations because
he defendant aimost Immediately after, the
idministratrix absented herself from the state
f Utah, and had been out of the state ever
ince, and that therefore the court should have
pplied the provisions of Section 78«12.35,
tah Code innotated 1953,the statute on effect
f absence from the state, the same identical
tatute which is involved in our case.

*daving determined that our statute of
limitation on wrongful death is not o
limitation on liability, the question
remains as to whether the provisions of
Section 78-12=35 apply to a duly appointed
personal representztive of an estate.
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The problem where 8 personal represén=
tatlve who can be sued has been appointed

is different from that in which no rep=-
resentative has been sppointed, In the
letter Instance our probate code gives a
creditor a right to apply for letfrs of
ddminlstration if those who have preference
do not apply at lease within three months.
In the case of  pesonal representative

who has been eppointed absenting himsel f
from the state there is no absolute remedy
to which 2 creditor Is entitled, Absence
from the state is not among the grounds
Ilsted for revocation of jetters of adminis=
tration under the provisions of Section
75«21, Utah Code Annotated, 1953, although
it might be a8 reason deemed sufficient by

8 court and thus be a ground for removel
under the authority of that section.,
Nevertheless, whether such a reason would

be deemed sufficient by a court would depend
Jpon the discretion of that court. Although
3 court's discretion cannot be arbitrarily
used, It could well be before that deter-
mination was made the two years would have
elapsed and a person whe had a good cause

of action would thus be deprived of his
rights unless the absence of the persoinal
renresentative of the estate of the wrongdoer
tolled the statute just as it does 1f the
wrongdoer himself is slive and Is asbsent
from the state. For this reason we are of
the opinion that Section 78«12-38 UtahCode
Anotated 1953, applied to a personel rep-
resentative of an estate who sbsents hinmself
from the state and therefore the court erred
in granting the dismlssal of the action on
the ground that the action had not been
crou?ht within two years ‘as provided in
Section 78«12-35, Utah Code :\nnotated, 1953,
Reversed, Costs to appellant,”

8

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



we observe that the court had before it the
vestlon of absence of the defendant from the
tete and said nothing by way of overuling the
'‘8rlen case. Also, thet a new administrator
ould have been apminted, but that the defendant
no wes appointed was absent from the state, and
¢ absence, the cart heid, tolled the running
f the statute.

The Supreme Courts of Alabama, ltlinols,
diens, lowa, andwashington, cited in 119 ALR
1ge 333, take the view th:t the statute similor
) the Utah statute is unequivocal in compre
msive terms, ond provides for the suspenslon
thout regerd to the character of the action as
' personam, in rem, or quasi in rem, and that

the legislature had intended that proceedings
rem which may be substituted for remedies in
rsonam (such as attachment), should be excluded
om the operation of the suspension provision,
e statute would have so provided, and that an
Ception to that provision may not be made by
plication. The ALR Annotated points out that
is argument is adopted by the greater weight of
thority, Cases from some twenty-seven states
! listed in support of the view that the running
the statyte wes tolled during the defendant's
ience from the state.

In Bode vs. Fiynn et al, a Wisconsin cese,
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292 NWR, page 284, the court held that an action
for demages brought more than six years after
occurence of colllsion against non-resident
defendant was not barred by I|imitations, even
though pleintiff could have served process upon
Secretry of State as permitted by statute.
This cese is almost identical with our case in so
fer as the pints of law raised by the defendant
wre concerned, and represents the majority opnion.
e submit that this case sets forth the correct
Ine of re soning.

The court said the following in 252 NuR,
age 285:

"The appelleants clain thet section 45.05
{3), Stats,, which makes the secretary of
state the attorney of a8 non-resident upon
whom summons a2nd complaint may be served in
ection growing out of his use of an auto-
mobile on the highways of the state, takes
the defendants out of section 330.30, Stats,,
which is to the genersl effect that, when

e person is out of the state when & cause

of action accrues against him, the statute
of limitation does not commence to run

until he comes into or removes to the state,
and jeaves the |imitation statute applicable
in his favor. The argument is that the
purpose of the |imitation statute is to give
the claiment six yeers in which to bring
this sult; and the purpose of exempting

the period of ubsence from the state is to
give the claimant the full period from the
time he may commence his suit; and these
purposes are fully effected by the statutory
provision for c¢>mnencing suit by service of
process upon the secretary of state. The
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respondent claims that the decision of this
court in State v, National Accident Society
of N.Y., 103 WISQ 208' 79 N.W, 220’ 223)
rules the point against the appellants,

The case relied on by respondent was
decided In 1899, The action was brought
by the state against & foreign insurance
corporation after it had withdrawn from
the state to recover the license fees for
previous years during which it had been
liceased to do business therein. When the
action was begun more than six years had
elapsed since the first fee involved was
payable., When the cause of action for this
license fee accrued, the statutes of |imi~
tation were as contained in r.5, 1878. The
section of those statutes epplying to actions
to recover for injuries to persons and
property, and the statutes applying to
persons without the state when the cause of
actlion accrued, so far as here material,
except in particulars ltater mentioned, were
the same as the present statutes. 3Section
4222, subd. 5, Rev., St. 1878, section
330.19 (5) Stats. 1931; section 4231, Rev.
at. 1873, section 330.30, Stats. 1931, The
latter statutes provide that: *'if, when the
cause of action shall accrue against any
person he shall be out of this state, such
action may be commenced within the terms
herein respectively Iimited after such
person shal |l return to or remove to this
state.* ODuring the period wherein the
license fees sued for were payable, sec.
1915 subd. 2, Stats. 1898, made the insurance
coomissioner do business in the stde upon
whom legal process might be served. The
court stated that it was "not unmindful of
the # # » doctrine, that when 3 corporation,
pursuant to a statutory requirement, maintains
en attorney in the state upon whom process
can be served * * * |t s a3 resident of the

11
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state for all the purposes of litigmtion an.
therefore entitlied to the benefit of exemptiw.
(general linitation) stitutes.” But the
court held that, notwithstanding the fact
that the state might have commenced an
adion against the insurance company by
serving & summons upon the insurance comm=-
issioner at any time during the period ine
volved, the statute of limitation did not
opply in its favor, because, "by section
4231, Rev., St. (1378), it is excluded from
the benefits of exemption (general timitation)
stotutes.,” |t was considered that the case
of Travelers! Ins. Co. v. Fricke, 99 Wis,
357, 74 NoJtia 372, 78 NW. 407, 4| L.3.A.
557, determined that the statute of |imi=-
tatlon did not apply in favor of foreign
corpordion, although the statute as to
service upon them was as above stated. The
court says that, if this were not otherwise
correct, the 1897 amendment of the 1373
statute, not contained in the statute when
the Travelers' Ins. Co. Case, supra, was
decided, made it so. This amendment proe
vided that the provision that actions might
be brought sgeinst nonresidents "returning
to or removing to" the state, within the
statutory period after their return or
removal, should not apply to foreign cor-
poration maintaining a manufacturing plant
in the state which had appointed a resident
of the state upon whom process might be
served, The argument in this resoect was
that the special exiusion of one class of
corporations from operation of the statute
indicated a legislative intent that no other

Class of corporations should be excluded.
The sane reasoning would leave nonresident
natural persons within section 330.30, even
if they had, as now, by virtue of section
85.05 (3), & person within the state upon
whom service of summons and complzint might
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be made, and thus make the present action
maintainable,

To construe the statute aes appellants
contend we must, as stated, in Stae v.
National Accident Society, supra, read into
Sectlon 330.%0 words that are not there,
The statute seys: "If when = person is out
of the state when the cause of action accrues”
the stahtute shall not run until he shall
"return to or remove to" the state. The
defendants, except Jensen, ware out of the
state when the cause of action against
the accrued. They have not removed to or
returned to the state since. As to Jensen,
president of the detendant |abor union, he
was In the state when the action accrued,
but he immediately left the state and hess
not "returned to or removed to" the stde
slnce. The Legislature could, had it seen
tit, have smended the statute as it did to
corporations owning manufactur ing plants,
etc., so as to cover all persons and all
other corporations when ¢ person represen=
ting them resided in the state upon whom
service might be procured, but it has never
done so. This leaves nonresident natural
persons us well as nonresident corporation
not excepted by the 1897 amendment (chapter
334), not entitled to the benefit of the
statute of limitation, although they have
designed residents of the state as their
attorneys upon whom process may be served.”

In the caose Staten vs. Vieiss, 303 Pacific 2nd,
3ge 1021, a case before the Supreme Court of
dsho on date of March 14, 1957, the Supreme
ourt had before it the question almost exactly
ike out present csse. The question presented
38 whether the provisions of the statute of
imitztion had oeen tolled by an ldaho statute
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which states 88 follows:

“|f, when the cause of action accrues against
a person, he Is out of the state, the action
mey be commenced within the term herein
IImited, after his return to the stote, and
1f, after the cause of action accrues, he
deperts from the state, the time of hils
absence is not part of the time |imited

for the commencement of the action.”

It is to be noted that thls statute is exactly
the s.me working as the tah statute set forth
under Sectlon 7¢-12+35, U.C.A, 953, except for
se word, "when", at the end of the first clause
of the Utah statute. The Utah statute states,
".s.870inst & person when he is out of the state".
wve respectfully submit that the word “"when" makes
no difference in the meaning of the two statutes.

The Defendsnt in the ldaho case contended
that summons could have been served upon him at
any time after the cause of action accrued by
serving the Secretary of State as the nonresi-
dent's attorney, and that therefore, the tolling
statute was not applicable to the situation,
and that therefore, the two year statute applied
nd the action was barred. The ldaho Supreme
-ourt said es follows:

"Cther courts of lest resort have held

that a statute which tolls the running of
the statute of |imitations when & defendant
(s out of the state when the cause of
action accrues, or departs from the state
thereafter, will be given effect even
though service could have been obtained on
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an agent within the state durin? his
absence, for exemple, a non-resident
nmotorist for injurles Inflicted while

using the hlighways of the state. Some
declsions taking the view that such possia-
ble service on the Secretary of State of
other designated involuntary agent is
immaterial and the statute stops running
during the period of absence from the

stde, notwithstanding the motor vehicle
statute, ‘ec. 49110l and Sec. 49-1202,

l.C., Or similar legisiation arei

Gotheiner v. Lenihan, 20 N.J. Misc. 119,

25 A. 2d 43C; Bode v, Flynn, 213 Wis,

509, 252 N.w., 284, 94 A,L.R. 480; Couts v.
Rose, 152 Ohio St. 458, 90 N.E, 2d 139;
Majuire v, Yellow Tax! Corporation, 253

App. Div. 249, | N.Y.S. 2d 749, affirmed

278 N.Y. 576, 16 N.E. 2d llO; Macri Ve
Flaherty, v.C., 115 F. Supp. 739.

In Anthes v. Anthes, 21 |daho 305,

121 P. 553, suit was brought on & proe-
mlssory note which would have been barred
by the provisions of what is now Jec.
5« 229, 1.C. At that time service of
summons <nd complaint could be made “by
leaving acpy thereof and a copy of the
compltaint in the cause at the usual place
of abode of the defendant with a member of
the fanily over the age of twenty-one
years.” Laws 1907, O. 321,

“hile the defendant in that case was a
resident, he was absent from the state
continuously for a period of time sufficient
to toll the stat.te of limitotlons., This
Court held that the statute which provided
8 mefthod of service of process upon a
resident of the state, temporarily absent
from his residence or from the state, did
not amend sec. 5229, 1.C. (the tolling
statute) and that the statute of Iimitations
Cceased to run during the period of absence,

15
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The same principle is announced in Keith
o%jrien Co. V. Snyder, 51 Utah 227, 169 P.
954, That Court heid thats "% #*# % j{ when
the cause of action accrues against a person,
he is vut of the state, the action may be
connenced within the term linited after his
return t> the state, 2nd if, after the cause
of :=tinn siccrues, he departs from the state,
the time 2¢ his absence is not part of the
time Iimited for the commencement of the
ection, applies though the debtor has a
place of abode or residence within the
state so that process might have been
served notwithstanding his absence.”

See also Buell v. Duchesne Mercantile
0., 64 Utsh 391, 231 P, 123,

In Roberts v. Hudson, 49 Idaho 132,

236 P, 364, this court heid that the
statute of |limitations runs in favor of
the debtor only while he is actually in
the state and is tolled as soon as he
leaves the state.

nany states have passed statutes similar
to Secs. 4921201 and 49«1202, {.C. which in
substsnce provide that noneresident owners,
operstors of, or persons riding in motor
vehicles are granted the privilege ofusing
the roads, highways and streets of this
state and that by so doing such operator, or
other persons therein enumerated shall be
deemed the equivalent to an uppointment by
Such noneresident of the Secretary of -tate
of the state of ldaho, to be his true and
lawful ettorney, upon whom may Le served
ell lawful summonses and processes against
him growlng out of any accident or liability
in which said noneresident may be involved
while operating, causing, or permitting
the operation of a motor vehicle upon such
hishways,

(1) Under the statute, Sec. 49-1202, |,
C., the appointment of the Secretary of
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State as such motorist®s attorney is an
involuntery, lIrrevocable one, iur, is bare
service on the Secretary of Stde sufficient
for the court to scquire jurisdiction of
the controversy, The statute further
provides: "# & # gych service shall| be
sufficient and valid personal service upon
seld noneresident;y provided, notice of
such service and a<an of the process is
forthwith sent by registered mail by the
plaintiff to the defendant, and the defene
dent's return receipt and plaintiff's
affidavit of complisnce herewith are
appended to the process and enfered as a
part of the return thereof; provided
fur ther, that personal service outside of
the state in accordance with the provisions
of the statutes of idaho relating fo personal
service of summons outside of the state
shall relleve a plaintiff from mailing
copies of the summons or process by regise
tered mail as hereinbefore provided.
Service of said process upon a defendant
shall not be complete until the same is
either made by registered mail or by
personal service outside of the State.™

It thusly appears that in case of service
of summons and complaint on the Secretary
of State as the involuntary agent of @
non-resident motorist is Incomplete uniess
the same is sent by registered mail to the
defendant and defendant's return receipt
secured, or in lieu thereof, personsl
service made outside the state of such
sumnons and complaint. The provision for
obtsining such service ¢ ntains no specific
exception to the provisions tolling the
statute of li!ﬂi’lation, >€Co, 5-229’ l.Co
Nor can we read such en exception into the
motor vehicle act, The statutes for

interpretation are not in irreconciable
conflict.
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(2) We ore therefore constrained to
hold that where a statute tolls the running
of the statute of Iimitations when the
deferd:nt is out of the state when the
cause of ..ction accrues, or depurts from
the state thereafter will be given effect
even though service could have been
obtained on an involuntary agent, in this
case the Secretary of State, during his
absence."

CONCLUS | ON
1. Under the provision of Section 78«12«35,
'tah Code Annotated 1953, the absence of the
efendants from the stote of Utah tolled the
unning of the statute of limitautions, and,

herefore, the judgment of the |ower court shoud
e affirmed.

Respectfully submitted,

Hugh Vern wentz
Attorney for Plaintiff
and Respondent.
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