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IN THE UTAH COURT OF APPEALS
JEANETTE CRAWFORD OSGUTHORPE,
Plaintiff-Appellee,
vs. Case No. 920395-CA
JERRY SILVER OSGUTHORPE,

Defendant-Appellant.

JURISDICTION OF COURT

Jurisdiction of this matter is conferred by Section

78-2a-3(2) (1).
STATEMENT OF ISSUES PRESENTED

1. Were the federal and state constitutional rights of
Defendant violated by finding Defendant guilty of criminal
contempt without (a) providing him proper notice of the charges
against him and penalties he was facing; (b) advising him as to
his right of assistance of counsel and appointment if he was
indigent; (c¢) advising him of his right to remain silent, (4)
conducting an evidentiary hearing where he could confront
witnesses and to offer testimony on his own behalf, and (e)
giving him other rights that are inherent in all criminal
proceedings? This issue presents a question of law. State v.
Gonzales, 822 P.2d 1214 (Utah App. 1991). As such, no
particular deference to a trial court's decision is required.

Carpet Barn v. State, 786 P.2d 770 (Utah App. 1990).




2. As to civil contempt, were Appellant's federal and state
constitutional rights violated in the proceeding below when the
lower court failed to conduct an inquiry as to whether Appellant
was indigent and if so failed to appoint counsel to represent

him? This issue presents a question of law. State v. Gonzales,

822 P.2d 1214 (Utah App. 1991).

3. Since no evidentiary hearing was conducted, was there
any evidence before the lower court to show beyond a reasonable
doubt that the appellant had the ability to comply with the
court's order and willfully failed to do so, thereby justifying
criminal contempt? Was there any evidence before the lower court
to show by clear and convincing evidence that the appellant had
the present ability to purge himself of civil contempt and
imprisonment by being able to make the required support payments?

Jense v. Jense, 784 P.2d 1249 (Utah App. 1989).

4. Did the lower court enter Findings of Fact and
Conclusions of Law which are legally sufficient to impose
criminal and civil contempt of court? This is a question of law

for the court to decide de novo. State v. Gonzales, 822 P.24

1214 (Utah App. 1991). Carpet Barn v. State, 786 P.2d 770 (Utah

App. 1990), Von Hake v. Thomas, 759 P.2d 1162 (Utah 1988).

5. Did the lower court violate Article 1, Section 16 of the
Utah Constitution by imposing a jail sentence against Defendant
amounting to imprisonment for debt? This is a question of law to

be reviewed by the Court de novo. State v. Gonzales, 822 P.2d4

1214 (Utah App. 1991). Carpet Barn v. State, 786 P.2d 770 (Utah

App. 1990).

7. Did the lower court err in awarding attorneys' fee to



the plaintiff for litigation occurring before the Utah Supreme
Court and United States Federal District Court when neither court

specifically awarded such fees? §30-3-3, U.C.A.; Riche v. Riche,

784 P.2d 465 (Utah App. 1989); State v. Gonzales, 822 P.2d 1214

(Utah App. 1991). Carpet Barn v. State, 786 P.2d 770 (Utah App.

1990).
CONSTITUTIONAL PROVISIONS AND STATUTES
Pertinent constitutional and statutory provisions are
contained in the Addendum to this Brief.
STATEMENT OF THE CASE

Nature of the Case

This is an appeal from the order of the Honorable Judge
Homer F. Wilkinson finding Defendant in contempt of court
thereby causing Defendant's incarceration for thirty days in the
Salt Lake County jail. It is also an appeal from the order of
Judge Wilkinson upon remand awarding attorneys' fees to the
plaintiff as to litigation in the Utah Supreme Court and the
Federal District Court of Utah.

Course of Proceedings and Statement of Facts

Because this appeal centers around the court proceedings
below, the underlying facts of this divorce action serve only as
background to this appeal. References will be made to the record
number of both pleadings and transcripts. For those instances
where no record number is available, the date of transcript and
page number will be utilized or a description of the document's
location will be given. Relevant documents which are not
contained in the District Court file but which are contained in

the file of the Utah Supreme Court, or the United States Federal



District Court will be contained in the Addendum. Finally, all
matters dealing with contempt will be underlined.

The plaintiff and defendant were married on August 26, 1974
and separated on December 26, 1987. The parties had four
children during their marriage. On December 30, 1987 Jeannette
Osguthorpe filed a Verified Complaint for Divorce hefore the
Honorable Homer F. Wilkinson. (R. 2). During the preliminary
proceedings the 1986 joint federal and state income tax forms
were entered into the record. (R. 36-48). These documents
showed that the adjusted gross income including wages, interest
and rental income from both parties totalled $17,371.00. (R.
34). Prior to trial the defendant filed a financial declaration
under oath stating that his total monthly income as of 1988 was
$2,350.00. (R. 80-88).

During the lower court proceedings of divorce, Defendant was
represented by attorney David Dolowitz. (R. 63-63). On August
16, 1988 a trial was held before the Honorable Homer Wilkinson.
During the trial the 1982 through 1987 joint income tax returns
of the parties were received into evidence. (R. 157). At the
conclusion of the trial the court awarded custody of the children
to the plaintiff subject to reasonable visitation by the
defendant. The court ordered Defendant to pay $150.00 support
per month per child and $150.00 alimony per month for a period of
five years, then $1.00 per year for the next five years. The
court also made various orders concerning health insurance and
personal property. (R. 159).

Fewer than four months after the divorce trial, Plaintiff

filed a Verified Motion for Order to Show Cause and sought an



order of the court finding Defendant in contempt. (R. 176-180).

Shortly thereafter, the attorney for defendant's attorney filed a

motion for contempt against Plaintiff's attorney on the basis

that he had willfully failed to prepare written Findings of Fact,
Conclusions of Law and a Divorce Decree in accordance with the
bench ruling of the lower court. (R. 215-17). 1In addition,

Defendant requested that Plaintiff be held in contempt for

failure to abide by the previous bench order of the court. (R.
218-223).

Plaintiff's counsel subsequently prepared the required
documents. On February 28, 1989 a hearing was held as to the
objections lodged by defense counsel concerning these documents.
(R. 250). The court essentially approved the Findings as written
and executed them on February 28, 1989. (R. 251-67). Likewise,
the Decree of Divorce was also executed. (R. 269-77). These
Findings and Decree form the basis for subsequent actions of
contempt which are the issue in this appeal.

On March 1, 1989 the Domestic Commissioner executed an order

ruling upon the separate motions for contempt filed by both

parties. (R. 279-283). Neither party was found in contempt by

the commissioner. On March 29, 1989 Defendant appealed to this

Court various provisions of the divorce decree. (R. 286-87).
On March 19, 1990 this Court affirmed all provisions of the
divorce decree on the basis that the lower court had not abused
its discretion. (R. 300-03; 131 Utah Adv. Rpt. 21; 791 P.2d
895.) This Court affirmed the lower court's decision of alimony
that the defendant had the ability to earn more than his present

income and had chosen to be employed by his father at a lower



salary. This Court also affirmed the lower court's finding that
the federal and state tax returns appeared to understate the
parties' income during the marriage. This Court stated:
"The trial court found that defendant was not being
candid as to his actual current income or was

purposefully under-employed. We defer to the trial

court's assessment of the credibility of the

witnesses....Given the evidence in the record, it was

well within the court's discretion to determine that

Defendant was either earning more than the evidence

indicated or had the ability to earn more money. 131

Utah Adv. Rpt. at 23.

Subsequently, on a petition for rehearing this Court awarded
attorneys' fees and costs on appeal. This Court found, "Because
those findings [of the lower court in the divorce action] are
supported by the evidence we award Plaintiff her costs and
reasonable attorneys' fees incurred on appeal and remand to the
trial court for a determination of reasonable attorneys' fees
Plaintiff has incurred on appeal.”" (134 Utah Adv. Rpt. at 23; R.
299).

On October 17, 1990 Plaintiff filed a "Verified Motion for

Judgment, Enforcement of Decree of Divorce, Determination of

Attorneys' Fee on Appeal, Contempt Order and Sanctions and Other

Relief." (R. 305-12).

During all of these preceding events Defendant was still
being represented by attorney David S. Dolowitz. ©On October 17,
1990 Mr. Dolowitz filed a Withdrawal of Counsel. (R. 377).
Concurrently, he also filed a Notice of Attorneys' Lien. (R.
375-76). On November 1, 1990 Plaintiff's attorney sent to
Defendant a "Notice to Appoint Successor Counsel." (R. 381).

On November 20, 1990 a hearing was held before the Honorable

Sandra Peuler, Domestic Relations Commissioner. Plaintiff was



represented by attorney Kent Kasting and Defendant appeared pro
se. (R. 402). At that time Plaintiff was awarded a judgment of
$22,538.00 consisting of delinquent child support, alimony,
attorneys' fees,and costs of appeal. The commissioner certified

to the judge the issue of Defendant's contempt and ordered an

evidentiary hearing be set unless Defendant brought himself
current through November prior to the evidentiary hearing. (R.
402).

Defendant filed a pro se objection to the commissioner's
recommendation claiming that he had insufficient income to pay

the continuing obligation ordered by the court and had no assets

available to pay the $§22,000 amount required for the purging of

contempt. (R. 404-08). He attached copies of his 1988 federal
income tax return to his objection. (R. 410-26). This
document, the federal tax return, showed an adjusted gross income
of $11,933.00.

On January 3, 1991 Commissioner Peuler affirmed her previous
decision and executed an order to that effect. (R. 436-441).
On January 25, 1991 the Court considered the objection to the
Domestic Commissioner's recommendation. The Court made various
orders regarding visitation, support, and personal property and

in addition "reserved for an evidentiary hearing plaintiff's

request for a finding of contempt, imposition of fine, sanctions,

and jail sentence with plaintiff being allowed to schedule such a

hearing in the future if she so desires.”" (R. 442; 449-55).

(Emphasis added).
On September 26, 1991 a new "Verified Motion for Judgment,

Contempt Order and Sanctions and Other Relief" was filed by




Plaintiff's attorney. (R. 466-71). In part, Plaintiff's
pleading stated:

Defendant's attitude of contempt for the orders of
this Court throughout the history of this case, and
since the November 1990 hearing, is blatant and
shameless. Plaintiff requests the Court impose
appropriate sanctions against Defendant, including but
not limited to sentencing him to an appropriate term in
the county jail for his contemptuous behavior. (R.
470-71). (Emphasis added).

On October 8, 1991 the motion of Plaintiff was heard.
Again, plaintiff was represented by her attorney Kent Kasting and
the defendant appeared pro se. The Commissioner recommended an
award of an additional $6,750 for a period of December 1990
through September 1991 of unpaid child support and alimony as

well as recommending an evidentiary hearing as to the issue of

contempt. (R. 484; 485-87).

On October 18, 1991 Defendant filed objections to the
domestic commissioner's recommendations. (R. 492-538).

Included in the exhibits attached by Defendant was his 1990
federal and state income tax returns. (R. 526-35). The 1990
federal return showed an adjusted gross income of $11,167.00.

On January 7, 1992 a hearing was held before the Honorable
Homer Wilkinson concerning the matters previously raised by
Plaintiff. Because this hearing and its subsequent orders are
relevant to this appeal the hearing and orders will be discussed
in some detail.

On January 7, 1992 Plaintiff appeared in person and with her
attorney, Kent Kasting. Defendant appeared in person pro se.
Prior to any evidence being taken a discussion occurred between
the court, Defendant, and Plaintiff's counsel. (R. 647-58). At

no time during this preliminary procedure was Defendant advised



of any criminal rights he may have or as to his right to have an
attorney appointed if he could not afford one.

During the hearing Plaintiff, Defendant, Plaintiff's
attorney, Defendant's present wife, and Plaintiff's brother all
testified. (R. 698-828). Defendant testified that he had
insufficient financial income to keep current on his support and
alimony obligation. (R. 757, 762-63, 778). Defendant's 1989
and 1990 income tax returns were offered and received into
evidence. (R. 785, Exs. 15 and 16). Defendant's new wife,
Gwenda, also testified that her husband did not have sufficient
income to meet the current support obligation. (R. 793). She
stated, in addition, that the defendant was representing himself
because they were unable to afford the services of an attorney.
(R. 795). Defendant testified that he had insufficient income
to pay for the past services of his own attorney Mr. Dolowitz and
that a lien had been filed against him. In addition, he had
insufficient income to pay the attorneys' fees for plaintiff.

(R. 765-66).

At the conclusion of the hearing the lower court made the
following statement in rendering its opinion. This statement is
quoted in its entirety because of its relevance to this appeal.

The Court would also find that the defendant is in
contenmpt of this court pursuant to Section 78-32-1(5),

"disobedience of any lawful judgment, order or process

of the court."” The Court would further find that the

defendant has had an opportunity to have a hearing here

in the courtroom, that evidence has been taken regarding

the contempt, that his credibility is in question, he

has not answered the questions put to him truthfully,

that the only evidence the court has to go on is that no

child support has been paid since February of 1991 and
that time only



Well, you take the $375 that was paid, and of
course none was paid in January, and going back to where
he hadn't paid full child support back I guess to almost
the time of the divorce, it looks like back in March of
1989, that there is an amount of child support--and this
would have to be determined accurately--but its up in
the amount of $16,000.

Now I'm not talking about alimony or attocrneys'
fees, I'm looking only at child support, and that he's
had the means to pay this child support and that he's
had a good education, he has the ability to, if he does
not have the income--and the Court even questions that--
that he is paying for rent in an excessive amcunt
instead of paying his child support.

The Court finds that this is one of the most
flagrant violations of the law as far as suppcrt of
children that has come before this Court, and as I say,
I cannot even comprehend how a father can allow himself
to do such a thing and still claim he loves his children
and wants to visit the children.

The Court would order, pursuant to Secticn
78-32-10--and of course I've indicated he has been found
in contempt—--that he be fined $200 and that he be
ordered to spend 30 days in the Salt Lake County jail.

The Court would further order, pursuant to Section
78-32-12 that the imprisonment is for his omission to
perform an act enjoined by law, which he is yet in the
power to pay, and that after serving the 30 days, he is
to continue to serve the time in jail until he pays the
child support as ordered by the court.

*x % %

The Court would further order that the prison—--or,
the jail sentence be stayed for a period of six days or
until the 13th day of January, 1992, that if the
defendant, by that time, has paid the sum of $5,000 to
the plaintiff for child support, then the sentence will
be stayed and each month thereafter that he pays child
support as ordered by the court, plus the sum of $300
towards the arrearage--or for an amount of $900--then
the jail term will be stayed.

If he fails to pay the $5,000 by the 13th day of
January, 1992 then he is to report to the Salt Lake
County jail at 12:00 noon. If he does not report, a
bench warrant will be issued for his arrest.

x % %

The alimony would have to be paid, too; I'm just
not ordering that that be paid as far as the jail. He's



in contempt of this Court as far as alimony and as far
as the obligation of attorneys' fees and all the orders
of this Court; and that should be noted for the record.

But I am purging him of the contempt if he's paid
the child support and gets the child support going, and
what you do as far as the collection of alimony, I'll
have to leave that to you. [Directed to Mr. Kasting].
(Transcript of January 7, 1992 entitled "Reporter's
Partial Transcript of Hearing on Commissioner's
Recommendation "Court's Ruling", pp. 9-13). (Emphasis
added) .

The oral order of the court was reduced to a judgment on
January 24, 1992. (R. 549-53). 1In addition, Findings of Fact
and Conclusions of Law were also entered by the lower court. (R.
555-63) .

In order to bring his support obligation more current and to
avoid a charge of contempt, Defendant and his current wife
applied for and received a loan from Valley Bank & Trust in the
amount of $5,000 and paid this to the plaintiff before January
13, 1992. Defendant then filed on February 21, 1992 a "Motion to
Reconsider Judgment" on the basis that he did not have the income
to pay the $900 a month imposed by the court and that now he was
required to pay installment amounts on the $5,000 loan. (R.
565). The Motion to Reconsider Judgment was denied by the court
on April 3, 1992. (R. 586).

Three months later on April 30, 1992 Plaintiff filed a new
"Verified Motion for Judgment, Attorneys' Fee and Immediate

Imposition of Jail Sentence." Plaintiff requested the immediate

imposition of the thirty day jail sentence previously staved by

the court together with additional judgments for unpaid support
and attorneys' fees. Plaintiff requested the following:
Defendant has again willfully and intentionally

violated the previous orders of this Court and,
therefore, is once again in blatant contempt of this




Court's previous orders and it is reasonable that he
should be ordered to immediately commence serving the
entire thirty-day jail sentence which the Court had
earlier imposed upon him but stayed conditioned upon his
complying with the payments the court required him to
make to the plaintiff and the court should issue a bench
warrant requiring the defendant to commence serving that
jail sentence forthwith. (R. 590-91). (Emphasis
added) .

On May 7, 1992 a Notice of Hearing of this Motion was filed.
It stated the following:

Please take notice that Plaintiff's Verified Motion
for Judgment, Attorneys' Fees and Immediate Imposition
of Jail Sentence will come on for hearing on the 18th
day of May, 1992 at 9:00 a.m. before the Honorable Homer
F. Wilkinson, Judge of the above-entitled court. (R.
593). (Emphasis added).

On May 18, 1992 Plaintiff's motion came before the lower
court. Plaintiff was now represented by her new attorney, Sharon
A. Donovan. Defendant once again appeared pro se. No attempt
was made to conduct an evidentiary hearing. No effort was made
to advise Defendant of any criminal rights nor was inquiry made
concerning his financial status to hire an attorney. Concerning
the appellant's ability to pay, Plaintiff's counsel made the
following statement:

He clearly has the ability to pay child support.

I'm sure the court is aware of the Osguthorpe farm up in

Park City, which part of it has been condemned in the

newspaper recently, and they indicated that they

received about $600,000--at least the family has--for

the widening of the road into Park City and other

property which is worth a couple of million dollars up

there with the family properties. (R. 635).

In another portion of the hearing, Plaintiff's counsel stated:
And if Dr. Osguthorpe is only making $5.00 an hour,
which I highly doubt given the amount of eduction he's
had, given his family background, they own the
veterinary clinic, they own property, he says he doesn't

have an interest in it. (R. 643).

Defendant informed the court that he had no interest in the
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Osguthorpe family farm nor the income of his father. (R. 639).
Moreover, he again asserted that his income as shown by his
income tax returns was insufficient to pay the current amount of
child support and alimony together with the past amount for
arrearages. Defendant offered his 1991 tax returns to
substantiate this claim. (R. 638, Ex. 2).

Defendant then made the following statement:

I'm doing the best I can with the income I have. I
have no other source from which to draw and I wish I
did. I wish I did have the income. But veterinary
medicine is tough right now. It's going through tough
economic times right now. I wish I could make more to
bring this situation current, Your Honor. I've checked
on other jobs in this area, and there are none available
at this time, Your Honor. (R. 640).

At the conclusion of the hearing, the following dialogue

occurred:

THE COURT: Please understand, Mr. Osguthorpe, I did let
yvou know that you had the right to call witnesses; if
yvou have any, or to have them take the stand, or to take
the stand yourself and give any testimony.

MR. OSGUTHROPE: I didn't know today that I could call
witnesses, Your Honor. I thought this was just a motion
to show cause. I'm not familiar--that familiar with the
court system.

THE COURT: You have a right to--in order to show cause,
at which you have a right to bring any witnesses in to
testify. (R. 645).

The court sustained its previous order and structured the

contempt of court identically to the January contempt. Defendant

was ordered to serve thirty days in the Salt Lake County jail

and, pursuant to Section 73-32-12, to a continuing sentence

beyond that time in the event he did not comply with the child

support and alimony requirements. The court stayed the order
until May 26 at 12:00 noon at which time $2,000 had to be paid to

the plaintiff. In addition, if the monthly $900 was not paid by
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June 5, a bench warrant would be issued for his arrest. (Tr.

May 18, 1992 at 2-4). After imposition of this sentence,
Plaintiff asked, "Where am I going to come up with this income,
Your Honor?" The Court replied, "Mr. Osguthorpe, payment of
money is your responsibility which has been placed on you by this
Court and by the Court of Appeals. As I indicated.to you before,
I'm not telling you what to do. You do what you have to do."
(Transcript of June 18, 1992, "Court's Ruling", p. 4).

On June 11, 1992 Defendant's present appellate counsel
entered his appearance for the Defendant. (R. 606). Counsel
was retained by Defendant's father because of his father's
concern that his son would spend an indefinite term in the Salt
Lake County jail under the court's orders. Subsequently, because
of certain procedural irregularities, counsel for both parties
stipulated that the May 18 order would be adjusted in order to
give Defendant time to comply. Accordingly, the amount of
payment was adjusted to $3,050 and Defendant was given until June
24, 1992 at 12:00 noon in order to make the payment. (R.
607-16). On June 5, 1992 a warrant and order of commitment was
issued against the defendant. The order stated in part:

Now, therefore, in obedience to an order of the

court made and entered on the 5th day of June, 1992 you

are commanded to take into your custody and commit to

the Salt Lake County jail Jerry S. Osguthorpe and to

confine him therein for a period of thirty days or until

such time as he shall purge himself of this court's

finding of contempt by fully cooperating with this

court's previous orders.... (R. 617-18). (Emphasis
added) .

On June 24, 1992 a Notice of Appeal as to the lower court's
decision of contempt of June 19, 1992 was filed in the District

Court. (R. 632). Subsequently, Petitioner filed a Motion for
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Stay of Jail Sentence pending appeal with this Court. (See
Addendum). Attached to this motion was an affidavit of Defendant
stating that he had been representing himself throughout the
lower court proceeding because he was financially unable to
afford an attorney. In addition, he attached letters from Valley
Bank stating that he could receive no further loans because of
his poor credit, as well as three letters from other
veterinarians relating to the current salary of contract
veterinarians and stating that the veterinarian economic climate
was poor. (See Addendum).

On June 24, 1992 the Honorable Russell W. Bench of this
Court entered a temporary stay order of the jail sentence pending
a hearing on the merits before a panel of this Court. (See
Addenum). On July 16, 1992 this Court heard oral argument
concerning the motion for stay. The Court made the following
order:

It is hereby ordered that the Motion for Stay

Pending Appeal is denied, and the temporary stay

previously granted is vacated, based upon the court's

determination that appellant has not sufficiently

demonstrated that he would be likely to succeed on the

merits of the appeal. See Jensen v.
Schwendiman, 744 P.2d4 1026, 1027 (Utah App. 1987).

and

It is furthered ordered that the case is temporarily

remanded to the trial court for determination and entry

of an award of appellee's costs and attorneys' fees

reasonably incurred in opposing the motion for stay.

(See Addendum) .

On August 5, 1992 Defendant filed a Petition for
Extraordinary Writ with the Utah Supreme Court requesting a

review of the failure of the District Court and this Court to

stay the imposition of the jail sentence pending final review on



this appeal. On August 13, 1992 the attorney for Plaintiff filed
a Memorandum of Points and Authorities in opposition to the
issuance of a writ and concluded by stating, "Respondent
respectfully requests that the Petition for Extraordinary Relief
be denied, that no stay of the jail sentence be granted and that

Respondent be awarded her attorneys' fees and court costs

herein." (See Addendum). (Emphasis added).

On August 17, 1992 a panel of the Utah Supreme Court heard
oral argument concerning Defendant's Petition. On the same day a
minute entry was entered stating, "In the absence of an adequate
foundation the Petition for Extraordinary Writ is denied. 1In
addition, the motion for a stay of execution is also denied."
(See Addendum).

On August 12, 1992 a second warrant and order of commitment
was executed by the lower court. This warrant also directed the
county sheriff to confine defendant for a period of thirty days
or until such time "as he shall purge himself of this Court's
finding of contempt by fully cooperating with this Court's
previous orders relating to payment of the amount of $3,050 in
delinquent child support and alimony through June of 1992." (See
warrant contained in unnumbered pages of Vol. II of District
Court Record).

On August 27, Defendant surrendered himself to the Salt Lake
County Sheriff. On this same date Defendant filed a Writ of
Habeas Corpus in the Federal District Court of Utah claiming
unlawful incarceration. (See Addendum).

On August 31, 1992 Defendant's father D. A. Osguthorpe and

Defendant's wife, Gwenda, paid $2,000 cash to the Salt Lake



County Jail Clerk on the representation that such money would be
utilized as bail to release Defendant from incarceration.
Defendant was released that same day. On September 21, 1992
Plaintiff filed a motion to transfer these funds to Plaintiff
claiming that the money was properly hers and was not "bail".
See Motion to Release Funds to Plaintiff and Affidavit of Sharon
A. Donovan contained in Vol. II of District Court Pleadings
unnumbered pages.

On September 23, 1992 a hearing was held in the District
Court concerning Plaintiff's motion for release of funds. At
that time Defendant called Gwenda Osguthorpe and D.A. Osguthorpe
who both testified that the $2,000 belonged to D.A. Osguthorpe
and was posted upon the representation of the Salt Lake County
Jail personnel that the money was to be used for bail and would
be returned if Defendant attended all court hearings. (R.
667-82) .

During cross examination of Defendant's father, Dr. D.A.
Osguthorpe, Plaintiff's counsel directly and frankly asked
Defendant's father why he was not willing to pay the support
obligation of his son. The following dialogue occurred:

Q. The last question I have, Dr. Osguthorpe, is: you are
quite emphathetic in your testimony that had you known
that this $2,000 might have gone towards child support,
you wouldn't have given them a dime. 1Is that correct?

A. Yes.

Q. Why do you feel so strongly about that, Dr. Osguthorpe?

A. You have been irritating me for the past four years. I
have omitted them from my will, and I was told that they
were going to harrass me until they got every dime I've
got, and I'll tell you that as far as I'm concerned, I
have written them all out of my will. And just because

I have a few dollars, it's no sign that I have to pick
this up all the time, and I'm not going to.



Q. I guess my question, and what I don't understand in this
case, Dr. Osguthorpe, is why you feel so strongly about
not helping your own grandchildren such as you would
write them out of your will. Is there some vendetta
against Jeannette or something of that nature?

A. No, Jeannette's father was the sole cause of this whole
divorce, and these kinds of people--they're too many

good people in the world for me to spin my wheels with

these kinds of people.

Q. So no matter what, you're not going to do anything to
help your grandchildren as far as helping to support
them, correct?

A. I'm not. (Tr. 681-82).

At the conclusion of the hearing the lower court found
factually that both D.A. Osguthorpe and Gwenda Osguthorpe
believed that the money they were posting was for bail and that
the confusion was caused by jail personnel. The Court noted that
it had not set bail in the matter and that there was an error by
the jail in accepting the money as bail. The Court then stated:

Now the next question the Court has to face is:

whose money was being used? The Court would find that

the money was obtained by D.A. Osguthorpe, that it was

presented, given, loaned to Gwenda Osguthorpe, and that

she presented herself at the jail and paid the money to
the jail for the bail.

* % %

The Court is of the opinion that the money was

bail, but it was paid by Gwenda, that based on the

payment by Gwenda, the Court would grant the motion to

forfeit the bail. (R. 691).

During this same hearing Defendant's counsel argued that the
bench warrants issued by the court were ambiguous and not
consistent with the original orders of contempt. Specifically,
counsel argued that the original orders of the court in January

and May required Defendant to serve a straight thirty days in

jail plus any additional time until he complied with the monetary



payment. The bench warrants, however, provided that he would be
confined in jail for a period of thirty days or until such time
as he made the payments. This wording created an ambituity which
allowed the plaintiff to argue that the contempt was purely civil
since it provided a thirty-day maximum sentence or sooner if he
paid the reuired amount. Counsel stated he wanted this warrant
corrected in order to correctly argue in the federal action the
court's intent to utilize the criminal thirty-day statute. (R.
694-95) .

The Court in denying the motion to modify the language of
the warrant stated the following:

Well, the Court has not reviewed these orders; of
course I read them at the time, and I signed them, and I
know that there was discussion as to that first one,
whatever it was, I can't remember myself right now. But
Mr. Cook was a participant in the discussion at that
time.

And the Court does not feel that the motion now is
timely as far as changing any warrant. I would deny the
motion. And when vou talk about criminal contempt, this
Court was not indicating in any way that it was a
criminal proceeding here. This has been a civil action,

and of course the contempt was a civil contempt under
the law. (R. 696). (Emphasis added).

As predicted, the County Attorney in his response to the
Petition for Writ of Habeas Corpus on September 25, 1992 pled as
a defense that Petitioner was incarcerated solely for civil
contempt based upon the language contained in the warrant.

See Addendum.

During this same period of time a third revised warrant and
order of commitment was issued by the court in which the Salt
Lake County Jail was ordered to confine Defendant for a period of
thirty days or until such time "as he shall purge himself of this

Court's finding of contempt by fully cooperating with this
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Court's previous orders related to payment of the amount of
$3,950.00." See unnumbered page contained in Vol. II of
District Court file.

On September 28, 1992 Plaintiff filed a Verified Motion for
Judgment, Attorneys' Fees and Other Related Matters. This motion
was filed pursuant to the remand by this Court to determine
attorneys' fees for Defendant's attempt to stay the sentence. In
addition, however, Plaintiff sought attorneys' fees that she
incurred in the Supreme Court action and in the Federal District
Court action. See Motion and Affidavit of Sharon Donovan in
unnumbered portion of Vol. II of lower court record.

On October 1, 1992 Defendant was arrested outside of his
home and taken to the Salt Lake County jail for further
incarceration.

On October 2, 1992 a hearing was held in the Federal
District Court. Judge Bruce Jenkins granted the sheriff's motion
for dismissal on the basis that Defendant should pursue a
modification of the current support order in the state court and
that appellate review of the contempt proceeding was still
pending in the state system. The Order of Dismissal was executed
on October 16, 1992. See Addendun.

On October 6, 1992 Defendant filed a Memorandum in
Opposition to Plaintiff's Motion to Release Funds to Plaintiff on
the basis that the Court did not have authority to take the money
of Dr. D.A. Osguthorpe which was posted for bail and to turn it
over to Defendant's former wife. See Memorandum in unnumbered
pages of Vol. II District Court Record.

On October 9, 1992 a hearing was held concerning Plaintiff's
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motion for judgment and attorneys' fees. Plaintiff Jeanette
Osguthorpe testified as to the amount which was delinquent since
the last hearing. Defendant did not object to the computation of
these amounts. He did, however, object to Plaintiff's request
for $3,196.00 in attorneys' fees from the Utah Supreme Court on
the basis that Plaintiff had requested attorneys' fees from the
Utah Supreme Court but that they were not awarded. Likewise, he
objected to the award of attorneys' fees incurred by Plaintiff in
the federal habeas corpus action on the basis that she was not
even a party and that it was not directly related to the divorce
but was related to his incarceration. The Court made the
following order:

I think that the argument, of course, as to the
merits was brought up by the defendant, but this Court
is persuaded that the divorce statute, Title 30, as
referred to, that it does put responsibility on this
Court for the awarding of attorneys' fees in divorce
actions.

If the Supreme Court had denied, or the Federal
Court had denied them, then there's no question this
Court would not have acted.

But I have seen--well, I shouldn't say "many"--I've
seen cases where the Supreme Court has sent cases back
for the award of attorneys' fees. I've seen cases in
divorce actions where attorneys' fees are awarded where
the Supreme Court has not made an actual award of them.

So what I'm saying is this: I'm granting the
plaintiff's motion as prayed for attorneys' fees. Of
course I don't want to create more litigation; however,
if either the Supreme Court or the Federal Court did
take the position that they did not intend to have any
attorneys' fees awarded, then of course that would
override my order here today. Otherwise, they would be
awarded. (October 9, 1992 hearing, p. 12).

In the same proceeding Defendant's counsel made the

following request:



MR. COOK: And one more, then, also, Your Honor, we
would like to have credit for the previous four days he
was previously incarcerated when he was released
erroneously as to this sentence, so that he can add that
to the thirty days; so it's the same basic sentence. It
is the same sentence; he was only released because of
the error, and therefore we believe he should be
credited for those four days.

MS. DONOVAN: I think it was a new bench warrant.
Whatever the Court thinks.

THE COURT: What does the bench warrant say?

MS. DONOVAN: Thirty days.

MR. COOK: There were two separate bench warrants.
MS. DONOVAN: Did you--
MR. COOK: But they're both thirty days.

MS. DONOVAN: Or earlier if you'll pay the money.

THE COURT: Well I think he's entitled to any time

that he served, the he would be entitled to that. If

that's what the bench warrant is limited to, I would

grant that. (Transcript October 9, 1992 hearing, p.

14). (Emphasis added).

On October 16, 1992 the lower court signed an order to
credit the jail time thereby giving Defendant the four-day credit
for his previous incarceration. See "Order to Credit Jail
Time" contained in unnumbered pages of Vol. II of lower court
record.

On October 22, 1992 Plaintiff's counsel filed a "Motion for
Order Extending Revised Warrant and Order of Commitment." The
Affidavit of attorney Sharon Donovan filed in conjunction with
such motion stated that she had learned that based upon the
Court's earlier order allowing Defendant credit for time served
that Defendant would be released on October 23, 1992 after
serving 27 days in the county jail. The Affidavit stated, "Based

upon the language of the prior revised warrant and order of
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commitment, affiant respectfully requests that this Court extend
the jail sentence, until Defendant fully complies with paying the
$3,950 ordered by this Court."

On October 22, 1992 the Court entered its "Ex Parte Order
Extending Revised Warrant and Order of Commitment." The new order
provided that the Salt Lake County Jail was ordered not to
release Defendant "until he fully complies with paying the sum of
$3,950 or until further order of this Court." See Ex Parte Order
contained in Vol. Ii of unnumbered pages of District Court
Record.

As of October 23, 1992 Defendant had served 27 days in jail
based upon the contempt proceeding and was entitled to release
because of good time served. Once the Ex Parte Order was signed
by the lower court, however, it was apparent that the previous
representations made by Plaintiff and her attorney for purposes
of defeating the claim of a criminal contempt argument were
shifting mounds of sand. At this point, Defendant's father Dr.
D.A. Osguthorpe, in spite of the Defendant's opposition, elected
to pay an additional $1,950 to Plaintiff for his son's obligation
and to forego any claim as to the previous $2,000 he had paid
erroneously based on bail since otherwise his son would stay
in jail indefinitely. See "Motion and Stipulation" contained in
unnumbered pages of District Court Record Vol. II. Accordingly,
on October 23, 1992 the lower court ordered Defendant released
from custody and further ordered that the $2,000 being held in
dispute be released to Plaintiff.

Unbelievably, there have been no further procedural events

since the time of Defendant's release on October 23 until the
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time of the filing of this Brief approximately one month later.
SUMMARY OF ARGUMENT

1. Even though this was a domestic lawsuit, Defendant was
found guilty of criminal contempt and therefore was entitled to
all of the procedural and substantive protections that criminal
defendants are afforded. The failure to treat this matter as
criminal constitutes clear reversible error.

2. Because a finding of civil contempt can result in
unlimited jail incarceration an accused defendant is entitled to
assistance of counsel if he is indigent and unable to afford
counsel. No such inquiry was made in the instant case thereby
violating Defendant's due process rights.

3. Before criminal contempt can be imposed upon a defendant
the moving party must show beyond a reasonable doubt that a
petitioner had the ability to comply with the court's order and
has willfully failed to do so. 1In this case, no evidentiary
hearing was held at all in May and therefore this burden was
never even attempted to be met. For this reason there is no
evidence in the record to justify Defendant's conviction for
criminal contempt.

4. Likewise, before being able to be convicted of civil
contempt the moving party must show by clear and convincing
evidence that a defendant has the present ability to purge
himself by making the necessary required child support payments.
Again, no evidentiary hearing at all was held in this matter and
there is no evidentiary basis to believe that Defendant was able
to meet the conditions of the court to be released from

incarceration.
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5. Before a court can impose criminal or civil contempt it
must make findings of fact and conclusions of law which are
legally sufficient. In the instant case no such findings were
ever made as to the May hearing which resulted in Defendant's
imprisonment. For this reason, therefore, the incarceration was
contrary to law.

6. Article 1 Section 16 of the Utah Constitution prohibits
imprisonment for debt. Since there was no showing in this case
that the defendant was willfully refusing to pay his support
obligations, his imprisonment clearly violated this section of
the Utah Constitution.

7. Utah divorce statutes allow courts to assess attorneys'
fees in order to enable a party to prosecute or defend the
divorce action. This statute does not authorize costs incurred
in ancillary lawsuits not directly related to the divorce itself
nor does it permit the District Court to assess attorneys' fees
when such fees have not been granted by the higher courts.

ARGUMENT

Courts, lawyers, and clients are all familiar with the term
"contempt of court." It is a concept which is utilized each day
in our Jjudicial system as a threat or as an actual punishment.
It is therefore surprising that the technicalities of contempt
are so little known by those who daily utilize it. Hopefully,
the instant case and another case involving criminal contempt of
a lawyer being decided by a panel of this Court (State v.

Long, No. 910708) will help to educate the judges and lawyers of
this State to better understand the requirements of this drastic

remedy.
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Defendant will first examine the legal technicalities of
criminal and civil contempt to demonstrate that this case
involves both. Next, he will argue that his state and federal
constitutional rights were clearly violated in the procedural
aspects of both the criminal and civil contempt citations.

Defendant will then review the evidentiary basis that is
required before criminal and civil contempt can be imposed and
will demonstrate that this case has no such basis. Furthermore,
the lower court failed to make the required findings in order to
justify any imposition of criminal and civil contempt. Defendant
will next urge that without evidence of a willful failure to pay
a support obligation imprisonment amounts to a Utah State
constitutional violation of imprisonment for pure debt.

Finally, Defendant will attack the award of attorneys' fees
to Plaintiff concerning an extraordinary writ action brought
before the Utah Supreme Court and an habeas corpus action brought
before the Federal District Court. Defendant will demonstrate
that such fees are not allowable under Utah statute and cannot be
made by the District Court unless specifically ordered by the
other ancillary courts. These items will not be addressed in
serium.

POINT I
THE JANUARY AND MAY ORDERS OF THE LOWER
COURT CONSTITUTE BOTH CRIMINAL AND CIVIL
CONTEMPT.

During the September 23, 1992 hearing Judge Wilkinson made
the following enlightening statement:

And when you talk about criminal contempt, this

Court was not indicating in any way that it was a

criminal proceeding here. This has been a civil action,
and of course the contempt was a civil contempt under
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the law. (R. 696).
This statement says it all. The lower court simply did not
understand that even in this clearly civil action he had imposed
a criminal sentence against a defendant.

The Utah Supreme Court in Von Hake v. Thomas, 759 P.2d

1162 (Utah 1988) discussed in detail the law of contempt of
court. The Court stated:

The primary determinant of whether a particular
contempt order is to be labeled civil or criminal is the
trial court's purpose in entering the order....A
contempt order is criminal if its purpose is to
vindicate the court's authority, as by punishing an
individual for disobeying an order, even if the order
arises from civil proceedings....A contempt order is
civil if it has a remedial purpose, either to coerce an
individual to comply with a court order given for the
benefit of another party, or to compensate an aggrieved
party for injuries resulting from the failure to comply
with an order. 1Id. at 1168.

The Utah Supreme Court acknowledged the United States

Supreme Court decision of Hicks v. Feiock, 485 U.S. 624

(1988) in which the distinction between criminal and civil
contempt was outlined in terms of federal constitutional law. The
Utah Supreme Court stated that it would adopt the Feiock
approach as a matter of state law in the following manner:
For all future cases, we will follow the rule that

a contempt order is criminal if the fine or sentence

imposed is fixed and unconditional, but is civil if the

fine or imprisonment is conditional such that the

contemner can obtain relief from the contempt order

merely by doing some act as ordered by the court.

Further, a contempt order is civil if the order is to

pay a fine to the other party rather than to the court.

759 P.2d 1168 at n.>5.

The Order of Contempt being appealed in this case eminated
originally from the January 7, 1992 hearing. As quoted earlier,
the Court relied upon Section 78-32-10 to fine Defendant $200 and

to sentence him to thirty days in the Salt Lake County jail.
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(Tr. at 10, January 7, 1992 hearing). In addition, relying upon

Section 78-32-12 the Court stated, "that after serving the thirty

days, he is to continue to serve time in jail until he pays the

child support as ordered by the Court." Id. at 11. The written

order and findings echoes this same scheme of contempt. (R.
549-53; 555-63). Likewise, the May 18, 1992 hearing incorporated
this prior contempt sentence and reapplied it once again. (Tr.
May 18, 1992 at 2-4). The written order also repeated the
criminal and civil contempt penalties. (R. 613-14).

It is obvious, therefore, that the Court first sentenced
Defendant to a criminal contempt charge of thirty days in the
county jail plus a fine of $200. Second, the Court imposed a
civil contempt penalty for unlimited additional jail time beyond
the thirty days until Defendant purged himself by paying the
delinquent amount. In both cases, however, the Court stayed
these sentences to give the defendant ten days in which to pay
the set amount required. Pursuant to the January order Defendant
was able to borrow $5,000 and thus avoid incarceration. As to
the second order in May, however, Defendant was unable to ever

make this payment and it was only through the money of his father

that Defendant was released from incarceration. Had his father

not paid this required amount, there is no docubt in appellate
counsel's mind that Defendant would still be incarcerated!

The lower court together with many other judges and lawyers
practicing in Utah erroneously believe that if a thirty-day jail
sentence is stayed for a definite period of time to allow payment
of a specified amount that the contempt is civil and not criminal

since the defendant has the opportunity to "purge" himself before
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going to jail. However, this reasoning is erroneous since the
ability to purge must be present while incarcerated. Two cases
from other jurisdictions which utilize the identical orders of
this case were clearly found to constitute criminal contempt. 1In

Maddux v. Maddux, 475 N.W.2d 524 (Neb. 1991) the lower court

gave the defendant a short period of time to come up with an
amount in arrears. If he did not do so, like here, he was
ordered to spend thirty days in the county jail. The Nebraska
Supreme Court stated:

The order ceased to be coercive on April 1, 1989
because the jail sentence was no longer subject to
mitigation. If the child support amounts due were not
paid by April 1, 1989, Maddux was required to serve a
punitive thirty-day sentence, regardless of whether the
amounts were paid subsequent to that date. Maddux no
longer would be "holding the keys to his jail cell"
after April 1. An unconditional penalty is criminal in
nature because it is "solely and exclusively punitive in
character." Hicks v. Feiock, 485 U.S. 624, 633
(1988). 1Id. at 528.

Likewise, in the case of In Re Marriage of Talmadge, 534

N.E.2d 1356 (Ill.App. 1989) a similar order was entered by the
lower court. The Illinois Court of Appeals stated:

In the instant case, the order finding respondent
in contempt sentenced him to thirty days in jail with
said sentence to be stayed for a period of 45 days to
allow respondent to purge himself by payment of
$4,806.22 to petitioner. We find that this order was
criminal in nature because, once respondent failed to
pay within 45 days, he was to be incarcerated without
any way to purge himself. See Hicks, 108 S.Ct. at
1432. Thus, assuming that on remand, the trial court
finds that petitioner did consult with respondent,
respondent should be entitled to a new hearing using the
standard of beyond a reasonable doubt. Id. at 1363.

The second phase of Judge Wilkinson's contempt order was
clearly civil in nature. Civil contempt proceedings have two
fundamental attributes: (1) the contemner must be capable of

taking the action sought to be coerced and (2) no further
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contempt sanctions are imposed upon the contemner's compliance
with the pertinent court order. 1In other words, the contemner
must have an opportunity to purge himself of contempt by
complying with the pertinent court order. If the contenpt
sanction is incarceration, the defendant's circumstances should
be such that he may correctly be viewed as possessing the "keys

to his cell." Penfield Co. v. S.E.C, 330 U.S. 585, 590 (1947);

Von Hake, supra, p. 1168.

Under the c¢ivil contempt rule, a party can be held
indefinitely in jail until such time as he complies with the
court order. Thus, a civil contempt citation may carry a much
greater penalty than a criminal citation. An important standard
that must be considered in civil contempt cases, however, is that
the person who is sentenced to prison or jail must be capable of
purging himself at any time. As noted by the United States

Supreme Court in Feiock, supra:

Our precedents are clear, however, that punishment
may not be imposed in a civil contempt proceeding when
it is clearly established that the alleged contemner is
unable to comply with the terms of the order. 485 U.S.
at 638.

See also, State Ex Rel N.A. v. G.S., 456 N.w.2d 867

(Wis.App. 1990) (compliance with the purge provision must be

within the power of the contemner); Maddux v. Maddux, 475

N.W.2d 524 (Neb. 1991) (to be reasonable, the amount of money
required to be paid for a contemner to purge himself or herself
of contempt of court must be within the contemner's ability to
pay) .

The Supreme Court of Michigan and the Supreme Court of

Florida have held that even though a contempt order is in the
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nature of civil contempt, it immediately becomes criminal in
nature if the defendant is unable to comply with its terms. 1In

Sword v. Sword, 249 N.W.2d 88 (Mich. 1976), the court

stated:

If the defendant does not have the present ability
to pay, then he does not have the "keys to the jail";
what is nominally a civil contempt proceeding is in fact
a criminal proceeding--the defendant is not being
coerced, but punished. Id. at 88.

See also, Mead v. Batchelor, 460 N.W.2d 493 (Mich. 1990);

Bowen v. Bowen, 471 S.2d4 1274 (Fla. 1985).

A final legal principle that should be noted in the criminal
versus civil contempt comparison is that if both civil and
criminal relief are imposed in the same proceeding, then the
"criminal feature of the order is dominant and fixes its

character for purposes of review." Nye v. United States, 313 U.S.

33, 42-43 (1941); Von Hake v. Thomas, 759 P.2d at 1169.

In addition to labeling a contempt of court either criminal
or civil in nature, it is necessary to determine whether the
contempt is direct, i.e., committed in the presence of the judge,
or indirect, i.e., committed outside the presence of the judge.

Section 78-32-3, U.C.A.; Von Hake v. Thomas, supra at 1169. See

also, In Re Marriage of Betz, 558 N.E.2d 404, 418 (Ill.App.

1990) where the court stated:

Simply put, indirect contempt includes all
contempts which do not occur in such proximity to a
court that they fall within the direct contempt
category. In indirect contempt cases, the judge does
not have full personal knowledge of all elements of the
contempt. Therefore, proof of facts of which the court
cannot take judicial notice must be presented in order
to support a finding of contempt. Id. at 418-19.

In the instant case, there can be no doubt but that

defendant was found guilty of indirect criminal and civil



contempt. His failure to make the support payments clearly
occurred outside of the presence of the court and required proof
from Plaintiff in order for a contempt finding to be made. The
thirty-day incarceration and fine was clearly criminal in nature
for failure to pay past obligations. The additional
incarceration until he paid the future required amounts was
clearly civil in nature.

Obviously, it is to a defendant's advantage to contend that
a contempt of court is criminal because of the much higher burden
which attaches to a c¢riminal contempt proceeding. Conversely, it
is to the opposing party's advantage to claim the contempt is
civil. 1In the instant case, Defendant argued before the Utah
Supreme Court and the Federal District Court that the thirty-day
provision was criminal and therefore he had been denied all of
his federal and state due process rights. To counter this
argument, Plaintiff prepared the bench warrants in such a manner
that they were ambiguous. As noted earlier, in each case the
three bench warrants provided that Defendant would be confined
for a period of thirty days "or until such time as he shall purge
himself." Plaintiff argued below, therefore, that based upon the
language of the bench warrant (not upon the underlying order)
that this was a civil contempt order with a cap of thirty days
and the option of early release if he were to pay the money
sooner. See e.g., October 9, 1992 hearing, at 13-14. This
accidental or intentional ambiguity in the bench warrants created
the strange situation where Defendant's coun<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>