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IN THE SUPREME COURT OF THL STATE OF UTAH
L. 'A‘)J _»‘V‘ UTY;‘“

APR1 6 1964
STATE OF UTAH,

Regpondent, JAW, LIBRARY

G@se No, 9955
«¥8 2 cans

LARRY MYERS, :
Appellant, s

BRIEF OF APPELLANT

Appesl from the SECOND JUDICIAL DISTRICT COURT,
Webcr County, Hon CHARLES E. COWLEY, presiding.

A. PRATT KESLER
Attorney General
Attorney for Respondent
- State Capitol
Selt Lake Tity, Ttah’
Submitted by:

DALE E. STRATFORD
Attorney for Appellant
1101 Pirst Seec. Bldg,
Ogden, Utah
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IN THL SUPRIL GOURT C. wdin STAT. OF UTAH

STATE OF UTAH,

Pleintiff & Respondent
CASE NO.

)
(
V8. )
( 9955
LARRY IMYERS, )
Defendant & Appellant (

90000

BRIEF OF APPELLANT

STATEMENT OF CASE

This case arlses from appesl from a con-
viction in the District Court of the Secon&
Judiclel District for the charge of Iséuing a
check against insufficlent funds, which case
was heard in the District Court on the 8th day
of March, 1963, with the Honorable Charles G.
Cowley presiding.

DISrOSITION OF LOWER COURT

The District Court rendered en order of
Committment to the Utah State Prison, upon s
verdict of guilty as rendered by s jury sfter
having the case submitted to such Jury. Said
Sentence wes to run concurrent with the sent-

e.;?'(ﬁ\g'«d‘agu 3& QIQI'\&V i/Q/u3177¢/ﬁan1;@nca\'l'¢/nvemd,emadmmﬁunnl IGI&@Q ices
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No. 7193 of the Di:strict Court of tie Second
Judiclal District for Weber County, State of
Utah. The appellant wasa committed to the Utah
State Prison for sn indeterminate term of not
to exceed five (5) years, which committment was

entered on the 8th day of April, 1963.

RELIEF SOUGHT ON AfrEAL
Defendaﬁt and Appsellant sesks & reversal
of the Judgment of the Court as a matter of
law or falling that the Defendant, Appellant
b# glven a new trial to be held without pre-

Judlcal error,

STATEMENT OF FACTS

This case arises out of ths following facts:
The Defendent, Larry Myers, contscted the Brown-
ing Chevrolet Company of Ogden, Utah, for the
purpose of purchasing an sutomobile, A car was
agreed upon, which could be purchased by the De-
fendent. He then went to Morgen, Utesh, and con-
tacted the First National Bank of Morgan, Utah,
and was given s Contrsct to present to Browning

Chevrolet, for the purchase of the car. The Con-

tS/Eﬁ(?‘(&/W H’gngurt7Q Luhﬁrurrgrr}'mg ggl/ﬂga':al ;‘mvittzl}_\a’w /R/Hl'rﬁh&ﬁ&/ I,ip(/r_\.'iceo
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The Delenaaiic relusied To gane Brouning Chevrolet
Company with the Contract to complete the pur-
chagse of the automobile. The Defendant W88

taken to the Sales Manager's Office by the
Selesman and at that time the Contract waes ex-
amined and request made for a 1/3 down payment.
The Defendant contends ttat he gave to the Brown-
ing Chevrolet Company & check in the sum of
$765.29, which check was the down payment, but
that at the time of delivery there were instruct-
iona given that the check was to be held for a
ghort period until the Defendant raised enough
capital to cover the check by the sale of live-
stocks. The complaining witness contended thst
the check was glven for immediste payment and
that the check was refused by the bank, when
presented for payment, and thst by such refusal,
the Browning Chevrolet Company was defrauded of
one sutomobile, even though the evidence indicate:
that the automobile was returned and subsequently

801d as & used car.

STATEMENT OF POINTS

B)_Ilﬂ__l_ ~ That the District Court ered in deny-
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check was to have been passede (Re 12, Le 1-&3)
At this time lr, Ciscowskl indicates that he

met the Defendant at the front door of the stab-
lishment and escorted him to the Sales Manager's
office where the coniract was presented and a
check written in his presence, and after the
check wss wrltten ne then left thse presence of
the Defendant and Sales Manager, snd that he

waa not present at any time when a c¢all was made
to Morgan, Utah, (R, 1€, L., 23=30; R 19. L, 1-9]
howevér, Mr, Plerson, Sales Manager, indicates
that ss soon as Mr, Myers came into his office
the second time a call waes made immedlately to
Morgan, Utsh, and that a discussion was had with
Mr, Grent Francis, a bank officisl for the Pirst
National Bank at Morgan, Utah, and further that
this conversation was made prior to any check
being written, for that reason it was not possib]
to determine whether or not the check waa %o be
held or immediately sent to the Bank, It being
the position of Mr. Myers thst the check was to
be held by Browning Chevrolet Company and 1%

being the position of Browning Chevrolet Company

P]Eﬂa()lt«(l /7\'t//7k<)’ ?J Qﬁlgg,ﬁklhmwamsulmt&ﬂgﬁgiip(ﬁ)rz /)rj(‘)\’ll}(‘?ﬁ gl(*iﬁ%/‘z%’%/]?x'umg# méﬁt&;\g(d
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gnrouch the Batik M HEj«Bi 1-10)-

It 13 furtier necessary in o-der for the Jjury
to return 8 verdict of gullty based upon evidencs
proved beyond s reestnable doubt that the jJury
disregard the testimony regarding State Exhibit
"A" a8 to when the check was deposited and o
whother or not 1t ressonably appeared that the
check was deposited promptly or whethsr it wuss
delayed in its prescninment.

The check, Exhibit "A", bears the following
dates, which dates were presented for the Jjurles’
considerstion, November 21, 1962, being the dats
Exanibit "A" bcars and the stamps as shown by
Exhibit "A" at the record at page 50 indicate
that the Bank of Ben Lomond where the check was
originally deposited was not deposited until
November 26th, waich being five (5) deys after
the issusnce of such check and that the check
further reached the Federal Reserve Bank of the
Clearing house on November the 27th and the check
was presented to the First National Bank at Morgsnu
Utah, on the 28th day of November, 1962 (R, 49 )
and that the last stamp to sppear upon the check

was the day of November 29th indicating the day
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wilch the IFirst National Bank of HMorcan returned
tne crecks

In order for the jury to find that the De-
fendant gave the check to Browning Chevrolet
Company and for taem to ind that the check was
not to be held the jury must disregerd the fact
that the check apparently wea delayed in itg
negotistion and further there belng no evidence
presented by the State o show reasonable groundg
to why the check was delayed for presentment other
than that presented by the Defendsnt and his
witness Mr., Philip W. Carter both of whom in=-
dicsted that the check according to their under-
stending wes to be held and not cashed,

The record further indicates that jurers wers
Properly instructed by the Court Instruction No, 6
to the affect:

"The Dafendant has been sworn
and testifled ss witness in

hls own behalf. This isg hisg
legsl right that nis testimony
should not be rejected or dis-
credited by you simply because
he is the Defendant and on trisl
for a criminal offense bubt you
should consider in a way his
testimony the seme ss the test-
imony of any other witness and

destermine the wate accreditabil-
ity to be given theretoc by ths
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same rules _iven ycu herein

cncerning the wate and

accreditesbllity to be glven

to the testimony of the

witnesses generally,"

It would of necessity require that the

Jjury fall to give any credence whatscever and o
totally reject the testimony of the Defendant
and to totally ignore the conflict in the
teatimony of the Stete in order for the jury

to return s verdict thet the Defendant was

guilty beyond s reasonable doubt.

CONCLUSION
In light of the prefidiclal error committed

by the court together with the fact that the
Jury could not, upon the facta prescnted, have
found the defendant guilty beyond a reasonabls
doubt the verdict of the trial court should be
reversed and the defendant discharged, or fgilin
this the defendant should be gresnted a new tfial

free from prejudicial error.

Reapectfully submitted,
DALE E, STRATFORD

Attorney for Appellant
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