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IN THE SUPREME COURT
OF THE STATE OF UTAH

P E R R E R E E E N E N YYYren

' SPENCER AUTO SALEBS, INC., .
i Coarporation, 1

Plaintiff-Respondent, : !
v Case No. 10942
FIRST SECURITY BANK ORF UTAH, '

Defemdant-Appellant.
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STATEMENT OF PACTS

On or about July 11, 1965, a Dealer's

Piotective Reserve Agreement was emtered imto 1
between the parties, the sum and substamce of

vhich are as follows: that Dealer may sell var- !

- ious retail sales agreememnts to the Bank and the

| Bink, at its optiom, may purchase said comtracts, p

2 be govermed im accordamce with the terms therei"‘

Mid Agreemeat was executed om primted forms pre- :'

v#ed xgd furmished by the Appellamt. It should t

fpecifically moted that by express lamguage said |
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contract specifically provided that the sales
were at the exclusive optiom of each party anmd
the parties were mever umder amy obligatioa to
submit comtracts for purchase or to purchase
iy comtracts submitted. This is comtrolled by |
paragraph #1 which reads as follows: | )

"The Bamk will purchase from the Dealer \
such comtracts as are offered for sale l
by the Dealer amd which are im such |
form and substamce as may be acceptable
to the Bank, and mothing hereimn shall 'y
obligate the Bank to discount or pur- i
chase any contract or contracts from -
the Dealer mor obligate the Dealer to \
offer any contract or contracts for
sale to the Bank, The Bamk shall have i
the right at all times to refuse amy :
and all comtracts offered by the Dealer.” |
(emphasis supplied)

Parties operated pursuant to the ter-}:

of said Agreemeat up umtil the fore part of 1966.
However, the Respomdemt was havimg difficulty inm .

tbtaining from the Appellamt his excess reserves b

]
it provided in said Agreemeat. Verbal demand was
"sde for the paymwent of said excess reserves, but '

"3 refused. (Byrom Cheever depositiom, p.11,12) I

Fﬂlowing the refusal by Appellamt te pay the ex-
}
‘28 reserves, writtem motice was submitted, (Brie

P-4, Exhibit #1) and ackmowledged to be a demand
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ioi paysent (Byrom Cheever depositiom, p4).

' This dissatisfaction of the Respomd-
at over the mom-paymeat of his excess reserves

' wvas spparently moted by the Appellanmt (Deposition '

wpra, p. 15). At amy rate the flow of busimess ]
irom Respomdemnt to Appellant declimed with the lasg’
contract being sold om or sbout the 20th of July,'x
1966. The groumds of refusal givem was that the

psper purchased by Appellamt was under review and

" thet the Appellamt had the right to withhold all -l‘|

reserves should they feel the comtracts previously

!
i
1
{Deposition supra p. 12). The Appellant comtimued

iccepted by them were im amy way umdesirable.

to withhold the excess reserves amnd the Relpo-denta

13 s result thereof, comtinued to chammel his re- :

tail paper to other fimamcial imstitutioms. It i:;

of specific mote that Appellant admits it is C.II!;
ia the imdustry to have several outlets for retail}

viper. (Btief, supra p. 1; Depositiom supra p. 18;1

2 or gsbout Jamuary 9, 1967, a second writtem de-,

sied for the excess reserves was made and not

tomplied with.




L4
Following the later demand, suit was
‘iyed amd am Answer filed allegimg default on

ihe part of the Dealer as groumds for validly

refusiag payment of excess reserves. Respomdent ‘
fited Motiom for Summary Judgment. Appellant in |
iefense thereof filed coumtering Affidavit alleg-:
iag Jefault of the Dealer as justificatiom of n
son-payment of said excess reserves. The matter ;

wag set for hearing amd shortly before the hearim,

l
date a Supplemental Affidavit was filed by Appell |
tlleging termimatiom om or about October 21, 1966

sn the part of the Respondemt. The Motiom was |

postponed amd the deposition of Byrom Cheever,

1
b
i
’

Heber Bramch Mamager, was taken. Mr. Cheever ad- .
mts im the deposition that there was no such ;
wmtification of amy termination as set forth inm L
tte Affidavit and further ackmowledges that such ;
*15 the result of Appellamt's own comclusiom de- ;
“ived from their imterpretatiom of the statement{j
nd artg of the Respondent. (Depositiom p. 19, 2(,
16 4wt 15). |

At the hearing of the Motiom for
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w7 Judgment parties stipulated that the de-
s62iti0m be published amd that the same may be

scasid2red as evidemce im support of the Motionm

for Summary Judgment. It was also adwitted im th¢|

deposition, page 19, that there was mo issue of

tefault.,

i
i

Following the takimg of the depositionﬁ

i sctice of termimation them was givem by the
Appellamt which is wmore particularly set forth in
‘he Affidavit of record.

At all tiwes imvolved there was an
txcess of reserves over and above the 5% holdback
18 provided for im the Reserve Agreemeat. It has
beem gtipulated of record that the Judgmenmt is
uthasatically correct so far as the amounts set
forth therein.

Pertinant points to be comsidered are
iy follows:

{(a) That out of all of the humdreds of
thousands of dollars of busimess
transacted over the last years that
not ome dollar has ever been lost by

the Appellant.
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(b) That each comtract purchased by the
Appellant is secured by the vehicle
in question, by the purchasers persom-
al obligatiom, by the Respomdent's
persomal obligation amd by the 5%
reserve holdback.

(c) That at mo time has there beem anmy
suggestion of the imsolvemcy of the
Respondent and at mno time has there
been a failure to meet amy obligationm
pursuant to the terms of the Reserve

Agreement by the Respomdent,

ARGUMENT #1

THE ALLEGED EVIDENCE OF TERMINATION, IP

BELIEVED, DOES NOT CRBATE AN UNRESOLVED FACTUAL

SITUATION.

Appellant relies upon the declaratiom
°f Byrom Cheever coacerming am alleged prior coa-
versatiom with the agemtof Respordemt that is

¢t out more particularly im the depositiom of
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Mr. Cheever, pages 15 and 16:

".esoHe again stated that he had teenm
looking aroumd amd had seriously com-
sidered chamging his fimamcimg commec-
tion. He pointed out that he does mot |
get in a hurry., He is still thinmking
about the matter...."

".eeeThis was the begilning of eveats !
which led up to the fact that he dis-
continued to do busimess. Now any !
formal statemeat omn his part to the \
effect that 'I am through with you', |
I don't recall., Nor no letter to this
effect that I recall. But he just
phased out his business, his new '
business with us.” |

It is contended that the same is tantamoumt to g

notice of termimation. i

Any termimation is demied by the
Respondent. t
If we consider the statement to be

true there is still imsufficiemt evidemce to su!
|

tain the Appellant's burdem of proof of termima-’
(

tiom. It should be recalled first of all that
|

the contract umder which the parties were operat
ing required mo party to submit amy busimess to

the other party. It is comceded that a ¢:o-tta¢:t!I
wight be termimated by means other tham a writtes

°f verbal termimatiom, i.e. by implied recisioa.
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rre w03t cowmon method of implied recisiom is by

wik1ag of subsequeat comtracts that are imcomsist
#:ith the prior ome. (12 Am Jur, Comtracts, Sec 4:
sppellant alleges that the lack of busimess submi
ipllowing the so called comversatiom is such am i
romsigtant position as to be tantawount to the tﬁ

sination. It should be poimted out that there iﬂ

\

Rothing imcomgsistant with diverting the responde

business to other fimamcial imstitutions wherein;
|

1greement in mo way obligates party to submit amj
l

pusiness to the Appellamt. It should be further

g
pointed out that at all times the paper was being

4
diverted to the other fimancial imstitutioms the

Appellant was wromgfully withholding momey of the

Pespomdent, It is true that prior to the August
5th written demand, the demands for its excess r“
jerve were made verbally by the Responrdent. y

It is submitted that at mo time has f
W

there beem amy imdicatiom that the busimess flow

t5 the Appellant would mot be resumed im its I
‘~ftmary volume should the Appellamt fulfill its!
“fli1gatiom under the Agreement and rewit the fum¢

57 the Fespondent.
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Bvidence of recisiem or termimation
of # writtem comtract by subsequeat parallel
sgreement must be clear, positive and above
suspicion (Heck vs Stafford Plowr Mills Co.,
289F43; 12 Am Jur, Comtracts, Sec 432). i
Although amy teruimatiom by the Rchq

pondent is demied it is well established doctt1l31

that there cam be mo forfeiture if the comtract ,
provides for the optiom to termimate umless the 3
tersination optiom expressly contains the conditﬁ
of forfeiture. (12 Am Jur, Comtracts, Sec 436, P

1017): g

", ..o and where the contract is re-
vocable at the pleasure of either
party, without comdition expressed,
a pemalty of forfeiture cammot be
enforced against either makimg the :
revocation."”

The Courts will mever permit a forfei'
10 & party with dirty hamds. The Appellant was i
default om the date of the first writtem motice. k
Bven the Affidavit of Byrom Cheever ackmowledges )

that at that time the Agreement was still in effe'
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ARGUMENT #2

APPELLANT, IN EFFECT, URGES THE COURT

0 tNFORCE A PORFEITURE.

It is comceded that termimatiom at wmost
.ou:i e a declaratiom om the part of the Appella
113+ <t i1atended not to accept any additiomal pap
i+t that such a termination as far as the Respond
eni :a concerned would be a forfeiture of its rig
iy receive its fumds. Since the Appellant is und
po Lligatiom to accept any paper the net effect|
strictiv a forfeiture of the Respomdent's right.

1m order for the forfeiture to bte emforcy

2 verv strict test must be met. Forfeitures are;
snt favored by the law. Imdeed they are regardec’
with d1sfavor. (12 Am Jur, Comtracts, Sec 436) i
kefore forfeiture cam occur it wmust be clear thay
the parties umnderstood and imtemded to provide f¢
it im the comtract umder which it is attemptimg |
be epfor-ed, (Sec 436 supra) It should be moted)
thai there 35 mo corditiom of forfeiture expresse}
' *he pptiom to termimate, Its lamguage is:

“"This agreement may be terminated at amy
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ARGUMENT #2
APPELLANT, IN EFFECT, URGES THE COURT
IO EHFORCE A PORPEITURE.

It is comceded that terminationm at weost

43214 be a declaration om the part of the Appells
ttgt 1t imtended mot to accept amy additiomal pag
tut that such a terminatiom as far as the Responc
est is comcermad would be a forfeiture of its rif
t¢ receive its fumds. Simce the Appellant is um¢

#) nbligatiom to accept amy paper the met effect

sirictly a forfeiture of the Respomdemt's right.:

In order for the forfeiture to be emnforc:
% very strict test must be met. Porfeitures are
27t favored by the law. Imdeed they are regarde]
With disfavor. (12 Am Jur, Comtracts, Sec 436) |
Exfore forfeiture cam occur it wust be clear tha
tas purties understood smd intemded to provide f
i* im the comtract wmder which it is attewpting '}
ts wafarced. (Sec 436 supra) It should be meted|
t%i »4gre is mo comdition of forfeiture cxptelsg
13 16 optiom to termimate. Its lamguage is:

*“This agreememnt may be teruinated at any
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time by either party upom motice to
the other provided, however, that
such termimation shall mot effect
any contract discounted umder this
agreement."
The forfeiture attempted is derived frowm am inm-
ference from the opposite page of the terminati

option, which appears im direct comflict with 1

clear declaration that a termimation shall mot.
effect amy prior comtract. It is submitted tha
all of the rights of the Respomdent accrue fron
prior comtracts. I submit as a watter of law 1
the parties could mot umderstand amd intend, f1
the provisions of the said comtract, that a te:
minatiom, imn fact, does adversly effect the rig
of the Respomdemt upom a termimationm. ‘

Where the preparer of an imstrumenat i
attempting to defeat the comtract's operatiom |
& very strict burdem is imposed agaimst said
party. (17 Am Jur, 2d, Comtracts, Sec 276) The
is clearly mo evidemce that the preparer hereis
to-wit: Appellant, has met the burdem of the 1ls
rezarding their attempted forfeiture:

", ...It was apparent...."
(depositiom p. 2, lime 10)

" We knew bv thern it was all over....'"
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Meseo It was a series of eveats that
led up to this comclusiom....”™

Depositiomn p. 18, lime 30)

Meeee A series of circumstamces which
led up to the fact that his arramgement
with us was being in effect termimated.

(Deposition p. 13, lime 28-30)
Certainly a self servimg comclusiom de-

rived from comduct mot imcomsistemat with the
terms of the comtract cammot effect a termimatio

thereof and justify a forfeiture that arises

nerely by inference.

ARGUMENT #3

THE GENERAL PLEDGE SET FORTH IN PARA-

GRAPH 4 OF THE RBESERVE AGREEMENT DOBS NOT GIVE

RISE TO ARBITRARY CONTROL OF ANY RESERVES OVER
THE 5%.

Where we have a gemeral provisiom follow!
ed by a specific moditicatiom which cam be

ieplemented without destroyimg the gemeral, the

Specific modifies the gemeral amd is givenm effect
{J7 Am Jur 2d, Comtracts § 270)
There is mothing in the words "shall

t*leage” that gives the right of arbitrary
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niscretion. The gemeral pledge must of mecessity
sply omly to the 5% reserve. Amy other inmter-
nretation would destroy the express release pro-
s1siomn for the excess.
There certainly is no issue as to

adeguate security. Evem a separate reserve was
sstablished to cover conmtracts wherein the securi

value was less tham the discoumted price. (Deposi

tion p. 19-20)

CONCLUSION

There is mo issue of fact that would
alter the decision of the Trial Court.

The fundemental fact is that Appellan’
is attempting to comstrue amd enforce a forfeitu;
while im default. The comtract fails to meet th
requirements for a forfeiture as a matter of law
The evidenmce relied upom, if believed, still
would mot as a matter of law, effect a terminati

bacaiime it is in mo way inconsistant with the te

uf the comtracte.
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It is respectfully submitted that
the decisiorn of the lower Court is correct amd

should be sustained.

ﬁéoén ;. Cg1£esier
A

ttorney for Respomdeat
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