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IN THE SUPREME COURT OF THE STA%WE”BRA

UTAH

PORCUPINE RESERVOIR .
COMPANY, a corporation ------

- C\;rhguprome Court Uteh
Plaintiff and Respondent )
v. -
) 9961

LLOYD W.KELLER CORPORATION,

a corporation; AVON LAND AND )
LIVESTOCK CO., a corporation;

H. A.SUMMERS AND CLELLA
SUMMERS, his wife et al

Defendants and Appellants

BRIEF IN ANSWER TO PETITION FOR RE-HEARING

Walter G. Mann, and
Reed W. Hadfield
32-37 First Security Bank Bldg.,
Brigham City, Utah
Attorneys for Appellants

E.].Skeen

522 Newhouse Bldg. ,

Salt Lake City, Utah
Attorney for Respondent
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IN THL sUPRLME CUURT OF THE >TATE OF
UTAH

PORCUPINE R OLERVUIR
COMP ANY, a corporsticn

Plaintiff and Respondent )
v. Case No

) 9%6l
LLOYD V.. KELLEZR CORPORATION,
a corporation; AVON LAND AND )
LIVESTOCK CuU., a corporation;
H. A. SUMMER> and ClL.ELLA
SUMMI RS, his wife, et al

Cetfepdants and Appcilants

ANSW R TO PETITION FOR RE-HEARING

Appellants contend that:
1. The Court did not err in remanding the

summers case for new trial.

2. The Court properly found that there is an
Indication {n the record that the jury verdicts were

Sponsored by the S.J. Quinney Law Librar by the Institute of Museum and Library Services
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unusually small, sugzesting pession ur prejudice,
or & misunderstanding ot the law ur facta submitted.

3. The Court has not ignured the rule that in the
sbsence of record that a presumgtion will be indulged
in, in favor of the cecord, fur the reasun that
sufficient record has been presented and ts before
sald Court.

ARGUMINT

PCINT 1: THE COURT D10 MNOT :=RR IN
REMANDING THE SUMMERs CASE FOR NEW TRIAL.

PANT 2: THE COURT PROPERLY FUUND THAT
THERE I> AN INDICATICON IN THi RECORD THAT
THe JURY VLROICTS WERR UNUSUALLY SMALL,
SUGGESTING P£3510N OR PR cJUOlCL, OR A M-
UNDERSTANDING OF THE LAW QR FACT3
SUBMITT ED.

For the reason that nothing new has been
Preseated by petitioner's brief, appellants have
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slected to srgue Puints 1 and 2 above for the reascn
that their aryuinent would apply to both statements
and Polot 3 will be argued scparatsly.

Appollants (n their brief on page 7 have set out a
complete list of the testimony of esch and ¢very party
and their witnesses un the three cases and 13 hereby
sdopted by reference. The great spread between the
testimony of the various parties, both as to the value
of the land taken and the severance damage, is set
out at a glance in sll three casca. Take the Keller
case for inatance, the severance goes from = low of
the jury of $3, 200. 00 to that of the laid owser of
$18,000. 0). In the Keller matter, the jury demon-
strated very forcibly that they were gotng to adopt a
figure lower than the condemning parties own
witnesses. In doing this, 1 believe they demonstrated,
without question uf douix, their prejudice or refusal
to tollow the Cuurt’s tnstructions. At the very time
they wery deciding the Mk,x «caue they. also had the -
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evidence bafore theiir vn the Avon Land and Live-
stuck Cutnpany. Agatin, when we take the figures

0 the Avoa matter, they demoastrate thelr prejudice
aud cuine up with a tigure which utterly dis-

regards the testunony of the witnesses, which they
hed been Listening tC. At the very same time they
hed betore them the >un.mers case with the vwoer's
watimony reaching 315, 71 2. U0 on the severance
damage. They again came cut with a very towfi ure,
It appears 10 the writer that a person would have to
conclude hat projudice in two of the casces has ween
very Jdeilnitsly shuwn. Also that when a tow digure
bas been brought in fur the third, that prejudice no
dount inust bave cntered into it i caviui see how

we could couciude that If twe peeple out of the threc,
without question ui doubt, were oot given a iair

trisl, thel the same jury, listening to the same
Witnesued, coukld nut belp but carry the saiie unfair-
Gess 1nmto their deliberations intc the third matter
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It appears it would be very incunsistent to conclude
that this jury could deflnitely show prejudice and
demonatrate it in 2/3rds of the niatter and not have
some of that rub off in the third one portioan.
Further, If there is any question of doubt, why
shouldn't equity and fair play dictate just like the
Court has dune in ita deciaion, direct that new trials
be had in ail threc of the cases. Mr. skeen talis
about his witness, Marcellus Palmer, coming in
with a testimony of $2, 009. 00 on the summers case
for severance. He is two and une haif tinws less thaa
Alden Adame; he 18 seven times loss than Thomas
Beum; be ls five and vne half times less than Haven
Barlow and nearly eight times less then the vwner.”
It is 4o inconsistert that It has no particular value.
Consequently, [ must conclude in reply to
parsgraphs 1 and 2 that the jury verdicts were
unusually small. That the jury could act have
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arrived st their vardict unicss passton and prejudice
suro arvied irro thet jur; room,

POINT 8: THE COURT JiAs NUT IGNORLD THE
RULE THAT IN THi ABSYNCE Gi RECORD THAT
A PRI T N WL BE INDULGED IN, IN
FAVOR OF THE ROCCR D, POR THE REARCN
THAT SUFFESTUNT RiECORD HAS BEEN PRESENT
AND IS HOPORE > 1D COUIRT,

The atternoy for the respundent complaing
greatly brcsusa there was not an =ptirs transcript
of the evidence in the record. Any transcript of the
evidet.c. presented tu ths Court would have cventually
shown the teatimony uf the different withesses to
have becr the aama as set out by thelr exhibits, all
shown cn page 7 «f appellants’ brief. As these paople
testified, an oxbibit was made end sccepted as an
exhibit, representing the testimony as to figures of
the witnesa and carried by the jury into their jury

-6~
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rvom. These cxbibits and the total redults as
shuwn from their: {8 8 record that is before the
Coutt that can be taken notice of. There is then
no sbuencs of the record but a sufficient record
before the Court. This Court, having acted upon
the record thet was bufore it and that record
being sufficlient to justify its decision which held
that the jury verdicts were unusually small and
suggested passion and prejudics, or a misunder-
standing of the law ur the facts, is correct.
VONCLUSION

This cawe was argued before this Body on the
17th day of January, i964, after very detatlsd
printed briefs un ail of the points invoived including
thess on which respundent seems 10 scox & re-
bearing. The tone of his brief scems to tmply that
cven thwugh the supreme Court has the briefs and
after having deliberated and thrashaed this case
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sbout in conferences, and after having un-
aninouuiy azreed upca an opinion and reduced

the same to writing, does not understand the fine
puints involved and needs his very capable and
uissterful belp and enlightenment to overcome
their lack of understanding. Maybe | am from the
vid achool, but | have slways felt that no decluion
out uf the Supreme Court 18 unanimously decidad
upon withwut careful cunvideration aad thoruugh
study. | believe slic, however, that any sttorpey
who works for months over Lis case, bacomes 80
docply involvad with one side of the matter that he
cannt see how any person cau think diff srently
than ho does.

I do sincerely believe however, that tais Court
bas, for maay 1::onthe past, carefully snd tully
cxamined this casc, together with that portion of
the record befors it; that the portion of the record
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before it was sufficient for it to make a determination;
that the determination made is sound and well

supported and respondent’s pztition for a re-hearing
should be denied.

Respectfully submitted,

Walter G. Mann
Reed W. Hadficld
Attorneys for Appellants
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