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IN THE SUPREME COURT
OF THE STATE OF UTAH

VARY JANE REECE PHILLIPS,

Plaintiff and Appellant,

7 VS Case
WENDEKLI, BENNETT, No. 11010

Adm. of the Kstate of
ONEITA S, WOLFE, deceased,

Defendant and Respondent.

RESPONDENT’S BRIEF

STATEMENT OF THE NATURE OF
TIHE CASE

This is an action by plaintiff against defendant to
recover damages for injuries arising out of an auto-
nobile aceident in Provo, Utah, on November 10, 1964.
The vehiele heing operated by the plaintift was struck
i the rear by a vehicle operated by defendant, Oneita
SO Wolfe, now deceased, but not as a result of the accl-

denl. The action is against her administrator.

DISPOSITION IN LOWER COURT

The ease was tried before the Honorable Joseph E.
Nelson, Judge, sitting with a jury in Provo, Utah. The
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trial judge directed a verdict against defendant iy,
respect to hability. The jury brought in a verdiet for
the sum of $500.00 special damages and $1,000.00 genery]
damages. Plaintiff filed a motion for a new trial or
the alternative for an additur in the sum of $£9,500.00,
The trial court grauted an additur of $700.00 and plaiy-
tiff has appealed from this order.

RELIEF SOUGHT ON APPEAL

The plaintiff-appellant seeks a new trial on thic
appeal on the ground that the cowrt erred in failing to
give an instruction requested by plaintiff.

STATEMENT OF FACTS

On November 10, 1964, plaintiff, Mrs. Phillips wa:
involved in a rear-end collision at 4th South and State
Street, in Provo, Utaly, while driving a 1959 Plymouth
station wagon. At that time and place Oneita S. Wolfe,
a resident of Wyoming, ran into the rear of the station
wagon operated by plaintiff and caused damage thereto
and some injury to plaintiff. (See Exhibits 12 and 2
for damage to plaintiff’s car).

She saw her family doctor the day after the accident
who had one X-ray taken of her neck (R. 140), and pre
seribed rest and a muscle relaxant for her. (R. 112).
She saw Dr. Parker about five times and in January of
1965 she was taking a load of dry cleaning out to Norgl
Dry Cleaners when something caught in her arm and she
could not move it. Dr. Parker then sent her to Dr
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Fugene Chapman, an orthopedist in Provo. (R.113).

she was admitted to Utah Valley Hospital on January
20, 1965, where she took therapy treatments and was
dischavged 1mproved on Jauuary 27. (Defendant’s
Fixhibit 11). She had been hospitalized many times
hefore for other things. (R. 140, 153). When she was
disecharged, the doctors preseribed therapy for her and
allvised her to return to his office in one week for further
advice on activity, (R. 184). She did not return to the
deetor one week later nor did she start the therapy he
directed at that time, (R, 185, and plaintiff’s Exhibit 5).
She did not see the doctor again until Mareh 12, 1965.

On Mareh 11, 1965, she was involved in another
accident when she backed into a telephone pole at a
market. The day following the accident she saw Dr.
(‘hapman again and shortly after that she began to take
plivsical therapy treatments. (R. 150).

She said that at the time she hit the pole she didn’t
feel pain in her neck but did feel anger for hitting the
pole hecause she knew she was going to be teased by
ier hushaud and a few friends, because there were a
few peoplie that knew that it happened. (R. 148).

She started taking therapy treatments on April 2,
1955, and continned with them for a long time without
consulting the doector. His records show that she saw
i on the 12th of March, 1965, after the accident and then
did not see him again until August 29, 1966. (KExhibit 8)
(R, 165).



She was examined by him on this occasion and
among other things he found a diminished sensatiog
to pin prick of both hands and the right forearm whid
he had not ohserved at any previous time. (R, 63, 66).
He had her hospitalized in September of 1966 for the
purpose of having a myelogram whicl he claimed showed
a dise degeneration in the cervical spine with protrusio
in the mid-cervical region (R. 167) but which Dr. Mill;
gan testified showed no evidence of any dise protrusioy
or defect. (R. 229, 230). Dr. Milligan also testified that
at the time of his examination of Mrs. Phillips «he com
plained of a sensory loss to pin prick below the elhow
on the right side. (R. 216, 217) and had other complaints
that were not consistent with any injury to the cervical
area and he found that she had no ohjective evidence of
any vesidual injury at all. (R. 233). His examination
(R. 216-234) reflected that lier complaints were psycho-
somatic. (R. 234). He also testified that a cervieal sprain
ordinarily heals from three weeks to as long as six
months. (R. 234).

She purchased a traction unit in February, 1962,
(Exhibit 10) that she claimed (Exhibit 6) she slept in
at night and sometimes in the daytime. (R. 123, 124).
She claimed she slept in it every night. (R.128). She
put it on in court to show the jury how it looked but had
difficulty putting the harness on. (R. 125).

She testified that the exhibit consisting of her frac
tion collar, ete., that she used at home was the original
equipment purchased. (R. 260). Although she slept in it
every night, it appeared new and little used.
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Ax indicated in appellant’s brief on page 4 medical
Lills in the amount of $410.54 had been incurred by plain-
(iff up to the time of the second aceident and plaintiff
had an overall claim of $1,327.79 for special damages as
st forth in Instruetion No. 7 (R. 37). This was all
medical bills, there being no elaim for automobile dam-
aces in the complaint. (R.3).

Plaintitf! introduced into evidence IKxhibits 4, 5 and
7 which were hospital bills. Kxhibit No. 4 covered the
pertod of January 20, 1965, to January 27, 1965, and
Fixhibit No. 7 the hospital hill for the hospitalization of
September, 1966, Exhibit 5 1s an out-patient bill for
therapy  {reatments  commencing in - April, 1965, and
setually has no referenee on it with respeet to Blue
Cyoss making any pavment thereon as do the other two

exhibits,

Connxel for plaintiff submitted two requested m-
struetions on the gecond day of the trial which are num-
Loved 9 and 10 (R. 535, 57) whieh the court refused to
zive. On plaintiff's motion for a new trial or in the
alternative for an additur Judge Nelson at time of argu-
ment stated he may have pessibly been in error in re-
fusing to give an instruetion as requested and that he
was going to eive an additur of $700.00 to take care of
hi~ Tailure in the event it was error for him not to give
sl an instruction and this was, therefore, done. (R. 83-
hES

From the court’s refusal to grant a new trial the

plhintitt has appealed.



ARGUMENT
POINT 1.

THE COURT DID NOT ERR IN FAILING
TO INSTRUCT THE JURY THAT THEY
WERE NOT TO CONSIDER MEDICAL OR
HOSPITAL BENEFITS PAID BY BLURE
CROSS-BLUE SHIELD OR ANY OTHER
THIRD PARTY.

Respondent recognizes and accepts the well settled
rule of law that the amount recoverable by an mjured
person in a personal injury case is not decreased hy the
fact that the injured party has been wholly or partly
indemnified for the loss by proceeds from the imjurd
person’s accident insurance. The question in the case
at bar is whether under the particular facts of this case
the plaintiff was prejudiced by the court’s failure to
give an instruction as requested by the plaintiff and
whether or not the prejudice, if any, was correefed by
the court’s grant of au additur to the judgment ol the
plaintiff.

In the first instance it was the plaintiff and not the
defendant who introduced into evidence the particular
oxhibits bearing information that Blue Cross wa
paying part of the medical bills. Counsel for defendant
never did argue or mention in argument that any of the
medical bills had been paid by insurance and that {hey
were, therefore, not allowable for that reasoum. As @
matter of fact, defendaut’s counsel argued that the
plaintiff had substantially, if not fully, rcecovered ‘fmm
the effects of the first accident when the second accident
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ceerrred because although the doctor requested she see
him i a week, she failed to do so and also did not com-
mence physieal therapy as he recommended when she
was released from the hospital in January, 1963. Not
until after the second accident did she commence physical
therapy. One of the exhibits bearing information per-
faining to paymeut by Blue Cross was the hospital bill
of the January 20-27, 1965, hospitalization. (Exhibit 4).
The court had directed hability against defendant and
defendant argued that this is one of the bills that plain-
tift was entitled to recover. As defendant recalls, coun-
sel for plaintiff argued the fact that though some of
the bills had been paid for by insurance plaintiff was
still entitled to recover them and the court advised him
he eould so argue. Defendant’s counsel did not argue
to the contrary. The court likewise gave an instruction
to the jury that the jury could award such special dam-
ages as they found from a preponderance of the evidence
that plaintift was entitled to, not to exceed the sum of
$1,327.79 (R. 37) so that the jury was instructed to the
effect that payment of the medical expenses by an in-
sirance company did not preclude the plaintiff’s recov-
cry of them from the defendant.

It is the defendant’s belief that the jury believed
Dr. Milligan who testified that Mrs. Phillips did not
have any residual injury and that her complaiuts were
psvehosomatie or functional. (R. 222). Although Mus.
Phillips testified she was still having difficulty and in
fact was still using a harness at home for traction treat-

ments, she showed no evidence in lier aetions in court



that she had any disability whatever, and the Jury hal
an opportunity to observe her actions as did the {yig]
Judge. She also claimed she used the traction devie
and had been every night sinee she secured it and
that Exhibit 6, which was withdrawn, was the original
equipment she purchased on February 2, 1965. (R. 260).
However, the jury and the court had an opportunity to
see that the actual harness which fit under the plaintiff's
chin and around her face was little worn and looked
quite new. This was also pointed out to the jury in
defendant’s argument.

She testified that the second accident was a minor
accident, but it must have been a fairly good hang he-
cause she said although she didn’t feel any pain in her
neck at the time of the accident she did feel anger for
hitting the pole hecause she knew she was going to he
teased by her hushand and a few friends because there
were a few people who knew it happened. (R. 148). If
they knew it happeued at the time of the aceident, they
must have seen or heard it and it must have heen of
sufficient severity to draw attention to it.

These and other facts available to the court and
jury during the course of the trial were proper matters
for the jury as well as the court to consider in deter-
mining who and what to belicve aud the weight to he
viven the evidenee introduced. The jury was certainly
justified in making the finding it did with respect to
the damages.

Dy. Milligan testified that her complaints were

psyehosomatic or functional and that an injury which
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she apparently had arising ont of the first accident would
ordinavily heal within a few weeks up to six months.
The jury was not hound by any one witnesses’ testimony
and might very well have found that in addition to the
hills menrred up to the time of tlhe second accident only
a small part of the additional bills were necessary or
required for the plaintiff.

In the Gersick case, 218 P.2d 583 and Hickenbottom
v Jeppeson, 300 P.2d 689, cited by the plaintiff the trial
court erroncously allowed defendant’s counsel to elicit
from the plaintift that the plaintiff's medical bills had
been paid in part by plaintiff’s insurance company and
it wax then that the court in each instance advised the
jury that it should not take into consideration that fact
when awarding plaintitff damages. In the case at bar the
plaintift was the one who mtroduced into evidence the
medical bills having the insurance information on them.
The cases are distinguishable from that standpoint and
w5 has previously been set forth, the court did advise
the jurors that they could award up to the sum of

£1,327.79 in special damages.

Respondent contends that if there was any error
i the trial judge's failure to give plaintift’s instruction
on the right of plaintiff to recover the medical bills
despite the faet some of them had been paid by an
surance company, it was harmless error and did not
affecet the substantial rights of the parties. Under Rule
61, U.R.C.P., the court should disregard auy crror or
defeet in the proceedings which does not atfect the sub-
“tantial rights of the parties. A refusal to give an in-
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struction cannot be the basis for reversal unless il
Jury was insufficiently advised of the issue they wer
to determine, or it appears that they would have lee,
confused or misled to the prejudice of the person com.
plaining thercof. (In Re Richards Estate, 5 U.2d 106,
297 P.2d 542, 545). The jury was not misled because the
court instructed them in the instruction on damages that
they could find the full amount of the special damages
demanded by the plaintitf, plaintitf’s counsel argunel
that they should so find and that insurance payments
did not affect the plaintiff’s right of recovery and di-
fendant’s counsel made no mention of insurance pay-
ments in argument but in fact avgued that one of the
bills paid by au insurance carrier was one of those 1e¢-
coverable under the court’s direction of Lability hy the
plaintift.

Plaiutiff knew he was going to iutroduce the medical
bills bearing the information pertaining to insurance and
could have had the insurance information eliminated by
covering the same over and making a new pliotocopy.

The fact that the jury gave her $500.00 in medical
bills is an indication that the jury was satisfied that
plaintiff was substantially recovered from the first acel-
dent at the time the second one occurred.

POINT 1L

THERE WAS A BASIS IN FACT FOR THE
JURY TO HAVI RETURNED A VERDICT
FOR $500.00 AS SPECIAT. DAMAGES AND
SUCH A FINDING DID NOT DEMON-
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STRATE THAT THE JURY FAILED TO
(‘ONSIDER THE EVIDENCE OR WAS
MOTIVATED BY PASSION, BIAS OR
PREJUDICE.

There was no proof made or attempted to be made
ax to the amount paid by Blue Cross or Blue Shield. The
jwy had no way to determine that which was paid by
the insurance company and that which was paid indi-
vidnally. While the jury may not have been able to
arvive at a figure of $500.00 by adding the totals of any
particular group of bills together as presented, the jury
was not required to find that all of the services on any
particular bill was required as a result of the first acci-
dent or the second aceident. As was stated in the case
of (fersick v, Shilling, cited by appellant’s counsel, supra,
“The jury was not bound by the doctors’ evaluation and
necessity for their services.”” The jury had a problem
determining the extent of the medical serviees reasonably
required as a result of eacli accident. Doctors Monnahan
and (‘hapman were the only ones appearing to testify
for the plaintiff. The therapist did not testify nor did
Dr. Pavker. It is within thie jury’s province to determine
what services were reasonably required and the amount
thercot, The jury was not bound to find that either the
sim of $410.54 or $1,291.29 was the only sum recoverable

for special damages.

The question as to the amount of damages is a ques-
tion of faet. In the first instance it is for the jury to
fix the amount of damages aud secondly for the trial
jndge on a motion for a new trial to pass on the question
of adequacy. The appellate court has not seen or heard
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the witnesses and has no power to pass upon their cred;
bility. Normally the appellate court has no power t,
interfere except when the facts before it suggest passion,
prejudice or corruption upon part of the jury, or where
the uncontradieted evidence demonstrates that the award
is insufficient as a matter of law. In determining whether
there has been an abuse of diseretion, the facts on the
issue of damage most favorable to respondent must he
considered. Gersich v. Shilling, supra.

The trial court has passed upon the question in any
event and gave the plaintiff an additur to cover any
possible error which may have heen made.

CONCLUSION
Respondent respeetfully urges the court to deny the
appeal of appellant for a new trial on the ground that
there was no ervor in the first instance. That if there
was any error the trial court corrected it by giving the

plaintiff an additur.

Respeetfully submitted,
STRONG & HANNI
By LAWRENCE L. SUMMERHIAYS

604 Boston Building
Salt Lake City, Utah

Attorneys for Defendant
and Respondent
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