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APPEAL FROM DENIAL OF HABEAS CORPUS
IN CASE NO. 134,055 WAS, IN FACT,
NOT A FAILURs OF APPELLANT TO AP-
PEAL BUT, RATHER, A FAILURE OF COUN-
SEL APPOINTED BY THE SUPREME COURT
TO APPEAL AND PROTECT APPELLANT'S
INTERLSTS.
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OFFENDED FOR, WHILE THE APPLICATION
OF RsS ADJUDICATA MAY HAVE SERVED
THE LAW, FAILURE OF THE STATE TO
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IN THE SUPRcME COURY
OF THe STATE OF UTAH

HARULD BURLEIGH,
Plaintiff and Appellant.
V3. Case Noo
10007

WARDEN JOHN W, TURNxsR,
Defendant and Respondent.

BRI&F OF APPELLANT

NATURE OF CASE

Appellant appeals
from an order of the District Court, Fourth
Judicial Distriet, Homorable R. L. Tuckett,
denying his petition for a writ of habeas
corpus, No. 26,601, said writ beingrsought
on the ground thaf_hé,éé iﬁhdcent bf‘thé
charge to which he\pleaded guilty and for

srovediwi el gine e November: ““ﬁ?ﬁ?mw he'"hygg ' Yeen

rary Services and 1echnology Act, aa HIII\VL’((/ dStaic Libraiv

Mgcline-ger, ted QCR, C n ergors
confined in the“fitah ‘State Prison.



DISPOSITION IN LOWSR COURT

September 4, 1963,
appellant petitioned the Utah Supreme Court,
Honorable P, Henri Henriod, Chief Justice,
for the writ of habeas corpus, No. 9988.

September 16, 1963,
defendant filed a return thereon and thére-
after, the Supreme pburt remanded saig writ
to the District Court, Fourth Judicial Dis=-

trict, Honorable R. L. Tuékétt, for hearing.

Civil No. 26,601
came on for hearing in said court September
17, 1963 and Séptember 20, 1963. OFder deny-
ing w}it was filed September 20, 1963; and
there gppeér to be no Findings.of Fact or

Conclusions of Law in support of said denial.

Appellant filed
Notice of Appeal on Oectober 7, 1963.

RELIEF SOUGHT ON APPEAL

Appellant contends
the decision of the lower court should be re-
versed and appellant be ordered discharged
from custody.
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STATEMENT OF FACTS

November 6, 1959,
appellant pleaded guilty to Issuing A Ficti-
¢ious Check with intent to defraud Albertson's
Food Center, Inc. and was sentenced to serve
not less than one nor more than ten years in
the Utah State Prison by the Honorable A. H.
Bllett, Judge, District Court of the Third
Judicial District in and for Salt Lake County,
State of Utah. ( See Information, Judgment,
Transcript of Proceedings, No. 16679.)

Subsequently, appel-
lant petitioned the Third District Court, Hon-
orable Joseph G. Jeppson, for the writ of hab-
eas corpus, No. 134,055, said writ being heard
on December 14, 1961 and on January 9, 1962,
appellant contending therein that his plea of
guilty to the charge of issuing a ficticious
check with intent to defraud was induced by
appellant's physical suffering and the precar-
ious state of his health at the time of his
arrest, said arrest resulting from an erroneous
identification having been made of appellant
by one Mrs. Gladys Neiser, an employee of Al-
bertson's Food Center, Inc., said Mrs. Neiser

having first erroneously identified pppellant's
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_ picture causing a warrant to be issued for his
arrest and, subsequently, following his arrest,
again identifying appellant in a police lineup.
( See rranscript of Proceedings, No. 134,055,
December 14, 1961: TR. pp. 6-12 re state of
health and re erroneous identification see
Transcript of Proceedings, No. 134,055, Decem-
ber 1k, 1961: TR. p. 1k, 8-15; TR. p. 17,
5-1%; TR. pe 17. 23-30; TR. p. 18, 1-29;

TR. p. 23, 3-17 and Transcript of Proceedlngs,
No. 134,055, January 9, 1962: Tr. ppe 60-6#;2ﬂ-

January 30, 1962,
the court entered Judgment, Findings of Fact
and Conclusions of Law denying aforesaid writ.
February 9, 1962, appellant filed Motion to
Set Aside Findings of Fact and Conclusions of
Law. Notice was served upon appellant Febru-
ary 13, 1962 that date set for hearlng on
motion to set aside was February 21, 1962. ‘
Appellant is without knowledge as to what dlS—
position was made of Motion. No appeal was
taken from denial of habeas corpus. ( See
Judgment, Findings of Fact and Conclusions
of Law, Motion to Set Aside Findings of Fact
and Conclusions of Law and Notice, No. 134,055.)

September 4, 1963,
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appellant, contending mistaken identity,
néétitioned the Utah Supreme Court for the writ
of habeas corpus, No. 9988. September 16,

1963, defendant filed a return thereon. There-
after, the Supréme Court remanded said writ to
the District Court, Fourth Judicial District,
Honorable K. L. Tuckett, for hearing. Said
writ, No. 26,601, came on for hearing Septem-
ber 17, 1963 and September 20, 1963. Writ
denied in Minute Order dated September 20, 1963.
No Findings of Faect or Comglugions of Law filed,
( See Writ, nNo. 9988 amd 26,601, Defendant's
Return to Writ, Order of Supreme Court remand-
ing writ to Fourth District, Minute rntry dated
September 20, 1963, demying writ.)

‘October 7, 1963,
appeliant fiied Notice of Appeal, Designation
of Record on Appeal, Motion for Waiver of Bond
and Affidavit of Impecuniosity. ( See Desig-
nation of Record,)

STATEMENT OF POINTS

POINT I.

. Appeliant's petition
for habeas corpus in Case No. 26,601 was prop-
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_what appears to be a faiiure to appeal from
denial of habeas corpus in No. 134,055 was,
in fact, not a failue of appellant te appeal
but, rather, a failure of counsel appointed
by the Supreme Court to appeal and protect
appellant's interests.

POINT II.

Habeas corpus lies
to serve law and justice and when the end re-
sult of habeas corpus finds innocence, nro leg-
itimate State interest in the enforcement of
criminal justice or procedure is offended for,
while the application of res adjudicata may
have served the Law, failure of the State to
heed the truth, having found it, offends and
defeats the ends of justioce.

ARGUMWNT
POINT I.

APPELLANT'S PETITION FOR HABEAS CORPUS IN
CASE NO. 26,601 WAS PROPERLY BEFORE COURT
HEARING WRIT INASMUCH AS WHAT APPEARS TO
Bs A FAILURs TO APPEAL FROM DENIAL OF HAB-
EAS CORPUS IN CASE NO. 134,055 WAS, IN FACT,
NOT A FAILURE OF APPELLANT TO APPEAL BUT,
RATHER, A FAILURs OF COUNSkL APPOINTED BY
THE SUPRME COURT TO APPiAL, AND PROTwCT AP-
PELLANT'S INTERESYS.
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In Case No. 26,601,
as grounds for dismissal, respondent pleaded
that appellant's relief from denial of habeas
corpus in Case No. 134,055, said denial ord-
ered by the Honorable Joseph G. Jeppson on
January 30, 1962, was to appeal from said
judgment, which appellant failed to do and,
therefore, appellant's petition for habeas
corpus in Case No. 26,601 was mot properly be-
fore the court.

_ Appellant submits that

Case No. 26,601 was properly before the court

for the reason that what appears to have been

a failure of appellant to appeal in Case. No.
134,055 was, in fact, no failure of appellant

to appeal but, rather, failure of counsel ap-
pointed by this Court to appeal amnd protect
appellant's interests.

The faet is - and the
whole record shows - that appellant made dili-
gent and timely effort to appeal and the rec-
ord of his diligence and this Court's assis-
tance that his right to appeal would be pre-
served rests in the Clerk's File of this Court.

The Clerk's File shows, as follows:
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" March 6, 1962

Jim Mitsunaga, Esq.
Attorney at Law

231 East 4th South
Salt Lake City, Utah

Dear Mr. Mitsunaga:

Mr. Justice F. Henri
Henriod received the enclosed request from
Mr. Harold Burleigh who is now in the Utah
State Prison, requesting him to appoint some-
one to assist him in appealing from the denial
of a writ of habeas corpus. ( Emphasis added.)

Mr. Justice Hemriod direct-
ed me to request you to look into this matter
and see if anything can be done for Mr. Bur-
leigh. Will you please advise if you are in
a position to accept this appointment.

Yours very truly,

L. M, Cummings
LMC/r Clerk

Enclosures (2) "

cc: Harold Burleigh

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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-n March 8,.1962

Jimi Mitsunaga, Esq.
Attorney at Law

105 Empire Bullding
Salt Lake City, Utah

Dear Mr. Mitsunaga:

I have your letter of
March 7 asking to be relieved of the appoint-

ment of taking an appeal in a habeas corpus
case for Harold Burleigh. ( Emphasis added.)
‘ I have submittéd your let%er

to Mr. Justice Henriod, and in view of the
circumstances he has relieved you of this as-

signment.
Yours very truly,
L. M. Cummings
LMC/r Clerk
cc: Harold Burleigh "
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n March 8, 1962

Calvin &, Clark, Esq.
Attorney at Law

1006 Deseret Building
Salt Lake City, Utah

Dear Mr., Clark:

Mr. Justice F, Henri Henriod
received the enclosed request from Mr. Harold
Burleigh, who is now in the Utah State Prison,
requesting him to appoint someone to assist
him in appealing from the denial of a writ of
habeas corpus. ( Emphasls added.) -

Mr. Justice Henriod directed
me to request you to look into this matter and
see if anything can be done for Mr. Burleigh.
Will you please advise if you are in a posltlon
to accept this appointment, -

Yours very truly,

Lo M. Cummings
LMC:r Clerk -

Enclosures
cc: Harold Burleigh "

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



" March 9, 1962

L. M. Cummings

Clerk of the Supreme Court
State Capitol Building
Salt Lake City, Utah

Re: Harold Burleigh

Dear Mr. Cummings:

I received your letter this
moraing stating that Mr. Justice F. Henri
Hemriod had directed you to request me to look
into_the matter of appealing from the denial
of a writ of habeas corpus for Mr. Harold Bur-
leigh. This letter is pursuant to your re-
quest to advise you if I am in a position to
accept this appointment. ( Emphasis added.)

I will be happy to accept
this appointment, and next week I will go down

to the District Court and review the file of
Harold Burlieigh for a possible appeal. ( Em-
phasis added.)

Yours very truly,

Calvin E. Clark
CEC/CM Attorney at Law

cc: Justice F. Henri Henriod
Harold Burleigh
Gordon A. Madsen "
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" March 30, 1962

Mr. Harold Burleigh
Box 250
Draper, Utah

t

Dear Mr. Burleigh:

Mr. Justice Henried handed
me your letter to him of March 29, with direc-
tions to inform you that Mr. Calvin Clark,
who was appointed to look into your matter,
has accepted the appointment and I am sure he
will take whatever action is necessary to pro-
tedt your interests. ( Emphasis added.)

It is not necessary for Mr.
Clark to call en you at the prison to look
into this matter, but I am sure that if you
have anything to communicate with him, he
would be pleased to receive a letter from you.

Yours very fruly,

L. M. Cummings
IMC:r Clerk "
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'he foregoing file
of correspondence between the parties concerned
plainly submits that appelliant was diligent
and timely in his effort to appeal from the
denial in Case. No. 134,055, contrary to re-
spondent's claim. Lhat no appeal was filed
is no fault of appeiiant. Failure of counsei
appointed by this Court to assist appellant
denied appeilant due process of law which,
later, in Case No. 26,601, he sought to fimd

a remedy.
POINT II.

HABEAS CORPUS LIES TO SKRVE LAW AND JUSLIC
AND WHEN THs END RuSULT OF HABEAS CORPUS FINDS
INNOCENCE, NO LWGITIMATE STATE INT&RsST IN THE
sNFORCEMENT OF CRIMINAL JUSTICK OR PROCEDURE
IS OFFLNDsD FOR, WHILE THE APPLICATION OF RES
ADJUDICATA MAY HAVE SERVsD THE LAW, FAILURs OF
THE STATs TO HesD TH& TRUTH, HAVING FOUND IT,
OFFLNDS AND DiFBATS THE ®NDS OF JUSTICk,

Surely no fair-minded
person will contend that one who has served
four years in prison for a crime he did not
commit ought nevertheless to languish in pri-
son merely because previous attempts to prove
his innocence resuited in faiiure. But such

: . .
Spmy\m';#s_' r/ut)h.@u/rﬁ&ﬁmﬁj/n e E)Q/Egsm- &MB/7 ,)Q\OMIWW /»fﬂ:l’o/l?,emmew/uﬁbo(day .
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- Appellant, on November
6, 1959, pleaded guiity'to the charge bf is-
suing a ficticious check with intent to defraud
Albertson's Food Center, Inc., and was sentenced
to serve not Less than one nor more than ten
years in the Utah State Prison where he pre-
sentiy still remains imprisoned. ( See Inform-
ation and Judgment, No. 16679.)

Subsequently, he peti-
tioned for habeas corpus in third District
Court, Honorablie Joseph G. Jeppson, contend-
ing that the precarious étate of his heaith
and physical suffering at the time of his arrest,
plus the fact he had been erroneously identified,
induced him to enter a plea of guilty despite
his innocence of the offence charged; The writ
came on for hearing on December 14, 1961 and
on January 9, 1962. ( See Tramscript of Pro-
ceedings, No. 134,055, December 14, 1961 and
transcript of Proceedings, No. 134,055, Janu-
ary 9, 1962.)

- Evidence adduced at the
aforesaid hearings was conclusive as to appel-
lant's physical suffering and precarious stafe
of health at the time of his arrest which, ap-
peilant contended,Acaused him to fear for his

life and induced h ,-.:’ guilty to a
Sponsored by the S.J. Quinney lm\ Library. I_I/IM/H? s for t/l 1/1 (lll()l7 1\14/1( hy the Mstituté of Mseum cm(/l brary Services
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_crime he did mot commit. ( See Tramsoript of
Preceedings, Ne. 134,055, December 1k, 1961:
TR. pp. 6=12.)

Evidence adduced
at aforesaid hearimgs appears to be imconclu-
sive as to the identity of the perseon wheo had,
in fact, issued a ficticious check te one Mrs.
Gladys Neiser, said Mrs. Neiser being the per-
son who cashed said ficticieus check while em-
ployed by Albertsonm's Food Cemter, Inc. ( See
Transcript of Proceedings, No. 134, 055, Decem-
ber 14, 1961: TR. p. 13, 8-29; TR. p. 14,
8-29; TR. p. 17, 5=-14; TR. p. 17, 23530; ‘
TR. p. 18, 1-29; TR. p. 23, 3-17 and Trans-
cript of Proceedings, No. 134,055, January 9,
1962: TR. pp.60-64; TR. pp. 64-72; TR. pp.
72-77.) ’ |

Oa January 30, 1962;
judgment was entered denying aforesaid writ
and the court filed findings of fact and con-
clusions of law. Appellant filed motion to
set aside findings of fact and conclusions of
law on February 9, 1962.a£d, on February 13,
1962, appellant received motice that hearing
on motion to set aside findings of ‘fact and
conclusions of law was set for February 21,

1962. ( See Judgment, Findimgs of Fact and
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Conclusions of Law, Motion to Set Aside Find-
ings of Fact and Coaclusions of Law, Notice,
No. 134,055.)

In Case No. 26,601,
as grounds for dismissal, respondént pleaded
that the matters contained therein had been
before the Honorable Joseph G. Jeppsen of the
Third District Court, and the question of ap-
pellant pleading guilty to the charge and the
mistaken identity had been completely heard
and determined, and now is res adjudicata.

( See Respondent's Answer, Third Defense, 1.)

Appellant, however, re-
futes absolutely respondent's contention that
the matter of mistaken identity was completely
heard and determined by inviting the attention
of this Court to the evidence adduced Septem-
ber 20, 1963, before the Honorable R. L.
Tuckett, Judge of the Fourth District Court
bhearing writ wherein the witness, aforesaid
Mrs. Gladys Neiser, testified as follows:
Transcript of Proceedings, No. 26,601,
September 20, 1963: TR. pp. 19-21.

Q. Will you state your name, please.

A. Gladys Neiser.

Q. Gladys Neiser? Your address?
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A. 847 Arapahoe Avenue.
Q. Your occupation?

A. Checker at Albertson's, Second South and
Fourth Esat. ;

Q. Were you werking at Albertson's in the
latter part of 19597

A, Yes.

Qe Are you the person that accepted a check
made out in the name of R, J. Monahan?

A. I accepted the check. I don't remember _
the name as now. But it was okeyed by the
Assistant Manager.

Q. But the check was presemnted te you?
A. Yes, and I cashed it.

Q. Am I the person that presented that check .
to you, Mrs. Neiser?

MR, WILKINSON: I object to that
as suggestive, leading and irrelevant.

THE COURT: She may answer.

Q. (By Mr. Burleigh) Will you please answer
that question?

L

A. At the time I'thought-gl meamn--
Q. What would you say now? That I am the man?

A. Well, no, because when I got the pictures
a year or two later, the resemblance--
there was a resemblance there,

Qs When you saw the pictures two years later.
There was two pictures, mine and one other
gentleman?

A. Yes.
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Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-Qe
A.
Q.

Q.
A.

Q.

A.

Is this right?
Yes.

After seeing the two pictures, who did
you decide it was that cashed that check?
Was it me or Mr. Crane?

It was the other fellow.
That cashed the check?

But there was such a resemblamce. I was
really shocked.

I1f you were to pick the two out in a lineup
right now, if you were told to pick out the
two of us, which one would you pick?,

I am afraid I would pick the other fellow.

CONCLUSION

Appellant submits

that the foregeing testimony of Mrs. Gladys

Neiser, at long last, completely and conclu-

sively exonerates appellant of being the per-

son who issued a ficticious check to Albertson's

Food Center, Inc., which check Mrs. Neiser

cashed. Mrs. Neiser, who previously erron-

eously identified appellant as being the per-

son for whom she had cashed a ficticious check,

now retracts her previeus idemntificatiomn anmnd

plainly states that appellant is mot the per-

son for whom she cashed the check. It can no
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_in her exoneration of appellant.

Appellant submits that
the writ of habeas corpus lies where there is
mistake in identity - i.e., where one person
is wrongfully imprisoned in lieu of amother
by reason of a mistake in idemtity. ( See
Corpus Juris, Criminal Law, Sec't. 42.) Also:

Foster vs. Perry, 71 Fla. 155, 70 S 1007.
Moebus' Pet., 73 N.H. 350, 62 A 170,

Haggerty vs. People, 53 N.Y. 476, (rev 6
Lans, 33205

People vs. Enright, 115 Misc. 206, 189
NYS 167.

Ex parte Ridley, 3 Okla. Cr. 350, 106 P
549, LRANS 110.

Respublica vs. Philadelphia Gaoler, 2
Yeates 2508,

Appellant submits th;t
habeas corpus lies to serve law and justice
and when the end result of habeas corpus finds
innocence - as here - no legitimate State in-
terest in the enforcement of criminal justice
or procedure is offended. Largely, it is true,
appellant's predicament has been brought upon
him by himself. But mow the truth has been
found and for the State to fail to heed the

truth and insist that appellant remain impri-
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-soned for a crime he did not cemmit, not onliy
would justice be offended - but a mockery and
travesty of justice would result.

Appellant respectfully
contends that the appeal before this Court
today stands on its own in that surely no
just and humane legal system can tolerate a
situation where an innocent person must re-
main in prison for a crime he did not commit
merely because legal techmicalities have closed

all doors leading to a lawful release.

Appellant prays that
this Court will search the record for the truth.

Respectfully submitted,

HAROLD BURLEIGH
Plaintiff-Appellant
Prop. Per.

Utah State Prison
Box 250
Draper, Utah
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