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IN THR SUPREME COURT
OF TBE STATZ °F UTAR

LIS B .

T™he appellent respectfully petitions ,rercrohnﬂu in the
dove ratter for the following reasons:

1. THER DECISTON OF TEX SUPREME COURT IS FACTUALLY TN«
ORIBCT WEEREIN IT STATES TBAT "THB THIAL COURT HELD FOR THE
PPELLANT ON CONTROVERTED EVIDENCE",

1.
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Ve have exanined the 150 pages of records referred
io; the Brief of the Ottesoms, and ve respectfully sulmit:
%o evidemce of the employmeat of the Ottesons Wy defendant
Mlico Corperstion (end not by appellant Wilkey) vas not
watroverted. It vas testified to, sdmitted, and comceded
g the Ottesess. |
Vhat is the controverted evidence the court refers to?
2, THER DECISION OF TER SUPREME COUNT IS8 ERRONECUS
MREEIN IT STATES TEAT “THR CASE STRICTLY IS FACTUAL".
Ve respectfully submit: The case is not strictly
wotual. There is no evidence supporting the facts found
7 the triel cowt. The vestimony of the Ottesons flies
A the face of the findings of the trisl couwrt. This pre-
ats & question of law for the Appellate Couwrt:

‘Whether or not there is any evidence to
support the verdict is a question of law,within
the mesning of section 9 of srticle 8 of the
constitution of this state. If there is mo
evidence from which to find a verdict for the

plaintirey, this court has power to sy it vae
found contrary to lsw, and wae errcnecus, and

reverse the came for timt reason. Yo
Co. l? M’ m’ 53 Pac. 3 Ve
. 566."
2.
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(Mgt v. Americen Swelting & Refining Co., 23 Utah
2, 63 Pes. 1688):

"Rrrer of law, vhich will result in reversal,
existe, however, if the fact {indings or con-
clusions are manifestly or clearly vrong or
erroneous, contrary to the evidence, obviously ar
cleerly against the weight of the evidence ue
considered infra nction 1658, or without support
in the evidence . . .

(3 c.J.5. p ¥70 sec. 15%6 (3) ).

3. THE DECYISYON OF THE SUPREME COURT ERBONROUSLY

PIOLDS AN AARD OF ATTOROIEYS FEES IN VIOLENCE OF THE
WWEIONS OF UTAR CODE 3%-9-1 PROVIDING THAT ATTORNEYS
WS CAMDT BE ALLOWED WEEN THE DiMAWD SEFORE SUIT EXCEEDS
B ADUN? FOUND DUS.

Utah Code sec. 3IN-9-1 provides:

"Limit of Amount - Tazed #s coets. When-
ever a mechanic, artissn, miner, laborer, ser-
vaat or other ewployee sball have cause tc
ring suit for wages esrnsd and due sccording
to the terms of his employment, and shall eatad.
lish by the decision of the comrt that the
smount for vhich he has brought suit is justly
Gue, and that dewand hae been made in writing
at least fifteen deys befare suit was drought
then it shall be the duty of the cowrt before
Vhich the cese shall be tried to alliow to the
paintiff a ressonsble ettorrey’s fee in sddi-
tion to the amount found due for wages, to be
taxed as coste of suit.”
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In this case the lower court allowed a credit of
$79.00 for payment "wade by Bugene E. Wilkey", so that
tmend before suit exceeded the amount found due (See
finlings and judgwent).

Despite this fact, the lower cowrt still allowed the
ttterney ‘s fees and the Suprewe Court upholde this deci-
M.

CONCLUSION.,

Betwithstanding the faet that this cese involves
aly $550,00; that five prominent lswyers took part; that
here are sdout one hundred fifty pages of record; appel.
at respectfully requests consideration of the foregoing
oiate on Petition for Rehearing.

ated: July » 1964,

Rospectfully submitted,

¥illtenm B. Henderson
Ti1 Boston Building
Salt lLake City, Utak
Attorney for Defendsnt
and Appellant.
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