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IN THE SUPREME COURT
OF THE STATE OF UTAH

MARCUS W. JOHNSON d/b/a
MARCUS W. JOHNSON
PLUMBING AND HEATING,

Plainti
awmtiff and Appellant, Case No.

Vs, 11442
JOE DOCTORMAN, CELIA DOCTOR-
MAN and HARRY J. DOCTORMAN,
Defendants and Respondents.

RESPONDENT’S BRIEF

STATEMENT OF THE NATURE OF THE CASE

Plaintiff-Appellant appeals an Order by the trial
judge vacating a Judgment and re-opening the hearing
for further testimony prior to entry of modified Find-
ings and final Judgment. Plaintiff-Appellant appeals on
two grounds: 1) The trial court has no power to reverse
itself or to modify its decision after entry of Findings
of Faect, Conclusions of Law, and Judgment on a Motion
for a new trial; and 2) The trial court was in error, if
it had such power, in reversing or modifying its Judg-

ment,



DISPOSITION IN THE LOWER COURT
The disposition is stated substantially in plaintiff.
appellant’s Brief.

RELIEF SOUGHT ON APPEAL
Respondents seck to have the deeision of the lower
court affirmed.

STATEMENT OF FACTS

Respondents, owners of certain real property lo-
cated at 2910-2912 South Second West, Salt Lake City,
Utah, held out to various builders and contractors in the
area the offer to permit them to build structures for
lease on the said property, provided anyv of them found
tenants who, under lease, were willing to occupy the
structures erected for them.

Quality Construction Company, by and through its
president, Franz Stangl, presented to respondent two
offers of lease wherein one, the plaintiff-appellant here-
in, a plumber, would agree to occupy under lease one
of the structures to be built to his specifications under
terms where his services, as pluinbing subcontractor on
both structures were to he applied as pavment of the
first six months and the last six months of a five-vear
period lease. A value equivalent to $3,000.00 of
rent paid was established between the parties. Mr. Stangl,
as a go between, ultimately procured the signatures
of parties to the leases and the signature of respondents
to a building contract specifving the construction of a
building designed to appellant’s specifications. The lease
hetween appellant and respondents stated appellant was
to have occupancy by October 1, 1964.

2



Appellant as suhcontractor in construction, actually
performed the first work of laying sewer pipes prior
to the pouring of a concrete floor after October 1, and
did almost the last work on the building, namely the in-
stallation of fixtures. Appellant contributed somewhat
to the delay in the course of construction by withholding
decisions affeeting the construction to his desires and
needs. During the period required for the construction,
appellant either leased or purchased other quarters, but
never notified either Mr. Stangl or respondents of such
lease or of any intent on his part to terminate either the
lease or his participation as a subcontractor in the strue-
ture being built to his specifications.

To the contrary, appellant continued to occupy his
original premises to a date subsequent to his refusal to
occupy the premises prepared for him on the Doctorman
property.

He did not inform respondents of his intention not
to occupy the premises until respondents made him a
tender of possession when the building was completed.
At that time, plaintiff-appellant, informed respondents,
for the first time, of his intention not to occupy the
preniises, and instituted suit for the $3,000.00 specified
in the lease. Thereafter, after amendment of appellant’s
Complaint, trial was held and Judgment was granted
appellant for the reasonable value of his services.

Respondents, having filed their motion for a new
trial, after lLearing, the trial Court took the action of

which appellant complains.

3



ARGUMENT
POINT 1
THE TRIAL COURT DID NGT ERR IN VACATING THE
JUDGMENT ENTERED BY IT IN FAVOR OF PLAINTIFF
AND AGAINST DEFENDANTS.

It is with some chagrin that respondents’ attorney
notes his failure to state the specifies of contended error
to be grounds for a new trial under Rule 59(a) (6 & 7),
of the Utah Rules of ('ivil Procedure, these being:

(6) Imsufficiency of the evidence to justify the ver-

dict or other decision, or that it is against law.

(7) Error in law.

If the Motion as submitted is defective, the time to
protest is long sinee gone. There is power in the Court
to grant a new trial or vacate Judgment on its own
initiative if the interests of justice could so hest be serv-
ed, regardless of the mauner by which the error is
brought to the Court’s attention—Rule 59(d).

Respondent has no quarrel with the law as cited
by appellant, in Uptown Appliance & Radio Co., Inc. vs.
Flint et al,, 122 Utal 298, 249 P.2d 826; and Tangaro
vs. Marrero, 13 U.2d 290, 373 .2d 390.

In the Uptown Appliance & Radio ecase, which dealt
primarily with the issue of new trials, the Court declared
at Page 302:

“It is axiomatic in this State that the de-
cision of the trial judge in reference to the grant-
ing or refusing of motions for new trials is a
discretionary matter, provided there is not an
abuse of diseretion and there is reason to believe
that a miscarriage ol justice would result if re-
fused.”



The Tangaro case does no more essentially than
confirm the Uptown Appliance case where it declares
in liead note No. 2 at page 291 :

“Trial court has no discretion to grant new
trial absent showing of one of grounds specified
in rule. Rules of Civil Procedure, Rule 59.”

In the instant matter, the Court on a motion for a
new trial apparently deterinined that sufficient testi-
mony had been taken on plaintiff’s case to base a judg-
ment; but that the decision made and the Judgment en-
tered thereon were in error; that there was no need for
an cntirely new trial but simply a re-opening of the
matter for testimony to be taken on defendants’ Counter-
clain.

The Court apparently felt that the Findings as made,
and to the extent that they were made, were correct; and
that only additional Findings would be required to sup-
port a new Judgment, essentially in favor of the defen-

dants-respondents.

It was already a matter of evidence taken to the
effeet that plaintiff-appellant had given no notice of
hreach or intent to terminate because of it. Further,
there was sufficient evidence before the Court to the
effect that plaintiff-appellant continued to work for and
¢ behalf of the projeet from which it sought to gain re-
muncration to the detriment of respondents.

For this reason, all that was required of the Court
wax to order the Judgment vacated so that the same be
of no prejudiee to the party respondents, and order fur-
ther test mony to be taken on repondents’ Counterclaim

G}



and the adjudication of the equitics of the parties against
each other to the end that final Judgment mayv be achiey-
ed.

Rule 59 (a) of the Utah Rules of Civil Procedure
adequately, succinctly, and pertinently deals with the
power of the court to act as it was here; subject, however,
to the requirements as set forth in the Uptown Appliance
and the Tangaro cases:

“(1) Grounds. Subject to the provisions of
Rule 61, a new trial may he glcmted to all or any
of the parties on all or part of the issues, for any
of the following causes; provided, however, that
on a motion for a new trial m an action tried
without a jury, the court may open the judgment
if one has been cutered, take additional testimony,
amend findings of fact and conclusions of law,
make new findings and conclusions and direct the

entry of a new judgment:”
In any case, the objection by the appellant to the
action of the Court in its difference from the specific
wording of Rule 39 (a, 1) is essentially an exercise in

semanties. The Rules declares:

‘... the Court may open the Judgment if one
has been entered, take additional testimony,
amend the Findings of Fact and Conclusions of
Law...”

The Court vacated the Judgment rather than opened
the Judgment, and for this difference the appellant cries
prejudicial error.

Appellant, on Page 12 of his Brief, insists that he
has found no case where a trial Court reversed its Judg-
ment without making new Findings of Fact or Conclu-
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sions of Law, or without having vacated the Judgment
and having taken additional testimony upon which to
make new Findings and Judgment,

Respondents contend that this has not been done in
the instant case. At this point, there has been no reversal
of Judgment; only a vacating of the Judgment with the
declared intention of the Court to take further testimony
upon which additional Findings and a amended Judg-
ment are to be based.

Appellant criticizes the action of the Court in sit-
ting as a court of appeals with respeet to its own action.
Respondents call attention to compiler’s notes in the
(Code of Civil Procedure under Rule 60(e) entitled Mo-
tion to Alter or Amend Judgment on Page 661 Volume
9, Utah Code Annotated, 1953:

“This Rule had no counterpart in the former
Civil Code. The Rule was added to the Fed. Rules
as a result of the case of Boaz v. Mutual Life
Ins. Co., 149 F. 2d 321 where it was contended
that after the entry of its decision the trial court
had no way of correcting it.

“This Rule is similar to Fed. Rule 59 (e).”

Without such a rule or power in the Court to re-
verse itself where, in its wisdom, it saw fit to do so, the
lahovious and tedious procedure of appeal in each case

would be required.

POINT II
WHERE EXAMINATION OF THE FACTS IS REQUIRED
EITHER IN SUPPORT OR IN ATTACK OF A JUDGMENT,
THEN THE PARTY ATTACKING SUCH JUDGMENT HAS
THE BURDEN OF BRINGING THE TRANSCRIPT OF EVI-
DENCE ADDUCED AT TRIAL TO THE SUPREME COURT.

7



Fessentially the support or rejection of the act of
the trial court to deterinine its ulthuate power to ye.
verse its judgment in accordance with the standards
set 1n the cited Uptown Appliance and Tangaro cases
will require an examination of the transeript as a whole,

Without the transcript, the Supreme Conrt would
have no more than the statements of facts in appellant’s
and respondents’ Briefs from which to judge.

Bennett Leasing Company vs. David J. Ellison et
al, 15 U. 2d; 387 P.2d 246 is a caxe where appellant
attacked a judgment on the grounds that the evidence
does not snpport the findings. The Utah Supreme Court
on Page 74 declaved:

“ .. When the appellant attacks the jude-
ment on the ground that the evidence does not
support the findings, he has the burden of bring-
ing a transeript of the evidence adduced at the
trial to this court so the merit of his contention
can be ascertained. The record brought to this
court consists only of the court file containing
the usual various pleadings, motions, orders, find-
ings, and judgment;...”

Respondents, however, while calling attention to
this defect in appellant’s appeal, would not oppose the
action of the Supreme (‘ourt on the substantive issue
raised hy appellant’s Point 11,

POINT III

THE TRIAL COURT DID NOT ERR IN HOLDING THAT
PLAINTIFF BREACHED ITS LEASE WITH DEFENDANTS.

Point 1, having dealt with the inuate power in the
Court to act, Point 111 is concerned with whether or not,
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granting such power, the Court was correct in its de-
cision to reverse itself and find for defendants-respon-
dents herein,

Defendants have no substantial quarrel with ap-
pellant’s recital in support of Point IT exeept that respon-
dents find little of it related to the issue appellant pre-
sents. Respondents aceept for the purposes of this appeal
the Court’s finding of the breach of the Lease Agree-
ment and that the said breach was material. Further,
respondents do not question any statement of law sub-
mitted by appellant but contend that none is germane
to the speecific issue raised by the aet and decision of
the Court i 1ts self reversal.

The 1ssue specifically is resolved as follows:

Assume the contract to be of a continuing nature
(a lease of 5 vears duration). Assume a party to a con-
tract 18 guilty of a breach of the contract. Assume fur-
ther the breach to be sufficiently substantial to warrant a
termination by the injured party.

Under these accepted facts, can the injured party
abrogate that contract or rescind it without giving timely,
unequivocal notice of his intent to rescind or terminate:
('an he further proceed in such manner from which the
Lreaching party may reasonably assume that the injured
party intends to keep in force and effect the contract
hetween the parties; reserving to himself the right to
give notice of a rescission at his own convenience without
reoard to detriment to the breaching party? Respondents

think not,



The law is fairly stated when it declares the in.
Jured party to a contract has an election at the time of
the breach of contract, and for a reasonable time there.
after, within which to waive the breach for purposes of
termination, and to continue with the contract, secking
reparations in damages for such damage as was caused
1t by the breach; or in the alternative, to rescind the con-
tract by giving notice to the defaulting party of its in-
tent to do so. This notice must be timely, clear unequivo-
cal in meaning, but must not necessarily be in writing. It
may be by act; it may be oral; it may be by action in-
consistent with the purposes of the contract; it may be
by filing an Action in Rescission.

Thereafter, much of the law which plaintiff ecites
in his Brief may apply. However, none of the cases cited
by the plaintiff deal directly with what defendants con-
sider the pertinent issue here, namely; what notice, if
any, and what need of notice, if any, was given by the
aggrieved party to the defaulting party of its intent and
when was it given?

In each of the cases cited, an aggrieved party has
declared to a breaching party in sustance; “You are
breaching your contract; perform or else,” and there-
after suit resulted on failure of the breaching party to
correct his breach.

In Nakdimen vs. Baker (C.A. 8 Ark.) 111 F 24 778;
the defendant’s agreement was to sell and Nakdimen’s
agreement was to buy 200 shares of stock at a stipulated
price payable by an installinent Promissory Note over a
period of time, with certain assignments as security for

10



payment of the note. On default in payment, Baker im-
mediately started suit for damages which were the stip-
ulated price of the contract and prevailed. However, im-
wediately after suit was instituted, Nakdimen recon-
sidered and offered the note and securities which were
refused by Baker. Nakdimen alleged this tender as a
defense. It was in this context that the Court held a
party who breaches cannot insist on speecific performance
since the filing of the action was a clear termination
of the contract.

In Buckman vs. Hill Military Academy, 190 Or. 194,
223 ’.2d 172; plaintiff sued on a note, security for which
was a tract of land. The terms on which the security was
held provided that plaintiff would release a subdivided
lot with each $350.00 paid. Plaintiff refused to release in
accordance with this agreement after a demand by the
defendant-payvor. Upon such refusal, defendant failed to
make any further payment. It was held in this case that
there was a termination as a clear confrontation clearly
delineating the breach on the part of the plaintiff.

In Dalton vs. Mullins (Ky.) 293 S.W. 2d 470; there
was also a direct confrontation between the parties. In
this case the Court declared “When Dalton refused to
perform the contraet as written, Mullins had the right
fo treat this action as a breach, to abandon the contract,
to depart from further performance on his part, and

finally, demand damages.”

In Loudenback Fertilizer Co. vs. Tennessee Phos-
phate Co. (C.A.6) 121 F. 298; and in Lynch vs. Me-
Donald, 12 Utah 2d 427, 367 P.2d 464; the tenor is es-

sentially the same.
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The same is true in the Yazoo & M. Vallev R. (o,
vs. Searles, 85 Miss. 520, 37 So. 939, In this case, sait
resulted from a direct confrontation wherein Secarles
required of the railroad that it switeh cars to a private
siding. The railroad did so until Scarles refused to pay
switching and demurrage charges. Thereafter, the rail-
road refused to make speeial switching {for Searles des-
pite demands that they do so. This breach resulted in a
law suit, and again the principal was affirmed that notice
of some kind before termination 1s required after breach.

In our instant case, there was nothing in the nature
of confrontation. Both parties conceded that they had
never met face to face, or had any conversation about
this contract until after construction was completed, and
defendants demanded of plaintiff that he take possession.

On the contrary, every act of the plaintiff was con-
sistent with compliance and conformity with the con-
siderations of the contract by him to be performed, giv-
ing not notice of his disaffection to the defendants.

Plaintiff cites 17 Am. Jur. 2d, and particularly Secs.
365, 425, 512 et seq. Respondents, through their attorney,
have no recourse hut to approve heartily of the state-
ments therein made, and to ohserve that if they were
not good law, they would probably have not heen made
part of the text. However, the sections cited are not
germane to the principal, crucial issue which the re-
spondents present here. We particularly refer to 17 Am.
Jur. 2d; Contracts, Sees. 508-509-510, which deal with
the issue here presented.

The first sentence of Sce. 508, P. 988 of Contracts

12



declares, 1n substance, where one of the parties has not
performed, and is not ready and able to perform his
part of the agreement on the day fixed, the adverse

party may consider it at an end.

Section 509, Pg 990 declares in the first three sen-
tences:

“The failure of a party to perform his part
of a contract does not per se rescind it; the other
party must manifest his intention to rescind. If
the intention is manifested by a notice must be
clear and unambiguous, conveying an unquestion-
able purpose to insist on the cancellation. A for-
mal or written notice is not necessary, however,
although the law requires, on the part of him who
would rescind, some positive act which shows
such an intention.

“If a party means to rescind a contract be-
cause of the failure of the other party to perform
it, he should give a clear notice of his intention
to do so unless the contract itself dispenses with
such notice or unless notice becomes unnecessary
by reason of the conduct of the parties. Hennessy
v. Bacon, 137 US 78, 34 L. ed 605, 11 S Ct 17.”

The {irst sentence of Sec. 510 states:

“Many cases have held that a right to re-
scind, abrogate, or cancel a contract must be
cxercised promptly on discovery of the facts
from which it arises, and that it may be watved
v unreasonable delay or by continuing to treat
the contract as a subsisting obligation.”

In Farrington v. Granite State Fire Ins. Co., et al, 120
Utah 109; 232 Pae. (2) 754 the plaintiff sued insurance
company for compensation for fire damage. Defendant,

13



insurance company, refused payment, alleging recission.
A pertinent fact was the acceptance of an unpaid balance
of the annual premium by defendants after the event of
loss. The Court declared on P. 119:

“One who claims a right to recission must
act with reasonable promptness, and if after such
knowledge, he does any substantial act which
recognizes the contract as in force, such as the
acceptance of more than half of the premium
would be, such an act would usually constitute a
waiver of his right to rescind.”

9 ALR. 993 deals with the subject of the waiver

of the right to rescind for delay.

The trial court in its decision makes reference to
Cox vs. Berry, 19 U(2)d 352, 431 P2d 575. In this case
the court, while not spelling out specific estoppel, makes
a holding entirely consistent with the equitable doctrine
to the effect that one who is to receive the benefits of
an agreement must bear its responsibilities.

CONCLUSION

It would seem that appellant and respondents have
little if anything to quarrel about in appellant’s Briet.
Appellant admirably supports his contention that after
substantial breach, an aggrieved party may institute ac-
tion for termination in one of two various forms or af-
firm a contract and seek for recovery of damages result-
ing from the breach.

None may quarrel with such a statement of the law.
However, respondents’ view is that there is a requisite
to successful suit and that is notice of breach to the

14



party breaching. There seems no question that institu-
tion of suit could be such a notice of breach since it
certainly is an action which would apprize a breaching
party of his dereliction, provided that such a suit is
brought timely under circumstances where its delay
would not in essence constitute a waiver of the right
to act on the breach or an estoppel to so act under eir-
cumstances where the delay can result only in gains to
the aggrieved party and added detriment to the party

who has breached.

The appellant here having never by word or deed
given notice of any kind to respondents of his intentions
not to pursue the lease; and on the other hand, having
proceeded to perform fully in terms of its contsruction
commitinents on the building being built specifically for
lin and even making decisions of a unilateral nature with
respeet to partition placements among other details, has
certainly waived any rights to proceed after breach if
any by the respondents or is estopped from contending

for such a breach.

There should be no doubt of appellant’s right to be
granted the reasonable value of his plumbing services
which the Court has found him nor is there any lesser
doubt that respondents, being deluded to the tremendous
loss of the entire construction cost of this building should
be cntitled to recover the lease stipulated rentals as con-

tracted for between the parties.
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Tt was for the purposc of establishing the dollar
figure of such recovery against appellant that the Court
property exercised its funetion to reopen the Judgment
and take further testimony.

Respeettully submitted,

Bernard L. Rose

16



	Brigham Young University Law School
	BYU Law Digital Commons
	1968

	Marcus W. Johnson Plumbing And Heating v. Joe Doctorman, Celia Doctorman And Harry J. Doctorman : Respondent's Brief
	Recommended Citation

	tmp.1559673006.pdf.pnwWf

