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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,
Vs.

llate Court No. 20030574-CA
DAVID J. ORR, Appellate Court No

Defendant/Appellant.

REPLY BRIEF OF APPELLANT

ARGUMENT

POINT 1
THE TRIAL COURT SHOULD BE BOUND BY THE DATE STAMP

ON THE FILING OF THE PROGRESS/VIOLATION REPORT AS A
MATTER OF LAW.

It is significant that the State concedes in its Appellee’s Brief that “. . . AP&P had
until May 12, 2003 to file a violation report.” Appellee Br. 12. Defendant argued in his
opening brief that the date stamp on the official Progress/Violation Report (attached as
Add. 1 herein) filed by Agent Egelund showed that it was not formally filed with the
Court until May 13, 2003. However, Appellee argues in its responsive brief that the date
it was actually filed is a question of fact and such question of fact will not be reversed
absent clear error. Appellee Br. 12. Defendant Orr maintains that a date of actual filing
with the Court is determined as a matter of law based upon the clerk of the court’s date-

stamp and the lower court’s decision is considered for legal correctness. State v. Parker,



936 P.2d 1118 (Utah App. 1997) (attached as Add. 2 herein); State v. Palmer, 777 P.2d
521 (Utah App. 1989). Those cases, at least indirectly, stand for the proposition that the
official date-stamp placed on a filed document will govern as a matter of law. In Parker,
the Utah Court of Appeals noted:

The trial court entered its judgment on October 25, 1994. Defendant dated

his notice of appeal November 18, 1994, and certified that he mailed the

notice through the prison mail on November 19, 1994. The district court

clerk did not date stamp his notice of appeal until nine days later November

28, 1994. With the notice of appeal, defendant included a Motion for

Extension dated November 19, 1994, which also was date stamped on

November 28", but the trial court never acted on the motion. . . . This court

dismissed defendant’s appeal in an unpublished memorandum decision on

October 19, 1995, concluding this court lacked jurisdiction to extend the

time for filing a notice of appeal.

Defendant then filed a petition for rehearing, which the court granted.

(W)e affirm our prior ruling dismissing defendant’s appeal for lack of

jurisdiction.

936 P.2d at 1119, 1122. (See additional discussion infra p. 4, 5).

Clearly, the Utah Court of Appeals in Parker believed that the date-stamp was the
critical date on which the filing of a document will be governed as a matter of law. This
is not the date any third person places upon the document, but the date-stamp placed on
the document by a court clerk’s office itself. See also State v. Palmer, 777 P.2d at 521-

523.

'“We conclude that the notice of appeal was not timely filed under any plausible
interpretation of our rules.” 777 P.2d at 522.

2



The case of In re K.G. 2002, UT App. 3,2002 WL 23812 (January 4, 2002) also
stands for the proposition that the date-stamp placed upon a document by the clerk’s
office is the date upon which the document was actually filed as a matter of law. The
State attempts to distinguish the instant case by suggesting that in the X.G. case “the
notice of appeal bore one date stamp that showed the notice of appeal was untimely
filed.” Appellee Br. 15. The attempted distinction is not factually appropriate in the
instant case. The State argues that in the instant case “the violation report reflected two
dates: (1) an electronic date-stamp showing that the report was timely; and (2) a hand-
written change suggesting that the report was untimely.” Id. However, a review of the
Progress/Violation Report in the instant case (Add. 1) and the document entitled
“Affidavit in Support of Order to Show Cause” and attached as Add. 2 to Appellant’s
opening brief shows that only one date-stamp appears. While there may be a hand-
written change stating it was filed on May 13, 2003, that is the only date-stamp that
appears on the face of the violation report.

The trial judge opined from the bench that the change was probably made by his
clerk on the date that she officially filed the document, and no testimony or evidence
under oath was taken to establish that fact in the Order to Show Cause hearing (R. 481, p.
26,1.24,25,p.27,1. 1-11, p. 28, 1. 6-20, p. 29, 1. 1-5). Under the circumstances of the

instant case then, there can be no distinction from the holding in the case of Inre K.G.,



nor this case. The single date-stamp placed on the document by the clerk of the Court
must prevail, as the Utah Court of Appeals held in the case of In re K.G., supra at *1.*

In addition, the State quotes Raiser v Buirley, 2002 UT App. 277, 54 P.3d 650
(Utah App. 2002) (per curiam) as standing for the proposition that the Court could
consider extrinsic evidence under “similar circumstances.” Appellee Br. 15. However,
what the State fails to note is that the Raiser case was exceptional and a clear aberration
from the normal rule where all courts are bound by the date-stamp on a filed document.
In that case, the Utah Court of Appeals relied upon the case of In re M.S., 781 P.2d 1287
(Utah Ct. App. 1989) (per curiam) for its initial dismissal of an appeal for lack of
jurisdiction based upon an untimely notice of appeal where it had held that an “appellate
court is ‘bound by the filing date indicated on the notice of appeal transmitted to it by the
trial court.” Id. at 1288” Id. at 2. Upon further review, this panel of the Utah Court of
Appeals reversed its judgment based upon the fact that a timely filing of a notice of
appeal had earlier been made although the court had rejected it for failure to timely pay
the filing fee. The Court noted as follows:

Under the unique circumstances of this case, we deem the notice of

appeal to have been filed on September 20, 2001, when it was first accepted
and date-stamped by the district court clerk. The delay of one week in

? Although Agent Egelund testified he punched the date-stamp on the report
himself at the clerk’s office, the State cites no authority allowing anyone other than the
clerk of the Court to officially date-stamp a filed document. Allowing anyone else to do
so and be recognized would be to open up the system to confusion and potential abuse, as
in the instant case.



rejecting the notice of appeal and returning it to Raiser based upon the

apparent failure to tender an acceptable filing fee was ineffective because

the timely notice of appeal had been accepted as “filed” by the clerk.

To deem the acceptance revokable would work an injustice because Raiser

could reasonably rely upon either acceptance of the notice of appeal or its

prompt rejection.

Id. at 99. (Emphasis added).

What was clear from the court’s decision in that case was that a set of “unique
circumstances” had been presented to it, but those circumstances involved a clear and
timely filing and acceptance as filed by the clerk which was then later rejected. The
situation is quite different in the instant case. There is no date on the Progress/Violation
Report except May 13, 2003. There was not a rejection of the document and return to the
filer based upon some extrinsic matter such as payment of a fee. It is significant to note
that the court in Raiser ruled the way it did because the clerk’s office had clearly accepted
a timely notice of appeal as “filed” on a prior occasion and then later rejected it.
Defendant suggests that this case is not inapposite as does the State, but rather it is
support for the proposition that the date-stamp will be accepted by the court as a matter of
law as the date an item is filed.

Furthermore, the Raiser case does not stand for the proposition that the court’s
opinion in that case created a circumstance where the court was to consider the question
of the official filing of the document as a matter of fact and not law. Therefore, the

argument made by the State that “Defendant has not demonstrated the trial court’s finding

that the report was timely filed on May 9" was clearly erroneous” is an incorrect



statement of the standard of review and must be disregarded by this Court. Furthermore,
the Court is asked to specifically review the case of State v. Parker, supra (Add. 2) which
makes clear that even under circumstances where the situation seems unfair, the date-
stamp by the clerk’s office is the official “filing” of the court as a matter of law for
Jjurisdictional purposes. In that case, the trial court had entered a judgment on
Defendant’s guilty plea on October 25, 1994. Defendant dated his notice of appeal
November 18, 1994, clearly within the 30 day filing requirement, and certified that he
mailed the notice through the prison mail on November 19, 1994. The district court clerk
did not date-stamp his notice of appeal until nine days later — November 28, 1994. Id. at
1118. The Court of Appeals noted that “. . . the reasoning of Houston (Houston v. Lack,
487 US 266, 108 S.Ct. 2379, 101 L.Ed.2d 245 (1988)) and the policies underlying the
prison delivery rule are compelling. . . . In holding the filing was timely, the Houston
court emphasized that an incarcerated pro se defendant’s lack of control over the filing of
his or her notice of appeal is unique. . . . We understand why many of our sister states
have decided to adopt Houston's interpretation of the federal rules to their own state rules
of procedure .. .” Id at 1120, 1121.

Despite its apparent feeling that there were unfair circumstances in Parker, the
Court of Appeals declined to apply the prison delivery rule to correct what it seemed to be
admitting was an injustice and felt that it was up to the Supreme Court, which had the

ultimate authority for drafting Rules of Appellate Procedure, to draft the prison delivery



rule and correct this particular wrong. Id. at 1122. The date-stamp was official as a
matter of law.

It is Defendant Orr’s argument that if this issue is to be viewed as a matter of law,
there can be no question that the Progress/Violation Report was not filed until May 13,
2003, one day after the State admits Defendant’s probation terminated by operation of
law. If such was the case, then the State’s argument regarding Utah Code Ann. § 77-18-
1(11)(b) tolling the running of the probation period upon the filing of a violation report is
not valid and should be rejected by this Court in this case. The clerk of the court made a
handwritten change to reflect the official date filed, despite the fact that it may have been
punched with a date-stamp earlier by a third person who was not an official court clerk,
Agent Egelund. It is the official date entered for filing by the clerk of the court, not the

probation agent which should govern here.?

* This Court is asked to take judicial notice of the Third District Court’s formal
official docketing record for the instant case which reflects the officially filed date for the
Progress/Violation Report and Affidavit in Support of Order to Show Cause as May 13,
2003. (Add. 6, p. 13).



POINT 11

DEFENDANT’S RIGHT TO DUE PROCESS OF LAW UNDER

BOTH THE UTAH AND UNITED STATES CONSTITUTIONS WAS

VIOLATED BECAUSE HE WAS NOT TIMELY SERVED WITH

NOTICE THAT THE STATE WAS ATTEMPTING TO REVOKE,

MODIFY OR EXTEND HIS PROBATION.

In his opening brief, Defendant Orr argued that his probation had ended by
operation of law on May 12, 2003 and the Court lost jurisdiction over him at that time
because he was not provided notice of the Court’s action until May 19, 2003. Appellant
cited, among others, the case of State v. Rawlings, 893 P.2d 1063 (Utah App. 1995)
(attached as Add. 3) for this proposition. In its responsive brief, the State does not deny
that Defendant was not provided formal notice of the Order to Show Cause in the trial
judge’s court until May 19, 2003, nor that the trial judge did not sign the Order to Show
Cause until May 13, 2003, one day after Defendant’s probation terminated by operation
of law. See Add. 5.

Instead, the State attempts to distinguish the Rawlings case by suggesting the case
holding, that jurisdiction to extend probation depended upon service before expiration of
the probation period, was actually decided upon statutory grounds alone, and not by the
constitutional concept of due process of law; and further, that the statute interpreted was
prior to the tolling provision of 11(b) and so should not be used as precedent in the instant

case. The State’s assertion in this regard is incorrect and misleading. Although it is true

that the court in Rawlings interpreted the 1985 provision of Utah Code Ann. § 77-18-1,



and the tolling provision 11(b) was not passed until 1989, it is simply not true that the
concept of due process of law was not the determining factor, or at least the co-
determining factor, in the Rawlings case.

In Rawlings, the Utah Court of Appeals cited the earlier case of Smith v. Cook, 803
P.2d 788 (Utah 1990) as precedent and quoted extensively from that opinion.* Among the
quotations the Rawlings court cited from that opinion was the following:

Furthermore, the court felt that its holding was appropriate because it

“guarantee(d) the fundamental fairness embodied in the due process clause

of the United States Constitution (which) entitle(s) probationers to written

notice of the accusations against them.” Id. at 795. (parenthetical words

and letters in original).
Rawlings at 1068.
Clearly then, the Utah Court of Appeals found that the due process clause of the United
States Constitution was violated where petitioner did not receive written notice of the
accusation against him prior to the date of expiration of the defendant’s probation in both
Smith and Rawlings.

The State’s responsive brief, in attempting to reach for precedent which would
cause this Court to avoid a due process analysis in the instant case, further makes the

statement that “(N)othing in the Smith opinion remotely suggests that due process

requires notice, in addition to filing a report, during the probation period . . .”. Appellee

* “While Smith involved statutory prerequisites to commencement of a probation
revocation proceeding, the same analysis is applicable to statutory prerequisites to
commencement of probation extension proceedings. . . .” (Italics in original).

9



Br. 18. But, as noted above and as quoted in the later Rawlings case, the Utah Supreme
Court in Smith v. Cook did indeed address directly “the fundamental fairness embodied in
the due process clause of the United States Constitution (which) entitle(s) probationers to
written notice of the accusations against them.” Smith at 795. In fact, in a footnote, the
Smith court cited the decision of the United States Supreme Court in Gagnon v. Scarpelli,
411 U.S. 778, 786, 93 S.Ct. 1756, 1761-62, 36 L.Ed.2d 656 (1973) and its own earlier
decision in the case of State v. Cowdell, 626 P.2d at 488 (Utah 1981) for this due process
proposition.

The Cowdell case is particularly instructive and makes the due process analysis in
Smith v. Cook (and later in State v. Rawlings) particularly relevant. In Cowdell, the Utah
Supreme Court specifically held as follows:

The decision of a trial court to modify or revoke a probation is basically a

discretionary matter, § 77-18-1, U.C.A., (1953 as amended). Nevertheless,

in revoking a probation, a court may not ignore fundamental precepts of

fairness protected by the due process clause. . . .
626 P.2d at 488.
Although the Cowdell case involved a revocation as opposed to an extension of
probation, the principle of due process remains the same. In Smith v. Cook, supra, the
Supreme Court of Utah noted “(T)he general nature of probation places significant
restrictions on the liberty of the person placed on probation. The penal quality of

probation is also clear from § 77-18-1(4)(Supp. 1981), which states that as a condition of

probation the trial court can impose fines, require restitution, and impose jail sentences. . .

10



.7 Id. at 793. The Smith court also noted in its holding as quoted previously: “(W)e hold
that in situations where the probationer is not actively avoiding supervision, in order for
a trial court to retain its authority over the probationer beyond the period of
probation, the probationer must be served with an order to show cause within the
probationary period.” Id. at 796. (Emphasis added).

Although the State would have this Court believe that Smith and Rawlings were
not decided on due process grounds, clearly this Court can see otherwise. The State may
also argue that the only thing that matters, even if due process is involved, is that such
constitutional rights under both the Utah and United States Constitution should only be
applied where there is a danger of revocation of probation rather than extension or
modification. However, this argument completely overlooks the requirements of U.C.A.
§ 77-18-1 (as amended 2000) which specifically states “(12)(a)(i) probation may not be
modified or extended except upon waiver of a hearing by the probationer or upon a
hearing and a finding in court that the probationer has violated the conditions of
probation.” (emphasis supplied).

In State v. Call, cited in Appellant’s opening brief (Add. 4), the Utah Supreme
Court was called upon to decide a case of extension of probation. After citing State v.
Green, 757 P.2d 462 (Utah 1988) and Smith v. Cook, supra, the Utah Supreme Court
held:

These cases instruct that if it is the intent of the state to extend the
probationary period beyond its original term, the state must take definitive

11



action to extend the term before the expiration date, and the probationer

must be given notice of that intent. Otherwise the probationer is left in a

state of uncertainty, not knowing whether to continue to observe the terms

of his probation.
Call, 1999 UT 42, 980 P.2d 201 at q11. (Emphasis added).
The court specifically noted that the State of Utah argued that § 77-18-1 (Supp. 1996)
(11)(b) should be determinative of the case. However, the Utah Supreme Court did not
determine that (11)(b) was determinative of the case but found that because the probation
officer had approached Call well in advance of the termination date and he signed a
waiver of a right to hearing and agreed to an extension of his probation for one more year,
Call “. . . received actual notice that his term of probation would not expire at the
conclusion of the statutory 36 month period.” Id. at §11. Therefore, it must be concluded
that the Utah Supreme Court continues to affirm its prior holdings in Smith and Rawlings
that a probationer must be served with a notice of his probation violation and upcoming
court appearance prior to the expiration of his probation period before his right to due
process of law has been effectively observed by a trial court.

It is understandable why the State does not want this Court to engage in a due
process analysis in the instant case. This is because the due process holdings of Smith,
Rawlings, Call and State v. Grate, 947 P.2d 1161 (Utah App. 1997) (quoted in

Appellant’s opening brief) all clearly stand for the proposition that this Court and the

Utah Supreme Court have always engaged in a due process analysis when looking at the

12



issue of a defendant receiving proper notice of probation violation proceedings. In the
case of State v. Grate, the Utah Court of Appeals held:

Finally, our conclusion that the charging of a probation violation requires

service of notice on a probationer of the actual accusations and of the need

to prepare a defense not only removes the “danger of placing (probationers)

in a state of perpetual limbo” which so concerned our Supreme Court in

Green and Smith, but “is also in accord with the decisions of th(at) court, as

well as the United States Supreme Court, holding that the guarantees of

fundamental fairness embodied in the due process clause of the United

States Constitution entitle probationers to written notice of the

accusations against them prior to their revocation hearings.” Smith,

803 P.2d at 795 (footnote omitted).

947 P.2d at 1167. (Emphasis added).

Despite the State’s incorrect assertions otherwise, there simply can be no question that
both this Court and the Utah Supreme Court have engaged in a significant due process
analysis when it relates to the question of notice to probationers of the state’s intent to
extend, modify or revoke probation.

The State further glosses over and attempts to disregard the fact that, the trial judge
in this matter did not sign the Order to Show Cause until May 13, 2003, one day after the
State admits Defendant’s probation would have terminated by operation of law. (See
Add. 5 herein). In State v. Rawlings, the Utah Supreme Court in reviewing facts found in
Smith v. Cook, supra, stated as follows:

. .. Three months before his probation expired, the plaintiff was again

arrested and charged with two counts of sexual abuse of a child and sodomy

upon a child. As a result of this arrest, an incident report and affidavit to

show cause why the plaintiff’s probation should not be revoked were filed
with the court before the expiration of the defendant’s probation. However

13



the court did not order the plaintiff to show cause why his probation

should not be revoked until after the plaintiff’s original term of

probation had expired. Thus the plaintiff was first given notice of the

probation revocation proceedings after his probation had expired. . . .

893 P.2d at 1067, 1068 citing Smith 803 P.2d at 789. (Emphasis added).

The Smith court had gone on with its due process analysis and indicated that the
probationer’s right to written notice of the accusations against him prior to the
termination of the probation period by operation of law was “guarantee(d) (by)
fundamental fairness embodied in the due process clause of the United States
Constitution. . .”. 803 P.2d at 795.

This Court is asked to reject the State’s inappropriate and misleading argument
suggesting that the Rawlings and Smith cases did not involve a due process analysis; and
in this case, where the Judge didn’t even sign the Order to Show Cause until one day after
Defendant Orr’s probation period terminated, find that Defendant Orr was denied his
Utah and U.S. Constitutional rights to due process of law where he was served with the
Judge’s Order seven days after his probation terminated by operation of law.

The State cites the case of State v. Reedy as being “the only case to directly address
the effect of subsection 11(b)” and further claims that case expressly rejected Defendant’s

argument herein. Appellee Br. 17.° The State goes on to challenge Defendant’s argument

in his opening brief that Reedy was not dispositive of the instant matter due to the fact

* Of course the state completely overlooks and/or intentionally disregards State v.
Call, supra p. 10, 11 in boldly making this statement.

14



that the Court found that defendant had “made service impracticable since he left Utah
without permission and was in California when he claims he should have been served.”
Defendant noted in his opening brief “Because this case was decided several months prior
to the Grate case, and because it is clear that defendant had left the jurisdiction and could
not be served with the court’s proposed action violating his probation, Defendant
maintains that this case is inapposite and does not affect the dismissal requested by him.
Reedy’s due process rights were essentially waived by his evasion of supervision and
leaving the state so he could not be located to be served. No such facts exist in the instant
case. If it were otherwise, the Grate court surely would have relied on Reedy as
precedent. Reedy was decided April 17, 1997 and Grate was decided October 30, 1997.”
Appellant Br. 21, n. 4. -

Appellee states “a fair reading of Reedy, however, reveals that this observation
was not necessary to the Court’s decision, but was dicta.” Appellant Br. at 20. Defendant
asserts that Appellee’s analysis of Reedy is not‘correct. Defendant Orr continues to
maintain that a “fair” reading of Reed)y suggests that the issue of Reedy having evaded
supervision and left the state was not dicta. Rather, Defendant Orr maintains that the
appellate court in Reedy understood that due process anci fundamentél fairness were clear
issues in the matter, as it discussed later in the Grate case. The coﬁrt in Reedy did not
need to become involved in an extensive due process analysis due to the fact that

defendant had made service impracticable since he left Utah without permission and was

15



in California when he claims he should have been served. The court went on to review
Smith v. Cook and the Utah Supreme Court’s opinion therein. The Reedy court did not
out of hand reject the Smith analysis simply on the basis that (11)(b) had not yet been |
enacted when the Smith court was considering the facts of that case, but cited the
distinction made by the Smith court, then specifically stated:

. . . the Smith court concluded that the trial court lost jurisdiction to revoke

probation because Smith was not served with notice of the revocation

proceedings within the probation period. Id. at 795-796. The court noted

that the rule might be different in a situation where a probationer avoided

service or evaded supervision . . . Reedy evaded supervision by leaving

Utah and failing to check in with probation authorities; thus, even under the

Smith analysis, it would not be necessary to serve him during the probation

period.
937 P.2d at 153.

Although the Reedy court does not specifically mention due process, it is clear
from the foregoing and its entire review of the Smith case that it was referring to the due
process analysis in the Smith case. Although the State would like this Court to ignore
virtually the entire Reedy opinion and read it as simply holding that § 77-18-1(11)(b) is
dispositive of the matter and nothing further need be said, the State’s analysis of Reed) is
incorrect and inappropriate. Defendant urges the Court to consider that the court in Reedy
would have had to come to a different conclusion had the Defendant not evaded

supervision and not been available to be served prior to the time of termination of

probation based upon its analysis in the Grate case decided just six months later.
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In the instant case, there is no evidence whatsoever nor any argument by the State
either below or on appeal that Defendant Orr was not available to be served. Indeed,
Defendant Orr’s probation officer specifically testified that the only reason he waited
until May 19, 2003, some seven days after Defendant’s probation would have terminated
by operation of law even by the State’s admission, was because “(T)hat was the soonest I
was going to see him.” Mr. Egelund admitted that he did not make any extra effort to
notify Defendant Orr of the Order to Show Cause hearing and the possibility that the
Court would revoke, extend or modify his probation until May 19, 2003. (R. 481, p. 22, 1.
8-20).°

The State also correctly notes that Defendant relies upon State v. Call, supra (Add.
4) for the proposition that (11)(b) does not affect a Defendant’s right to notice and thus
due process of law. However, the State rejects Defendant’s argument and suggests that
the Call Court’s reliance on Green and Smith should be disregarded because “Neither
case rested on due process concerns.” Appellee Br. 23. Defendant has already rebutted
the allegation that Smith did not rest on due process concerns and again notes to the Court

the extent to which the State has gone to provide this misleading analysis to the Court.

¢ The Court is reminded here, as stated in Defendant’s opening brief at 14, that the
probation officer testified below he notified Defendant he was recommending termination
of the probation to the trial judge and allowing restitution to be handled by the civil
process (R. 481, p. 22, 1. 21-25, p. 23, 1. 1-14). This was the only notice received by
Defendant Orr until May 19, 2003, seven days after his probation ended by operation of
law.
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Although the State is correct that the court in Call did not explicitly decide that case on
due process concerns, what it fails to note is that the statement made by the court:

(T)hese cases instruct that if it is the intent of the state to extend the

probationary period beyond its original term, the state must take definitive

action to extend the term before the expiration date and the probationer

must be given notice of that intent. Otherwise the probationer is left in a

state of uncertainty not knowing whether to continue to observe the terms of

his probation. . . .
clearly must have been made based upon the due process analysis of the Smith and Green
cases. Call at§11. (emphasis added). If such was not the case, why would the Utah
Supreme Court have made such a blanket statement in 1999 analyzing a case which
clearly occurred after (11)(b) was enacted in 1989, ten years earlier and was even cited by
the court in its decision? See Call at 8. Perhaps the State would like to argue that our
Supreme Court simply overlooked (11)(b), but such a conclusion would not be justified
by the analysis contained therein. Defendant maintains that our Supreme Court has
reiterated as late as 1999 that despite § 77-18-1(11)(a), two things must occur prior to the
expiration date of a defendant’s original probation term, and they are (1) the state must
take definitive action to extend the term before the expiration date and (2) the probationer
must be given notice of that intent before the expiration date. To suggest that the second
prong of this statement is anything other than an opinion couched with a due process
foundation as the State does in its responsive brief is to misunderstand and misread the
prior decisions of this Court in Cowdell, Grate, Smith v. Cook and, as the court in State v.

Call noted, State v. Green. Call at |11.
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Defendant respectfully requests that this Court find that his right to due process of
law under both the Utah and U.S. Constitutions were violated and the Court lost
jurisdiction over him when the State failed to serve him with the Order to Show Cause for
probation violation, extension or modification prior to the termination of his probation by
operation of law.

POINT 111

REPLY TO STATE’S RESPONSE IN POINT’S II AND III OF ITS
BRIEF.

The State argues in Point II of its responsive brief that a court has authority to
extend probation upon a finding that the probationer has not completed the terms of his
probation, including fully paying court-ordered restitution. While Defendant in his
opening brief and herein does not deny that a court has such authority, the real issue is
whether or not the state is required to give the Defendant due process notice before the
termination of the probation period in order to extend or modify, as well as revoke
probation. Defendant cited the case of State v. Hodges, 798 P.2d 270 (Utah App. 1990)
in arguing that his probation could be extended only if his failure to pay restitution was
willful. Although the State correctly notes that the Hodges court involved a revocation of
probation as opposed to an extension of probation, Utah law makes clear that probation
may not be modified or extended except upon a waiver of a hearing by the probationer
or upon a hearing and finding in court probationer had violated the conditions of

probation. Utah Code Ann. § 77-18-1(12)(a)(i) (Supp. 2000). However, it is Defendant’s
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argument that the Court must find that the violation referred to in that statute was a
“willful” violation.

The State’s assertion that the Hodges case involved a revocation of probation is
correct as far as it goes; but it is Defendant’s position that Hodges stands for the
proposition that where the alleged violation is a failure to pay a fine and/or restitution, the
sentencing court must still find that probationer willfully violated the terms and
conditions of his probation in order to extend, modify or revoke that probation. Where, as
here, “(T)he defendant has made consistent monthly payments of $1,000.00 towards
restitution”, the State fails to show any willful violation of the Court’s restitution order.
See Progress/Violation Report, Add. 1, second page under the heading “Restitution.”

In State v. Peterson, 869 P.2d 989, 991 (Utah Ct. App. 1994) the Utah Court of
Appeals specifically indicated that in the context of an alleged failure to pay restitution
(i.e. as grounds for revocation/modification of probation), “a finding of wilfulness merely
requires a finding that the probationer did not make bona fide efforts to meet the
conditions of his probation.” No such finding was made by the trial judge in the instant
matter. Without finding both a violation and wilfulness (i.e. the absence of bona fide
efforts to pay restitution), the District Court had no basis for ordering an extension of his

probation, even if this Court rules the District Court still had jurisdiction of Defendant

Orr.
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In Point IIT of its brief, the State admits that the trial court exceeded its authority in
extending the Defendant’s probation for ten years (seven years with credit for the three
years previously served without violation). The State argues the matter should be
remanded for the trial court to amend its Order to extend probation to 36 months. While
Defendant appreciates the State’s concession in this matter, Defendant still argues that his
right to due process of law under both the Utah and United States Constitutions were
violated because appropriate legal efforts to extend his probation were not made prior to
its termination by operation of law, and he was denied his right to due process by not
being served prior to his probation’s termination by operation of law. However, the
Defendant agrees that the very least this Court ought to do is remand the case for the
Defendant to be resentenced for 36 months of probation beginning May 12, 2003.

CONCLUSION

Defendant urges this Court to consider the violation of his rights to due process of
law under the circumstances of this case. e was not afforded “fundamental fairness” in
that he was essentially lead to believe by his probation officer, as argued in his opening
brief and not disputed by the State, that his probation would be terminated as of May 12,
2003. He was not served with notice until May 19, 2003 of the fact that the Court had

decided to take further action against him.
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For these and the other reasons outlined in Appellant’s opening brief and this reply

brief, it is respectfully requested that this Court order that Defendant be released from the

custody of the trial court, with his probation having been terminated by operation of law.

Dated this 1'2 day of _ PR L

, 2004.

COHNE, RAPPAPORT & SEGAL, P.C.

iﬁ@ VAN

DARRYR. KELLER
Attorney for Defendant/Appellant
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CERTIFICATE OF SERVICE

[ hereby certity that I caused a true and gorrect copy of the foregoing to be mailed, by first
class U.S. postage prepaid, this day of 1&1\)\)\ R 2004, to:

[aura B. DuPaix

ASSISTANT ATTORNEY GENERAL
160 East 300 South, 6" Floor

P.O. Box 140854

Salt Lake City, Utah 84114-0854

N \.\
et Vnon
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STATE OF UTAHKI-:'JH *lfj‘inf"‘kTU
VDT 1T PROBATION A aPI@ 1]1
PROTECTED LI TR!

. ALT LAKE COUNTY
PROGRESS/VIOLATION REPORT
BEPUTY CLERK
): 3RD DISTRICT - REGARDING: ORR, David Jay
Salt Lake City, Salt Lake County, Utdh
FIN S JTide Timothy R Hinson CASE NO.: 001902772
ROM  Salt Lake AP&P OFFENSE. | o] Dstate Broker Avent With 01 1f

I 1rinse, 3rd Degree Felony,
Secutities Fraud, 3rd Degree Felony

ATE: 05/09/2003 OFFENDER H 1190
ROBATION DATE: 05/12/2000 ADDRESS: 5449 W SUNTREE (3350 S ) AVE,
WEST VATLFY CTTY TTT 84170
FGISEATINT DATE: U5/11/2003 EMPLOYMENT: Mca-Mark/Consult/Agent,
Y2 Marketing,

1801 North Hampton // 20,
Desota TX 75115

EFENSE ATTY: Larry R keller

YMMENTS:
05/12/2000, the defendant was placed on probation with the following conditions:
Commit no further violations and/or crimes.
Obtain and maintain lawful, verifiable, full-time employment.
Submit truthful and detailed financial income reports to AP&P as directed
Pay fine in the amount of $1850 00, payable to the Court.
That the defendant avoid all activities involving investments or other tinancial transactions using assels
belonging to persons outside of his immediate family or requiring professional licen: ing
Serve 180 days in the Salt Lake County Jail, commencing on 05/12/00, with no cicdil Lo time served.
Have no contact with victims.
Pay restitution, in an amount to be determined, at a rate of $1000 per month or 25% of monthly income.

OBATION UPDATE: fhedel 1 1 hs been mdicted federally for Conspiracy Lo € it [ lad

aud, Wire Freud and Conspii # , | v Detfraud The Uwited States, 18 U S.C. 371. Therc 1s four other co-
fendants indicted withthed ' 1mnt. According 1o the indictment, the latest date the defendant 1s

arged is in February 2000 The defendant was convicted of his probation case in March 2000 and placed
probation m May 2000, thus, the new federal charge occurred before the defendant’s current Third
strict probation case.



RE: OBR.., David .Tay -2

FINES/FEES: The defendant has paid $600 of the $1,850 court fine. He is presently overdue $150 on
supervision fees. The Department Of Corrections accounting department has not correctly distributed the
money received by the defendant. He has paid $34,553.20 on this case for restitution and fines.

RESTITUTION: The defendant has made consistent monthly payments of $1,000 towards restitution.
After two Restitution Hearings, Dr. Tom Million is to be paid $255,504. Additionally, Kurt Ostler is owed
$30,000, Jeff Ostler $30,000 and Craig Grenier $50,000.

SUMMARY:: The defendant has not been found in any violation of his probation to date with the
exception of paying in full the restitution amount. His 36-month probation period is approaching. He has
pending federal charges.

RECOMMENDATION: It is recommended by Adult Probation and Parole that an Order To Show
Cause Hearing be conducted at the Courts convenience.

=
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Under these specific circumstances, due pro-
cess does not mandate that the violation re-
port should have been sent to Byington be-
fore the hearing or that he must have been
given additional time to review the report at
the hearing. Thus, Byington’s due process
claim fails.

CONCLUSION

The record establishes that Byington fairly
understood the nature of the probation revo-
cation hearing and that counsel would be
appointed for him if he chose. These basic
understandings are enough to render Bying-
ton’s waiver of his statutory right to counsel
sufficient under the circumstances. Further,
Byington has not demonstrated how his
hearing was fundamentally unfair based on
the fact that the violation report was not
provided to him beforehand. We therefore
affirm the trial court's revocation of Bying-
ton’s probation.

JACKSON and ORME, JJ., concur.

w
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STATE of Utah, Plaintiff and Appellee,
' v.

Terence L. PARKER; Defendant
and Appellant.

- No. 940735-CA.
Court of Appeals of Utah.
April 10, 1997.

Defendant was convicted in the District
Court, Salt Lake Department, Tyrone Med-
ley, J., of attempted burglary, and he appeal-
ed. The Court of Appeals dismissed defen-
dant’s appeal as untimely, and defendant
filed petition for rehearing. On rehearing
the Court of Appeals, Billings, J., held that
prison delivery rule did not apply in deter-

936 PACIFIC REPORTER, 2d SERIES

mining whether defendant’s notice of appeal
was timely filed.

Affirmed.

Criminal Law ¢=1081(4.1)

Prison delivery rule did not apply in
determining whether defendant’s notice of
appeal was timely filed under rule requiring
notice of appeal to be filed within 30 days;
motion was filed when district court clerk
received notice, not when it was delivered to
prison authorities. Rules App.Proc., Rule
4(a). .

Terence Lee Parker, West Jordan, Pro Se.

Jan Graham and Thomas B. Brunker, Salt
Lake City, for Plaintiff and Appellee.

Before WILKINS, Associate P.J., and
BILLINGS and ORME, JJ.

OPINION
BILLINGS, Judge:

Defendant Terence L. Parker seeks rever-
sal of our prior ruling dismissing his appeal
for lack of jurisdiction because his notice of
appeal was filed with the district court clerk
more than thirty days after entry of judg-
ment. After considering his petition for re-
hearing, we dismiss defendant’s appeal.

FACTS

Defendant pleaded guilty to attempted
burglary. The trial court held the plea in
abeyance pending defendant’s compliance
with certain conditions. Defendant failed to
comply with one condition, and the trial court
ruled that defendant had violated the terms
of the plea-in-abeyance agreement and ac-
cepted defendant’s guilty plea. Defendant
was incarcerated at the Utah State Prison.

The trial court entered its judgment on
October 25, 1994. Defendant dated his no-
tice of appeal November 18, 1994, and certi-
fied that he mailed the notice through the
prison mail on November 19, 1994. The
distriet court clerk did not date stamp his
notice of appeal until nine days later—No-
vember 28, 1994. With the notice of appeal,
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defendant included a Motion for Extension
dated November 19, 1994, which also was
date stamped on November 28, but the trial
court never acted on the motion.

Defendant timely filed with this court his
Docketing Statement on December 21, 1994,
and his brief on July 21, 1995. On Septem-
ber 13, 1995, the State moved, under Utah
Rule of Appellate Procedure 10, to dismiss
defendant’s appeal for lack of jurisdiction
because he filed his notice of appeal one day
after the time limit.! This court dismissed
defendant’s appeal in an unpublished memo-
randum decision on October 19, 1995, con-
cluding this court lacked jurisdiction to ex-
tend the time for filing a notice of appeal.

Defendant then filed a petition for rehear-
ing, which this court granted. This court
ordered the case remanded to the trial court
for a ruling on defendant’s timely motion to
extend the time for appeal. On remand, the
trial court denied defendant’s motion to ex-
tend the time for appeal. Based on the trial
court’s denial of the motion, this court or-
dered plenary consideration of the issue now
before us: Whether the “prison delivery
rule” should be adopted and applied to inter-
pret Rule 4 of the Utah Rules of Appellate
Procedure, thereby making defendant’s ap-
peal timely.

ANALYSIS

Defendant argues this court should not
have dismissed his appeal as untimely be-
cause we should adopt the “prison delivery
rule,” articulated by the United States Su-
preme Court in Houston v. Lack, 487 U.S.
266, 108 S.Ct. 2379, 101 L.Ed.2d 245 (1988),
to interpret our state rules of appellate pro-
cedure. In response, the State argues we
have already rejected the prison delivery
rule in State v. Palmer, 777 P.2d 521 (Utah
Ct.App.1989) (per curiam).

1. Defendant’s notice of appeal was due on Fri-
day, November 25, 1994, which makes the date
his notice was filed, Monday, November 28,
1994, one day past the thirty-day limit provided
by Utah Rule of Appellate Procedure 4

2. Federal Rule of Appellate Procedure 4(a)(1)
(amended 1993) provided.

In Palmer, this court summarily dis-
missed, in a per curiam opinion, a pro se
prisoner’s appeal because his notice of appeal
was filed more than thirty days after entry of
judgment See id. at 523 (per curiam). The
Palmer court concluded “the notice of appeal
was not timely filed under any plausible in-
terpretation of our rules.” Id. at 522 (per
curiam). The court reasoned that Rule 4
provides that a notice of appeal must be
“filed” with the trial court, and that “[t]o hold
that filing in the trial court is complete upon
mailing is inconsistent” with the plain lan-
guage of Rule 4. Id. (per curiam). Howev-
er, the Palmer court did not discuss nor
mention Houston’s prison delivery rule.
Therefore, we take this opportunity to specif-
ically consider whether Houston ’s prison de-
livery rule should be adopted in Utah.

In Houston v. Lack, 487 U.S. 266, 26869,
108 S.Ct. 2379, 2381, 101 L.Ed.2d 245 (1988),
a pro se prisoner sought appellate review of
a federal district court judgment dismissing
his pro se habeas corpus petition. The pris-
oner deposited his notice of appeal with pris-
on authorities three days before the deadline,
but the notice was not filed by the distriel
court clerk until one day after the deadline.
See id. The United States Supreme Court
held that an incarcerated pro se prisoner’s
notice of appeal was timely filed when the
prisoner delivered it to prison authorities for
forwarding to the district court clerk within
the thirty-day period required by Federal
Rule of Appellate Procedure 4(a)(1). See id.
At the time of Houston, Federal Rule of
Appellate Procedure 4(a)(1) was nearly iden-
tical to the current version of Utah Rule of
Appellate Procedure 4(a).2 See Houston, 487
U.S. at 276, 108 S.Ct. at 2385.

Because Houston was an interpretation of
the federal rules, we are not bound by its
holding. However, most states have consid-
ered Houston to be persuasive authority.
See, e.g., Mayer v. State, 184 Ariz. 242, 908

In a civil case in which an appeal is permutted
by law as of nght from a district court to a
court of appeals the notice of appeal required
by Rule 3 shall be filed with the clerk of the
district court within 30 days after the date of
entry of the judgment or order appealed
from....
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P.2d 56, 58 (Ct.App.1995); Commonwealth v.
Hartsgrove, 407 Mass. 441, 553 N.E.2d 1299,
1302 (1990); Hickey v. Oregon State Peniten-
tiary, 127 Or.App. 727, 874 P2d 102, 105
(1994). Similarly, in construing other proce-
dural rules, Utah courts have recognized that
when the Utah rule “is essentially similar” to
the federal rule of procedure, “in addition to
applicable Utah cases, we look to the abun-
dant federal experience in the area for guid-
ance.” Landes v. Capital City Bank, 795
P.2d 1127, 1130 (Utah 1990); see also Miller
v. Brocksmith, 825 P.2d 690, 693 (Utah Ct.
App.1992) (recognizing when a federal and
state rule of procedure “are substantively
identical, ‘we freely refer to authorities which
have interpreted the federal rule’” (quoting
Gold Standard, Inc. v. American Barrick
Resources Corp, 805 P2d 164, 168 (Utah
1990))); State v. Pearson, 818 P.2d 581, 583
(Utah Ct.App.1991) (“While this issue is one
of first impression in this state, it has been
addressed by the federal courts. We may
look to federal cases in interpreting the rules
when the Utah and federal rules are identi-
cal”).
Utah Rule of Appellate Procedure 4(a)
provides:
In a case in which an appeal is permitted
as a matter of right from the trial court to
the appellate court, the notice of appeal
required by rule 3 shall be filed with the
clerk of the trial court within 30 days after
date of entry of the judgment or order
appealed from.
(Emphasis added.)

The plain language of Rule 4 provides that
an appellant must file his or her notice of
appeal in the district court within thirty days.
When the language of a rule or statute is
unambiguous, we have consistently held that
a court must follow its plain meaning. See
Salt Lake Child & Family Therapy Clinic,
Inc. v. Frederick, 890 P.2d 1017, 1020 (Utah
1995) (“ ‘When language is clear and unam-
biguous, it must be held to mean what it
expresses, and no room is left for construc-
tion.”” (citation omitted)); Bownham v. Mor-

3. Federal Rule of Appellate Procedure 4 was
amended in 1993 to reflect the prison delivery
rule. Thus, the prison delivery rule is now firmly
established in the federal system. See Fed.
R.App. P. 4(c) (“If an inmate confined in an
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gan, 788 P.2d 497, 500 (Utah 1989) (per
curiam) (“Unambiguous language in the stat-
ute may not be interpreted to contradict its
plain meaning.”); Allred v. Utah State Re-
tirement Bd., 914 P.2d 1172, 1175 (Utah Ct.
App.1996) (concluding that “[ululess statuto-
ry language is ‘unreasonably confused, inop-
erable, [ Jor in blatant contradiction to the
express purpose of the statute, this court
applies the statute’s literal wording” (citation
omitted) (alteration in original)). Therefore,
we decline to stretch the plain meaning of
Rule 4 to encompass the prison delivery rule.

Our approach is consistent with that taken
by other states faced with this issue. In
Talley v. Diesslin, 908 P.2d 1173, 1175 (Colo.
Ct.App.1995), the Colorado Court of Appeals
refused to adopt the prison delivery rule in a
case involving the timeliness of a prisoner’s
pro se complaint filed in district court, which
sought review of a Department of Correc-
tion’s disciplinary order. The court reasoned
that if “the provision of the rule under con-
sideration is unambiguous, we must apply the
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