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IN THE SUPREME COURT OF THE STATE OF UTAH

Defexdart,

ROBSRT LUKUS, )
Plaintifef, )
vs, )
) Case
THE INDUSTRIAL COMMISSION OF UTAH, ) No. 10029
)
)

ERIEF OF ROBERT LUKUS «- PLAIRIIFP

NATURE OF CASE

The Plaintiff dreught this action to recover
statutory workman's compensation for imjury re-
e¢ived in an industrial acoident whereby his right
index finger was severed while he was employed by
the Houmtain States Driilimg Company, ine.

DISPOSITION I¥ ISDUSTRIAL COMNISSION
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2
Settle Industrial Accident Claim came on to be
heard cm July 15, 1563, and the Defendant, Indus-
trial Comaission of Utah fsswed its Urder demyiag
the applicant's olaim om August 15, 1963, YWithin
tweaty days of reseiving uritten notice of the sajd
Commissica’s deeisfon, Flaintiff filed his Applics=
tion for Rehearing. Um the 25th day of November,
1963, Plaintiff received witten notice that a2 Ke-
oaring was demied,

R SOQUGH? UN APPEAL

The Plaintiff seeks to have this Court ree
versc the Defemdants! Order demying Workman's Com-
peasation) and to make as award to Plaintiff based
o the injury sustaimed, or in the alternative, to
order a Rebearing to determine Plaintiff's statatory
loss and compemnsation &o.

STATIE OF FACTS

The Plaintiff ws callsd by lMr. Ray Towmsley,

Teolpwsher for Mowmtain States Drilliag Co., Ine,
Mo Toumaley reguested that the Plaiatdff coms o5 i

Library Services and Technology Act, administered by the Utah State Library.
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3
the Kanab Creek Unit, Utak, of owntain States
Drilling Co., Inc, te do welding for said Company
on an howrly dasis, The Plaintiff reported for
work at 10800 a.m. on December 26, 1962, as re=
quested, (R, 53,06) He drove there ia his own
pickup and used his portable welder o do the work.
He had not dome welding for others, nor used the
velder im business for seversl years (R.l6,52).
Mr. Yomsley directed hia to » well ¢asing and
informed him that it had to be cut oo that the same
could de plugged (B4S). oSaid casing was under
wter 20 the Plaiantif¥, assisted by other company
employees, bafled wter off the casimg. The Plajne
tiff then cut the easing and welded in a plug. ir.
Tounsley imspected this work, approved it ead
Plafatiff was dirested to cut lugs off an irem
¢ollar, Next, Mr. Towmsley directed Flaintiff to
the steel 0il rig freme that nceded a eross plese
velded in, lr. Towmsley assisted the Plaimtiff
by fiading the mccessary cross plete, Cther

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the I/1 titute of Museum and Library Services
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plece in place while the rlaintiff welded it to

the aprropriate place (K.h6). Yollowlng this,

#r, Tovmsley arked the Plafmtiff to weld a Load

on a large screw bolt so the same could be remcved

froa the equipnent in which it was serewed, i,

Towmsley was then adle to rezove ths bolt involved

by using a wremch, At this poigt, . Towosley

directed the Plaintiff to his Diifty project of the

daye This oroject was to out a large wvalve off

a sludge tank oa the well rig. Hr. Townsley said

the pipes were empty (2.i6). The Plaiatiff degan

cutting, The walwe, filled with heawy deposits, fell

o Plalatiff's right hand cutting off his index

finger (245,47). Plaintiff?s permaneat loss of

fwction is comparable to the statutory loss of

the index fimger at the distal jeimt (R.41,95).

A fou days later, Mir. Towmsley called the Plaintiff

tad requested hia tv submit o bill im the form of

& time card addressed to Superior 011 Company (R.LS,5L).

The Swperior Gil Company paid the $30.00 bill and
508d,m0t, vl thhold any. income, tax. ov. soclal. security ..

Library Services and Technology Act, administered by the Utah State Library.
(l . Machine-generated OCR, may contain errors.
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ARGUMENT
Point X
THE DIUSTRIAL COMMISHIGN INCURRICTLY APPLIED THE
FACT> TV THF "KIGHT OF CONTRUL TEST®* AND ARRIVED
AT AN ERRUNBUUS CUNCLUSIUN OF LAW,

The Defendant Industrial Commission's Urder
states that "The test of employer-employee rela-
tionshipls the right to control the details ef
the work.” Plaintiff agrees that the Supreme Cowrt
of Utah has adopted aadapplied *The Right of Com~
trol Test" to distiagulsh between employes and indee
peadent contractor status. In two receant cases,
the Supreme Court has described this test as follows:

‘Gamerally speaking, an employes is ome wio
fs hired amd pajid atsome designated rate,

stwmlly specified as & wage or salary, to do
work that {s a part of the trade or business

of ks employer, and iz subjest to continuous
supervisioa, direction or control in perforsing




ssion of Ugh. 9 Utah

The Plafintiff was Mred by Mr. Tounsley at a
wage to be based on an hourly charge. He requested
$6.00 per hour which was approximately the Uniom
teale in the Kanab area, Payment was made on that
basis without objestion. Weldimg is an integral
part of the busimess of well drilling im wiich the
eployer was engaged, When the applicamt reported
o the job, be knew only that he was to do some
welding, This particular projeet was & type of work
be hed ncver done before and waes unfamiliar to him.
The employer swpervised, direeted and comtrolled
the performance of duties om the plugglag job as
well as supplying the materials for doimg the work.
This was also the case with fewr other individwal
sad dietinot jobs which the Plaintiff was requested
to do and did perferam, iir. Townsley was om hand o
initiate the jobs and he explained the speoificaticns
pertaining to thea.

Commission statos that ©

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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7
Plalatiff agrecd o do a job.," Actually, the Plain-
tiff was not engaged ® do a particular piecs of
work or job. He vas engaged to do a partioular
type of vork, that s, welding. He performed five
different and varying pleces of welding work. No
sw ws set for each job to be complated, The Flaine
tife ws uwnawars of what welding job he wac going
to do mext, uatil advised by the Eaployer. lic was
subject to Mr, Towmsley's supervisiom, direction
ad coatrol and was respoamsibdle for coupleting eash
project as required bty Mr. Towmsiey,

It is obvicus that the Baployer, acting by amd
through Mr, Townsley, retained the right ¢o control
the details of the work and did exercise said right.
Utherwise, the Plaintiff would aot have known where
to go or how to prooeed, MkatMsaim
states iz its Order that "There iz a definite back-
gromad history of indepemdeat contrastor relaticaship.”
ds could cmly refer to some other fast situation
where this Buployer was iawolved. Prier relaticaships

Spons . ? Ldves i i

/"’“"{"‘h l“%/'r@/%fzzmﬁ 110l g y Act, ﬂ ster //\ the Mz ”wwﬁ h
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t
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This was the first and only occasion where
this Baployer hired this Plaintiff,

The Defendant Commission further states that
"The fact that the bid was on an hourly basis does
not change the relationship....® Actually, there was
no ddd. The Plaintiff was hired on an hourly basis
at vhatever was fair and reasonable for that type of
work, Sometime after the accident, Mr. Townsley
called for a bill and said to "make it in the form
of a time card.® The Plaintiff submitted in writing,
vith Mr, Towmsley$s approval, the amount he felt was
fuir and reasonable tocover his labor and some travel
expense, For comvenience, the same was submitted
on an invoice from which the Plaintiff usi when he
ws doing a differeat kind of work, which had been
discontinued some eight years previwus. The bill was
not submitted before starting work, but after the
a¢ident. This is farafield from 2 btid as the same
is demominated in the usual course of business involv-
ing independent comtractors,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



4
In suppert of its comelusien, the Defendsnt
Commission has plased great emphnsie on the fast that
Maintif? swpplicd his oun tools aand transportatieam,
Towever, the fests of this sase are Dasically the same

Copissien of B , (1961) 12 ¥euh 26 283, 364 r2e
1020,

In that case, ¥4ah Power & iight Compray en~
ged Soil Inginsers, Damed and Moore., The istter
@gaged 0'3riec and Phissskies to provide and operate
8 0abls fo0l érilling rig and erew for dyilling sad
sampling sofl strats. In this case, The Swperder Uil
Conpaay engaged Nowntain States Drilling Compeny,
Ins, The latter emgaged Plaintiff to provide sad
operate a portable welding rig for eutting and weld
ing verk. Thare, paymeat was to de made by shift,
rather than fer & completed job. Nare, payment was
% 20 nade by the hewr, rather tiaa for s conpleted
.

hhﬁw,hcl&uﬁmmwﬂd
5‘ ed by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Mus nd Libre
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social security was withheld in either case.

Demes and Moore kept a supervisor, Nelsoam, on
the job. He gave directions where to set up the
rig and to dig the hole; how deep they should dig,
whea to bail out and clean the hole, whea and where
to take samples; whem to stop and whem to resume drill-
ing. Mountain States kept a superviser, Tewmsley, om
the job. He gave directioms where to set wp the
wlding rig and do the welding, how deep to cut, whea
to bail out the hole; and when and where to weld or
cut. OfBrien was iajwred amd held to be an employee
within the meaning of Utah Code Ammotated, 35-1-42 (2)
1953. The imstant Plaintiff wes injured. Omly ome
conclusion follows., He, teo, was an employee withia
the statutory meaning.

FOINT 11

THE POLICY OF THE WORKMEN'S COMPENSATION ACT AND THE
INTENT OF THE UTAN LEGISLATURE ARE CONTRAVENED BY THE
DIDFSTRIAL COMMISSION'S ORDER DENYING THE CLAIM,

The Utah Legislature made provision for relo‘.t-
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anployer

wthia the meaing of this scotion. The ternm “fndos
penint somtracter,” as herein wed, is defined o be
my parosa, assosfation or oerporetion engnped in the

arforeance of sny vk for ecnother, who, whils zo
agaged, {» fndependent of the employer in all ihat
mtuns'tntmﬁmutiondmm.i‘mm
btbemlowmm:lorhw emgaged
«aly in the portormance of 3 defisdte job u‘m
of work, and {s swbordinnte ¢o the
in effccting 2 reeunlt in mmgth th

dosign.” Utph Code Ammotated, -1kt {2) (19”.%}
Wth refersass to the sdove statutory provie

tiem, the Utah Swprems Cowrt has oftem stated snd

Wi that it cbjestiwe is to alleviate commsaie

bardshdp wpem workers due to imdustrial fnjwies snd
$at the Act should be liberaily comstrued ia fuver
of sowerage of the claimant, James
Dokiag Corp. 121 Weeh 612, 2hh 2, 24 &40 (1$52),
W&_&,hmam,

P12 652 (1955) smd

Sponsored by the S.J. Quinney Law Libra
L1/7/‘u/'\‘ ,Scrwz es an
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Inpstrial Comfssion of Utah, 12 Utah 24 223, 3k,
P.2¢ 1020 (1961).

The peliey, intsmt, and odjestives &s set ferth
adove dietate tint wmder the eircumsizmces of this
ease, & finding in faver of the Plajutiff womid be
Jwt sad veasensbls, The Plaintiff bas suffered ex-
teasive cocmemis hardship due to the loss of use of
Mo right index finger. This will be & ventinuing
hmrdshlp due to permsnent partial dlsability. Tiw
Defendant Commission has chosen to be wuliberal ia
its cemstrustion of the Statute and hes construsd
the same against covernge of the Plaiutiff, Whn
conpared with the faots of vight of sonirel amd exur~
¢ise of the same by the empluyer, the facts that
Plaintiff weed his own welder and wediclis and submitted
& M1l for laber do notuarrsat demial of his elaim.

POINT IXX
IR PLAINTIZF'S RIGHIS WERE PREJUDICED BY FAXLUER 70
@VE WIICE OF TRE FILING OF RAY TOWMSLEYS DEPOSITION
mnmmcrcmmcmaom

Sponsored by the S.J. Quinney Law Libra
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(3) AND DRMIAL OF A COPY GF SAID DEPOSITION.

Uader date of Jume k, 1963, Plaintiff received
o Wetioe of Taking of Depesition from Charles Veleh,
., Atterney for The State Insuranse Fumd, Said
Notice itated ",...tiAt n June 19, 1963, at 3100 p.m,,
wd centinning tiwreaftor watil completed, The
State Insursnce Funé and the Mountnin States Drille
iag Compmmy wil) take the Deposition of Ray Towmsley,
befere Darke Chapiam, Court Reparter, at the Comty
Cowrthonse, Monteswumn County, Colorade.”) Due to Me
poor fimamoial ecmdition, Plaintiff was not present
nor vepresamted hy coumsel when the Depositicm was
takens The Depesfitien was to be taken on eral inter-
regatories puwrowsat to Enles 25 and 30 of Yish
Iles of Civi} Procedure. kule 30 (£} (3) of the
Sish Rules of Civil Precediwe provides:

"The party takiag the depesition shall give

m‘?uaorwamumm

The Plaintiff did et reseive prompt aotice
«&-an.«mawa-,hm,um

Sponsored by the S.J. Quinney Law Libra led by the Institute /Li nd Libra
L/ \S /)‘I/ Utah State Library.
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11!
iot receive any Notice whatsoever, Whem the Plain-
tiff appeared for the Hearimg om July 16, 1963, Mr.
Weleh handed him a document stating that it was the
deposition of Ray Townsley. The Plaintiff was re-
quested to look at the same. He had time to look at
the first page before tir Defendant Commission appeared
to begin the Hearing. The document was returmed to
Mr. Welch at that time. That was the full extent
of the Plaintiff!s access to the Deposition of the
Defendants' chief witmess. The Deposition was marked
as an exhibit and received in evidemee. It is now
a part of the record upon which the Defendant
Commission!s decision i3 based. Plaintiff, to his
detrimeat, has not had an opportunity to controvert

the same,
CONCLUSION
We respeetfully submit that based on the files

aad records in the hereim, the Defendamt Imdustrial

Comission improperly demied the Plaintiffls claim,
and its decision should be reversed by thié Court.

GUSTIN, RICHARDS & MATTSSON
Attorneys for Robert Lukus,
Plaiatiff
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