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IN THE SUPREME COURT
of the
STATE OF UTAH

L. A. YOUNG SONS CONSTRUCTION
COMPANY,

Plaintiff,

Case No.
11467

V8.

STATE TAX COMMISSION OF
UTAH ,

Defendant.

BRIEF OF PLAINTIFF

NATURE OF THE CASE

This i1s an original proceeding to review and to deter-
mine the legality of an order and decision of the State Tax
Cominission of Utah imposing a use tax deficiency
against L. A. Young Sons Construction Company, a part-
nership, in the amount of $5,540.24.

DISPOSITION OF THE CASE BELOW

The plaintiff’s petition for re-determination of the
notice of tax deficiency was heard on October 25, 1968,
and an order and decision denving that petition for re-



determination and imposing the deficiency was entered
by the State Tax Commission of Utah on December 4,
1968.

NATURE OF RELIEF SOUGHT ON REVIEW

By this review plaintiff seeks a reversal of the De-
cember 4, 1968, decision of defendant.

STATEMENT OF FACTS

The defendant, State Tax Commission of Utal, has
imposed a use tax upon the plaintiff, L.A. Young Sons
Construction Company, under Section 59-16-3, Utah Code
Annotated 1953, as amended. The plaintiff asserts that
the transaction involved was ‘“isolated or occaszional” and
that the exemption from taxability of 1solated or occa-
sional sales as provided for under Section 59-15-2, Utab
Code Annotated, 1953, as amended, is applicahle.

The facts in controversy were settled by written
stipulation of the parties, and also by the introduction of
uncontroverted affidavits. References in support of the
material facts will be cited by the appropriate paragraphs
of the stipulation (Stip. ....) and the affidavits by their
page ninnner in the record (R...0).

The plaintift was a Utah partnership and was en-
gaged in the construction business during the vear 1961



(Stip. 1). On or about August 25, 1961, plaintiff pur-
chased certain used construction equipment from Amis
(‘onstruction Co., an Oklahoma corporation. The sale
was held at Atlantie City, Wyoming (Stip. 2) (R. 51).

The seller, Amis Construetion Co., is an Oklahoma
corporation with its prineipal place of husiness in Okla-
homa (ity, Oklahoma. The regular course of business
of Amis Construetion Co. is the construetion of high-
wavs, roads and bridges. Immediately prior to Angust
23, 1961, Amis Construction Clo. was engaged in remov-
ing overburden at a mining site at Atlantic City, Wyom-
ing. In the course of this contsruction job it used its
construction equipment. Upon completing the job, it de-
termined to sell some of the equipment used thereon in
order to avoid the maintenance and transportation costs
mvolved in taking the equipment back to the Company’s
main hase of operations (Stip. 6) (R51). Amis Construe-
tion ('o., therefore, conducted a sale of that equipment
at the construetion job site. The plaintiff went to
Wyomning and purchased certain used construetion equip-
ment at that sale and entered into a Retail Installment
(Contract with the seller. L. A. Young Sons Construection
(‘fompany later received a bill of sale of personal property °

from Amis Construetion Co. (Stip. 6.). At the time of the
suhjeet transaction, Amis Construction Co. was not and
never had been engaged in the business of selling con-
struction equipment nor has it ever heen involved in mak-

ing retail sales (R51). In fact, Amis Construetion Co.



does not now and never has had a sales tax license and
does not purchase anything for resale (R55). Amis Con-
struction Co. has existed for over fifty years either as a
sole proprietorship, partnership, and finally in 1959 as a
corporation. During this entive period of time, it has held
only two equipment sales (Stip. 7) (RR55). It does not
depend on revenue from such sales for its income. The
sale was in no way a part of its business (R53). Of the
two sales of used construetion equipment which Amis
(Construction Co. has held over its fifty year period of
existence, one was the sale whieh is involved in the trans-
action with the plaintiff and the other was held in Topeka,
Kansas, on the preceding day (Stip. 7).

Upon its purchase by 1. A. Young Sons Construction
Clompany, the equipment was transported into the State
of Utah and was used in the plaintiff’s construction busi-

ness,

The defendant Conmnission held that the transaction
hetween the plaintiff and Amis Construction Co. was not
isolated or occasional and not exempt {rom taxation. It
further held that had the transaction heen izolated or oc-
casional thiz excmption does not apply to an out of state
transaction nor is it an exemption under the Use Tax

Act (R60).

On April 26, 1967, the defendant assesed a use tax

deticieney for the vear 1961 against plaintift in the



amount of $4,646.74 together with interest thereon, as-
serting that the tax deficiency is a result of the failure
of the plaintiff to remit tax on an out-of-state purchase
subject to the use tax (R33-34).

ARGUMENT

POINT I

THE SALE OF CONSTRUCTION EQUIPMENT
BY ONE CONTRACTOR TO ANOTHER WHERE
SUCH SALE IS NOT IN THE REGULAR COURSE
OF ITS BUSINESS, IS AN ISOLATED OR OC-
(‘ASIONAL SALE AS THAT TERM IS USED IN
SECTION 59-15-2, UTAH CODE ANNOTATED, 1953,
AS AMENDED, AND IS EXEMPT FROM A USE

TAX.

Section 59-15-2 (e), Utah Code Annotated, 1953, as
amended, states in part as follows:

“ ... the term ‘retail sale’ means every sale within
the State of Utah by a retailer or wholesaler to a
user or conswmmner, except such sales as are defined
as wholesale sales or otherwise exempted by the
terms of this act; but the the term ‘retail sale’ is
not intended to include isolated nor occasional
sales by persons not regularly engaged in busi-



ness, nor seasonal sales of crops, seedling plants,
garden or farm or other agricultural produce by
the producer thereof, or the return to the producer
thereof of processed agricultural products, pro-
vided, however, that no sale of a motor vehicle
shall be deemed isolated or occasional for the pur-
poses of this act.”

The transaction involved in this case was an isolated
or occasional sale within the meaning of our Utah statute.
This court determined in the case of Gencva Steel Co. v.
State Tax Commission, 116 Utah 170, 209 P. 2d 208, that
an isolated or occasional sale is one made by a person
while not in the pursuit of the regular course of his busi-
ness of selling tangible personal property. The defendant,
State Tax Coununission of [tah, in its Regulation S35,
has recognized this point of law.

“S38. Isolated and occasional sales (Applies
to sales and use taxes). — Isolated or occasional
sales made by persons not regularly engaged in
husiness are not subject to the tax, Under this
rule no sale is taxable if it 18 not made in the regu-
lar course of a business of a person making retail
sales as defined in Regulation No. S27. The word
‘husiness’ as thus used refers to an enterprise en-
gaged in making retail sales notwithstanding the
fact that the sales mayv be few or infrequent.”

“No sale of an article of tangibhle personal
property made by a dealer in such type of prop-
erty is considered to be isolated or occasional re-
gardless of whether or not such article was used



by such dealer in his regular business prior to the
sale. For example, sales of electrical fixtures and
appliances once used by an electrical dealer in his
business are subject to tax. On the other hand, the
sale of fiztures and appliances wsed in a clothing
store are not subject to tax when the merchant
sells them in the course of his modernization pro-
gram.™

The Commission’s Regulation No. S27 also supports
plaintiff’s position because it limits a retail sale to a sale
made by a retailer or wholesaler to a user or consumner,
exeept for sueh sales as are defined as wholesale sales
and are otherwise specifically exemnpted under the terms
ol the Act. The Commission in that same regulation pro-
ceeds to enlarge upon the meaning of “retail sale” by

statimg

“ ... It includes any transfer, exchange or barter
whether conditional or for a consideration by a
person doing business in snch commodity or ser-
vice, either as a regularly organized prinecipal en.
deavor or as an adjunct thereto. The price of the
service or tangible personal property, the quantity
sold, or the extent of the clientele are not factors
which determine a sale to be or not to be a retail
sale.™

As stated in that regulation, the price of the service or
tangible personal property which is sold is not relevant
in determining whether the transaction is isolated or oc-
-asional, nor are the guantity sold or the extent of the

“Kmphasis onrs



clientele factors in such determination. The fact that
there was a substantial amount of property sold by Amig
Construction Co. at the Atlantie City sale or the fact
that L. A. Young Sons Construction Company was only
one of a number of purchasers at the sale can, therefore,
have no bearing on this case as acknowledged by the Com-
mission’s own regulation. Wlhat is iinportant here is not
how much was sold nor to how many persons, but rather
whether Amis Construetion Co. was a retailer making a
retail sale in the regular course of its business. The facts

speak eloquently that such is not the case.

The defendant Commission has {urther supported
plaintiff’s case by enacting its Sales Tax Regulation No.

S6G0 which states as follows:

“S60. Machinery, fixtures and supplies sold
to wanufacturers, business men and others (Ap-
plies to sales and use taxes). -— Sales of machin-
ery, tools and other equipment to a manufacturer,
producer or contractor and sales of furniture, fix-
tures, supplies, stationery, equipment, appliances,
tools and Instruments to stores, shops, businesges,
establishments, offices and professional people for
use in carrving on their business o1 professional
activities are taxable. Such sales are to the final
Duyers or wltimate consumers and are not sales

v

Tor resale.

“Iomphasis ours



As noted in this regulation, the sale of equipment to
contractors is not a sale for resale and the Commission,
therefore, imposes a tax on the purchase of this original
equipment. Had Amis Construction (o. purchased this
cquipment from a retailer within the State of Utah, it
would have paid a Utah sales tax because the defendant,
State Tax Commission of Utah, has taken the position
that such a sale is not for resale, but is a sale to a final
buyer or ultimate consumer. This being the fact, the
Commission should not be allowed to now reverse itself
and sav that the sale of original equipment was not
really to a final buyer, but rather for resale. 1f the Com-
mission considers a used equipment sale by a contraetor
to he a part of its regular course of business and con-
stitntes a retail sale, then the commission should not be en-
titled to collect a sales tax upon the original purchase of
that cquipinent.

The faets in this case are that the regular course of
business of Amis Construetion Co. was and is that of
constructing highways, roads and bridges. Amis Con-
sirnetion Co. was not at the time of this transaction, nor
has it ever been, involved in making retail sales. In its
{ifty vear history, it has held only two equipment sales.
This eertainly is isolated and oceasional. Amis Construe-
tion Clo. has never held a sales tax license and has never
pirchased equipment for resale. Under the Commission’s
Regulation K38, its own example illustrates the non-tax-
ability of the subject transaction. By illustration the
Commission savs that the sale of fixtures and appliances
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used in a clothing store are not subject to tax when the
merchant sells them in the eourse of his modernization
plan. By this same measure, a lawyer or judge need not
pay a sales tax if he decides to sell his desk or chairs; he
is not involved in making a retail sale, Likewise, in the
case at bar, a contractor need not collect nor the pur-
chaser pay a sales or use tax on the sale of used eonstrue-
tion equipment which it sold in its modernization pro-
gram. It was just such sitnations that the legislature had
in mind when it cnacted the isolated or occasional sale

exemption.

This court, in Geneva Steel Co. v. State Tax Com-
mission, 116 Utah 170, 209 P. 2d 208, cited with approval
similar regulations of several other states upholding the
position L. A. Young Sons Construetion Company asserts

here.
“(Ohio’s regulation furnished this example:

““Where a person sells his houehold
furniture; where a farmer sclls his farm
machinery, or other farm equipment; or
wlhere a grocer sells his cash register,
counters, or other store fixtures at aue-
tion ov otherwise, such personsg are not
‘ongaged in the business’ of selling tangi-
ble personal property at retail with re-
spect to this property, hut are making
casual or ixolated sales”’
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“Under Art. I of the Illinois regulation the
sclling of tangible personal property as machinery
and other capital assets by a retailer which he has
used in his business and no longer needs, and
whieh he does not otherwise engage in selling as a
part of his regular business is an isolated and oc-
casional sale.

“The ahove regulations, as well as those of
other states which we have examined, definitely
contemplate an isolated or oceasional sale as one
made by a person while not in the pursuit of the
regular course of his business of selling tangible
personal property...”

The ezse presently before he eourt is directly in
point. Certainly the sale of construction machinery hy a
contractor is the same as a sale by a farmer of his farm
machinery. The facts disclose that the equipment sold by
Amis Constrnetion Co. had been used in its business and
was no longer needed. It was not sold as a regular part
of Amis’ business. The plaintiff, therefore, urges this
(‘onrt that the subject transaction was isolated or occa-
sional under regulations of the defendant and under
the statute providing such an exemption as this Court

Las interpreted the same.

POINT 11

THE ISOLATED OR OCCASIONAL SALE EX-
EMPTION CONTAINED IN SECTION 59-15-2, UTAH
('ODE ANNOTATED, 1953, AS AMENDED, APPLIES



12

TO BOTH THE SALES AND USE TAX ACTS AND
TO TRANSACTIONS BOTH WITHIN OR WITHOUT
THE STATE OF UTAH.

The Legislature in defining *“retail sale” has categor-
ically stated that it is not intended to include isolated
nor occastonal sales. This exemption has been a part of
the Sales Tax Aet since its inception and has been recog-
nized both by the State Tax Commission of Utah and this
honorable Court as being a valid exemption. Perhaps the
most persuasive and explicit case on the isolated or
occasional sale provision 1s that of Union Portland Ce-
ment Co. v. State Tar Commission, 110 Utalt 152
176 . 2d 879. In this Court’s original opinion reported
at 170 P. 2d 164, the Court held that the use tax was
separate and distinet from the sales tax and that the
exemptions found in the sales tax did not neeessarily
exist as exemptions in the use tax. Upon rehearing, the
Court completely reversed is position in that respect.
The Court quoted extensively from the Third Biennial
Report (1935-1936) of the State Tax Commission of Utah
in which the Connnission bointed out that some Utali mer-
chants were suffering as a result of the sales tax, par-
ticularly in those arcax near the horders where residents
of the state could go over into another state and purchase
itemns without the sales tax and bring them baeck inte
Uial, The Commission went on further in its Biennial
Report to note that other states had passed uxe tax laws

which had the effeet of Tmposing a tax on goods coming
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into the state for use and upon which the state sales tax
had not been paid. In 1937 the Utah State Legislature
obliged the State Tax Commission of Utah by passing
the Utah Use Tax Act which was passed in a form not
as an amendnent to the Sales Tax hut as a separate Chayp-
ter. In so doing, the Legislature did not reiterate in the
use tax all the exemnptions available under the Sales Tax
Act and since that date the Legislature has not seen fit
to amend hoth acts each time it has amended one. This
(‘ourt took further note that the State Tax Cominission
of Utah was also aware of the uncertainties of the law
and, therefore, the Commission administered the two laws
as though they were one; and when the sale of certain
property was exempted from the sales tax, it was also
exempted from the use tax. The Court pointed out that
in its Fourth Biennial Report (1937-1939) the State Tax
Connnission of Utall reported to the Legislature that it
had bheen so administering the two taxes, The Legisla-
ture, however, did not amend the acts to bring them into
correlation, and the Court stated as follows:

“The legislature did not change the Use Tax Act
as the commission recommended. One of two
conelusions can be drawn from this non-action.
[Dither the legislature did not intend the property
exempted from the sales tax to be exempted from
the use tax, or the legislature intended the speci-
fic exemptions to the sales tax to also be exemp-
tions to the use tax and did not consider amend-
ments neeessary to carry ont that intent as the
Tax Comrnission was already applying the law
as xo intended.
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“The second of the two conclusions is tlie reason-
able and correct one.”

Thus, having arrvived at this conclusion, the Conrt
held in that casc as follows:

“IFrom the legisiative history of the Sales and Use
Tax Acts and from the administrative interpreta-
tions thereof made with the knowledge and im-
plied approvad of the legislature, it follows rather
conclusively that the Sales and Use Tax Acts are
to be considered as correlative and complementary
and that, as far as exemptions are concerned, legi-
slative created specific exemptions from the sales
tax arc also to he treated as exemptions from the
use tax.”

It 1s also interesting and important to this case now
hefore the Court to tuke a look at the faets in that {Tiion
Portland Cement Case. the Utal Legislature had amend-
ed the sales tax in Mareh of 1943 and exempted sales of
industrial coal from the Sales Tax Act. The coal was sold
in Wyoming and then brought into Utah for use. The
State Tax Connnission of Utah took the position that the
use tax applied to this transaction. The Court held that:

L Such an interpretation would discriminate
against coal hrought out of the state in [avor of
coal purchased in the state. The use tax was not -
tended to create a discrimination against out-of-
state merchants in favor of Utah wmerchants.®
Rather it was passed, as indicated by the above
(uotation from the Third Biennial Report of the

SFomphasis ours



15

Tax Commission, to remove the theretofore exist-
ing diserimination against local merchants in
favor of out-of-state merchants which discrimina-
tion arose from the operation of the sales tax. The
Tax Commission itself clearly stated the purpose
of the use tax on page 39 of its Fourth Biennial
Report. Tt said:

‘The Use Tax Act was passed by the
last legislature and became effcetive July
1, 1937. This Act was passed as a com-
panion measure to the sales tax and aets
as a complement to it.

‘The purpose of the tax was to over-
come a diserimination found to exist in
the sales tax . .. caused by the inability
to impose the sales tax upon transacions
in interstate commerce . . . The tax applies
primarily to goods shipped into the State
in interstate commerce and to purchases
made outside the State for use within the
State, and in this manner acts as a protec-
tion and equalization to the Utah mer-
chant against out-of-state merchants who
may be selling to Utah purchasers.’

“]egislative-created specific exemptions from
the sales tax are also exemptions to the use tax
regardless of where the sale of the property in-
volved took place.™

*IEmphasis ours
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Continuing on, the Court stated:

*. .. As before stated, the obvious purpose of the
U'se Tax Act was to impose a tax on the use in this
state of property, the sale of which, hecause that
sale took place outside the state, was beyond the
reach of the Utah Sales Tax Act. But when the
legislature by the specific language of the Sales
Tax Act carves out of those sales which it has
power to tax specific sales and exempts themn from
the sales tax it clearly evidences a desire to ex-
empt the property so sold from the 2% tax,
whether imposed by the Use or Sales Tax Act.
To hold otherwise would practically nullify the
obvious legislative intent.”

This case appears to me to be on all fours with the
case now hefore the Court. The trasaction was a sale
made in Wyoming, which, if it had been wmade in Utah,
would not be subject to the Sales Tax Act and likewise
would not he subjeet to the Use Tax Act. Like the sale
of the coal in Wyoming which cane under an exemption
of the Sales Tax Act, the sale of this equipment in Wyor-
ing also comes under an exemption to the Utah Sales Tax
Act and is, therefore, not subject to the Utah Use Tax.

The defendant has raised the question as to the
status as an exemption of the “ixolated or oceasional”
sale provision — thus raising the question as to whether
the isolated or occasional sale provision is an “exomp-
tion” within the purview of the Uwion Portland Cement

Co. deeision. This Conrt has eleariy answered this ques-
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tion in Geneva Steel Co. v. State Tax Commission, 116
Utal 170, 209 P, 2d 208. There the War Assets Admini-
stration had sold its Geneva plant to United States Steel
and the Utah Tax Commission assessed a use tax against
(ieneva Steel Company, based on the purchase price of
the plant. Geneva Steel Company defended the suit on
the basis that the sale was an isolated or oceasional sale
and henee not a retail sale upon which there is a tax im-
posed. The Court again went back to the Union Porland
Cement Co. case, eiting the legislative history and
affirming the Court’s prior determination that the Use
and Sales Tax Aects are complementary, The State
Tax Cominission of Utal made its argument as follows:

“The defendant argues that inasmuch as the sales
tax is imposed upon ‘every retail sale of tangible
personal property,’ the tax is in fact not imposed
upon a transaction which is an isolated or oe-
casional sale for the reason that it is not a retail
sale as defined by the statute and, therefore, it is
an ‘exclusion’ and not a ‘specific exemption’ as
dealt with in the Uwnion Portland Cement case.
The defendant draws a distinction between sales,
on the one hand, which it clauns are retail sales,
but exempt from the tax, e.g. sales to or by re-
licious or charitable institutions and sales of in-
dustrial coal, and sales, on the other hand, which
are non-retail sales because they do not come with-
in the definition of a retail sale in 80-15-2 (e), U.C.
A., 1943, as amended, by Chapter 92, Sec. 1, Laws
1943, quoted supra, c.g. isolated or occasional
sales. There is no merit in this argument. At least
for the purpose of integrating the use and sales
iax acets no distinetien exists between sales which
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the defendant calls ‘exempted’ and sales which it
calls ‘excluded.” The use tax does not apply in
¢ither instance. . . "

The Conrt went on further to state as follows:

“There is no valid distinetion between sales
which are not retail sales because excepted from
the definition of the term ‘retail sale’ and sales
which are not retail sales because they are not
tncluded within that term. A further proof that
the legislature intended isolated or oceasional
sales made within this state not to he subject to
the use tax is manifested in the fact that the 1949
session of the Legislature amended the definition
of a ‘retail sale’ in the sales tax act to provide that
‘no sale of a motor vehicle shall be deemed iso-
lated or occasional for the purposes of this act’
Laws 1949, e. 83. Had the isolated or occasional
sale of a motor vehicle within this state prior to
this amendinent been subject to the use tax, there
would have been no point in enacting the amend-
ment as both the sales and the use tax are imposed
at the same rate.”

It is evident from teh foregoing that the “isolated or
occasional sale” provision applies to the Use Tax Act.

Although in the Geneve Steel case this Court went on
to sayv that it expressed no opinion as to whether isolated
ot occasional sales made outside ol this state are subject
to our nse tax, it has subsequently answered this (uestion.
In the case of Barrett Lnvestment Company v. State Tar
Conmission, 15 Utah 2d 97, 387 . 24 998, the State Tax
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Commission of Utah imposed a deficiency use tax assess-
ment on an out-of-state purchase of parts of machinery
and equipment which becanie component parts of a ski Lift
erected near Brighton, Utah, and upon which parts no
sale or use tax had bheen paid. The plaintiff in that case
used the argument that since the parts were to be used
in building the ski lift and the sales tax would be charged
on the purchase of tickets to ride on the ski lift, then the
items purchased out of state were not subject to the use
tax hecause it was property which was to become an in-
gredient or component part of the ski lift. Again, this
(‘ourt pointed out and reaffirmed its decision in the Union
Portland Cement case that the Sales and Use Tax Acts
are correlative and complementary to each other. The
Court then stated:

‘e

The use tax act was enacted so as to
avoid competition and discrimination against pur-
chase of goods subject to the sales tax and the use
of similar goods within the state which would not
be subject to the sales tax because the transactions
involved interstate commerce or because, as in the
instant case, the purchasers went outside the state
to buy the goods but nsed them within the state.
The sales and use tax acts being complementary
to cach other the exemptions therein should be
construed so as to effectnate the same purpose,
that is, if a purchase of tangible personal property
ix exempt under one act it should be exempt under
the other and viee versa.”

The Court recognized that had the exemption provisions

ol the Sales Tax Aect pertaining to tangible personal
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property been applicable, the property would not have
been subject to the use tax. This is likewise true in the
case now before the Court. If the transaction is not sub-
jeet to the sales tax because of the isolated or occa-
sional sale exemption, then likewise it is not subjeet to
the use tax. The test that this Court applied in the
Barrett Investment case is not whether the transaction
took place in or out of the State of Utah, but whether the
exemption applicable to the sales tax applies to the sale,
regardless of where it took place. If the exemption ap-
plies to the particular sale, then it applies to the use tax
and no tax 1s assessahle.

Perhaps of even more persuasiveness on this point is
the case of Ogden Union Railway and Depot Co. v. State
Tax Commision, 16 Utah 2d 255, 399 . 2d 145. There this
Court, for the purpose of aliaying the fear that its initial
opinion in the case could be wisginterpreted, stated:

“. .. Since the above apprehension exists and also
since our prior opinion might be interpreted as in-
dicating that certain transactions would be subject
to use tax because not expressly exempted by that
act, whereas, the same transactions, if they ocecur-
red within the state, would be exempt under the

Sales Tax Act, we granted the rehearing to cor-
rect anv uncertainty that exists in that regard.

“In reference to this problem, it is appro-
priate to consider the hackground and the rela-
tionship of the two acts. The sales tax was en-
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acted in 1933, imposing a tax on all sales of per-
sonal property within the state. See Title 59,
Chap. 15, U.C.A. 1953. After several years’ ex-
perience under this act, it was found that in nu-
merons instances, items of personal property,
particularly expensive things such as antomobiles
and farm machinery, were purchased outside the
state to avoid the Utah sales tax. It was to get
rid of this tax evasion, to prevent loss of business
to Utah merchants in border areas, and to tax
uniformly all personal property when it was first
put to use in this state, whether purchased in
Utah or elsewhere, that the Use Tax Act was
passed in 1937. See Title 59, Chap. 16, U.C.A.
1953. It would seem anomalous if a commodity
were exempted by the Sales Tax Act, and thus
not being subject to that tax, would then be
caught by the use tax. Because these two acts
are closely related and complementary to each
other, it seems both logical and fair that exemp-
tions under the Sales Tax Act should also apply
under the Use Tax Act. . . .7

The facts of the case were that the Ogden Union Rail-
way and Depot Company purchased coal in Wyoming and
used it in its depot business in Ogden, Utah. Thus, it is
clear that this Court has recognized the position asserted
i this ease by the plaintiff that an out-of-state transac-
tion on which a use tax is asserted is as much entitled to
an available exemption as the same transcation would he
had it occwrred within this state.

We submit that from the foregoing anthorities the
Conrt should determine that the isolated or occasional
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sale exemption applies to the Use Tax Act whether the
sale is made within or without the State of Utah.

CONCLUSION

The decision of the State Tax Commission of Utah,
1mposing a use tax on the plaintiff is in error and should
be reversed. The transaction involved in this case was
isolated or oceasional and thus not subject to the tax im-

posed.
Respectfully submitted,

Connor, Greene, Nebeker & Horsley

George J. Romney

400 Kennecott Building
Salt Lake City, Utah

Attorney for Plaintiff
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