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POINT I.

TRIAL COURT DENYING APPELLANT'S MOTION
POR CHANGE OF V.uUE AND MOTION FOR CON-
TINUANCE ERRED IN PROCEEDING TO TRIAL
OVER OBJECTION OF APPELLANT WHSRE APPEL-
LANT FULLY INFORMED CQURT PETITICH FOR
RLSTRAINING ORDER, I"BTITION FOR WRIT OF
CERTIORARI, WRIT OF PROHIBITION AND WRIT
OF MANDAMUS WAS PHEN PENDING 3.iFCRE UTAH
SUFREME COURT.

POINT II.

CONFINEMENT OF MATERIAL WITNESS IN PENI-
TENTIARY WITHOUT? STATE OF UT4H DID NOT
"LACE SUCH WITNESS BEYOND JURISDICTIUL
OF TRIAL COURT HENCE SUCH CONFINsSHUNT IS
NOT GRQUND FOR ADMISSION OF TwsPIMONY
GIViN AT FORMER TRIAL BY SUCH WITNESS
WHERE AMPLE PROVISION IS MADE BY UTAH
STATUTE FOR SECURING TESTIMONY OF SUCH
WITiiESS CONFIw.D IN PENITENTIARY, BY
DEFOGITION OR BY SKCURING ATIENDANCE OF
SUCH WITNESS, Ais I1 WAS ZniUR TO ADMIT
FORMER TESTIMCNY OVER OBJ.CTION OF APr.L-
LaNT,
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POINT I1II.

TESTIMONY GIVEN AL FORMER TRIAL MAY
NOT BE Ui:iD BY STATE TO CORROBORATE
T.,TIMONY OF CONVICTED ACCws$S50UKY
WHERE STATUTE PROVIDES MEANS TO PRO-
CURE ATTENDANCY, OR TAKE DEPOSITION,
UF ABSENT wITHNESS WHOLE TL.,TIMONY AT
FORMER TRIAL IS ADMITTED OVER OBJEC-
TION OF APPELLANT NOR DCUL: MERE Pilbe
SENCE AT OCSWE OF CRIME TEND TO CUi-
ROBORATE T:5TIMONY CF SUCH ACCESSORY
4HERE THERE IS aN ABSENCE OF CONe
STRUCTIVE PREG:NCE QR ANY INTLNT TO
aID OR ABUT.

POINT IV.

TRIAL COURT iRRED DENYING A) /LLLANT'S
MOTIC: TO DISMISS CHARGE UF ASSAULT
«<ITH INTENT TC COMMIT MURDER :Hinzs
STATE FAILED TO PROVE INTENT TO COM-
MIT MURDER.

POINT V.,

STATE ERRED IN READING TO JURY, (ViR
O8JECTION OF APPELLANT, INADMISSIBLE
TESTIMONY QOF ABSENT WITNiSS AND STATE
ERRED PLACING AFPPELLANT'S CHARACTER
IN IGSUE BEFORE JURY WHERS APPELLANT
hoa NOT OFF<RED EVIDENCW OF HIS OWN
GOOD CHARACTER.
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DONALD GENE KAZDA,
Defendant and Appellant.
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BRIEF OF APPELLANT

VRELIMINARY STATEMLNT

Reference in Appellant's
Brief to the tramscript of proceedings will
be designated by the letters "TR"™ and the main
record by the letter "R",
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Defendant appeals from
a jury verdict finding him guilty of the crime
of assault with intent to commit murder upon
one Eldon Brady on or about February 20, 1962
at Bridgeland, Utah in violation of 76-30-1k,
Utah Code Annotated 1953 and of the crime of
robbery of the said Eldon Brady on or about
February 20, 1962 at Bridgeland, Utoh, in vio-
lation of 76=56-1, Utah Code Annotated 1953
(R. p. 5).

All of the evidence
before the trial court was presented by the pro-
secution, a principal witness being one Mrsa.
Norma Rae Barker, who was an accessory and ac-
complice (TR, p. 18, 20-26 and R. p. 22, Ins-
truction Ne. 10), and one Johnnie Buck (TR. pp.
63-65%), said Johnnie Buek being an absent wit-
ness at the instant tri:l.

Appellant called one
witness, his brother, Dennis Dale Kazda, wheo
previously had pleaded guilty to the assault
to murder and robbery charged herein (TR. pp.
68-80). Appellant elected not to testify in
his own behalf.

A former trial result-
ing 4n convietion of appellant was reversed
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and remanded for new trial (R. p. 46) by this
Court om July 5, 1963, (B8ee, also: Opinion,
Utah Supreme Court, Case No. 9792, June 1b,
1963, R.- p. 47).

STATEMENT OF POINTS

POINT 1.

Trial court denying
appellant's motion fer change of venue anad
motion for continuance erred in proceeding te
trial over ebjection of appellant where appel-
lant fully informed court petition for restrain-
ing order, petitiom for writ of certiorari, writ
of prohibition and writ eof mandamus was then
pending before Utah Supreme Court.

POINT II.

Confinement of material
witness in penitentiary without 5State of Utah
did not place such witness beyond jurisdiction
of trial court hence such confinement is not
ground for admission of testimony given at
former trial by such witness where ample pro-
vision is made by Utah statute for securing
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testimony of such witness confined in peaiten-
tiary, by deposition or by securimg attendance
of such witness, anl it was error te zdmit
former testimony over objecetion of appellant,

POINT III.

Testimony given at
former trial may not be used by State to corrob-
orate teatimony of coavicted aecesaory where
statute provides means to procure attendance,
or take deposition, of absent witness whose tes-
timony given at forumer trial is admitted over
objection of appellant nor does mere presence
at scene of crime tend to corroborate testimony
of such accessory where there is an absence of
constructive presence or any intent to aid eor
abet,

POINT IV.

Trial court erred
denying appellant's motion to dismiss charge
of assault with intent to commit murder where

State failed to prove intent to commit murder.

PCLHT V.
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Gtate erred in ronding
to jury, over objection of appellant, 1nadq1--
sible tontinony of absent witness and State
erred placing appellant's character in issue
vefore jury where appellant had not offered evi-

e

dence of his own good character. .

o

ARGUMENT

TRIAL COURT DENYING AF: 3.LAWT'S MOTION FOR
CHANGE OF VENUE AND MOTION FOR CONTINUANCE
ERRED IN PROCEBDING TO TRIAL OVER OBJECTION
OF . PELLAN? WHERE APPELLANT FULLY INFORMED
COURT "ETITION FOR RESTRAINING URUBR, P/ .il-
TION FOR WRIT UF CERTIGRARI,wRIT OF PROHIe
BITION AMD WRIT OF MANDAMUS wAS THEN PSMDING
BEFORE UTAH SUFREME GOURT. ..

e =
frior to trial in the
instant case, on boptonber 10, 1963, appellant
filed timely motion for change of venue and
motion for continuance (R. p. 59).

HoRe . Said motion for change

of venue and motien fer coamtinuance came on
for hearing on sé;ieaper 18, 1963, ( See:
Transcript of Motion for Change of Venuc and
Motion for Continuance, Case 0. 526).
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While it is largely
true the trial ceurt is vested with great dis-
cretion in the matter of gfanting'or denying
a motion for change of venue or continuance in
a eriminal matter, in the preseant instance,
appellant urges that the trial court exceeded
1ts jurisdiction, if indeed it 4id not abuse
its discretion, where appellant, haviang been
denied change of venue and continuance, imform-
ed the trial eourt (Tramscript of Metism, p.
13), as follows: . we

" MR, DUJALD KAZDA: The defendant wish-
es to inform the Court that on Septem-
ber 17, 1963, defendunt mailed by
special delivery to the Utah Supreke
Court his Petition for s Restraiming
Order, Petition for the .rit of Pro-
hibition, Petition for the Writ o?f

Certiorari and wWrit ef Mandamus teo
stay these proceedings today."

HEdy .
Further, the record

also shows, to wit:

" The defendant therefore again renews
his motion for continuance in this
satter of trial in order that the
Utah Supreme Court may have time to
review the defendant's motion for
change of venue. (Emphasis added).
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" and let the record show that I eater
ay objection to proceeding to trial
in Duchesne County today.” ( See:
transcript of Motion, p. 13, 17=22).

Appellant's renewal of
motion feor continuance and odjection was re-
jeoted by the trial court, as follows:

" TME COURT: Let the record show that
this Court has communicated by tele-
phone with the Chief Justice. Ilie
informed this Court that no petition

213) has been reseived by that Court and
that Cour no ue uch
writ," mphasis added).

sy the

s 2.‘: 1

From the foregoing,
there can be little doubt the trial court com-
nunicated with the Chief Justice but appellant
ur.;es that the Chief Justice kmowingly would
not have mislead the trial court imto erron-
eously believing that "that Court will not
issue any such writ" for the obvicus reason
this Court in Robinson vs. District Court a%“
Second Judieial District, 38 Utah 379, 113 P.
1026, held: Y

" Supreme Court, and not juatice there-
of, is authorized to issue writ of
certierari, and statute, which con-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology &'f’(dm/li.x/ww/ by the Utah State Library.
Machine-generated OCR, may contain errors.



" fers such power on justice ef #mpreme
Court must give way to Comstitutioa."

shile it is true that
a petition for the writ of certiorari is pre-
mature until there 13 a judglent or final de-
termination of the case, for until such time,
the Supreme Court canmot tell whether the in-
ferior board, tribunnl or office has 'roﬁular—
ly pursued’' its authority (In_re Bates, 1 Utah
213)+ the telephone communication, as rolatod
by the record, between the trial ¢ourt and the
Chief Justice clearly 1nfor-‘that appellant's
petition for certiorari was not received by
the Supreme Court prematurely -.;:'.. before
the trial court's fimal judgment douyins motion
for change of venue and motion for continuance
- and, further, the rccord on the hearing of
appellant's motions aforesaid 15 plain that
appellant fully informed the trial court as
to his petition té,the cupreme Court for a re-
straining order, writ of certiorari, writ of
prohibition and writ of mandamus. Further,
appellant directed the trial court's attention
to the fact that said petitions had been mailed
to the Supreme Court on September 17, 1903, as
attested bj the notury seal affixed thereon.
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In the fauce of the
foregoing recerd, appellant sudmits that the
trial court deayimg motion for change of venue
and remewal of motion for somtinuamce acted
arbitrarily and capriciocusly, thus constituting
an abuse of discretien, ' Umder the circumstances,
denial of appellant's motions denied ipycllant
due process of law - in this instance, his sta-
tutery right teo request that the Suprona‘aourt
be afforded time to act wpon the petitions ap-
peliant filed and it was error, therefore,
for the trial court to forece him to trial over
his objection. ( Seer Rule 6% (B)(2) and Rule
65 (v)(3), Wtah Code aAmmotated 1953.

“hey. . ~ston T refuse or allow a
petition for the writ of certiorari rests in
the diseretion efithis Court aleme. It is sub-
aitted, therefore, that this Court should have
been afforded an ofjértnnity to make up its own
mind as to the merit, or lack of merit, of ap-
pellant's petitions. 1In Olson vg. District
Court of Salé Lake Ceunty, 93 Utdh 145, 71 P;
24 529, 112 A.L.R. #¥8, this Court stated:

" Although absolute lack or excess
of jurisdiction caanot be showa,
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" writ of certiorari will issue in
sound judgment of court.”

Appellant properly
sought a remedy to the precise problem con-
frontiag him by petitioning this Court for a
restraining order to stay the proceedings in
the trial court. appellant, petisioning frem
a prison cell, was wall aware that his petition
for aertierari might be premature and he aought
ta remedy suah error by petitioning, also, for
the wri. of prohibition and mandamus (x. p. 68).
On this subject, appellant used as a gulide the
rule of this Ceurt in Child vs. Ogden State Banik,
81 itah 464, 20 P. 2d 599, 88 A.L.:x. 1284

" Where situation revealed called for
relief more clearly amalogous %o
purpoae of writ of mandamus rather
than to writ of prohibition, and
neither standing alome would bring
about the desired result, Supreme
Gourt had authority to issue writ
of mandamws and writ of prohibition.”

1!'" Sm is vs. Hal‘g.
Judre, 69 Utah 26, 252 P. 270, this Court held,

to wit:

" Certiorari will met lie to amnul.
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* order or proceedings where excess
or lack of jurisdiction was not
called to the atteation of the
court whose orders are guestiened."

Where it can be shewn,
as here, that excesas or lack of jurisdictien
was @6alled to the attentien of the trial eeurt
(Transcript ef Motiem, p. 13, 11-16), it is
only equitable to assume that certiorari will
lie to annul an order or proceeding adverse to

appellant's best intereat. In this imstance,
appellant subaits Lt was errof for the trial
court to force him teo trial over his objectien.

POINT II.

CONFINEMENT OF MAT:kIAL WIPNESS 1IN IENLITuN-
TI XY AITnCUT STATL OF UTAH LID NOT [ L.CE
S0CH YITNESS BEYOND JURIGDICTION OF TRIAL
GOYRT iENCE SUCH CONFINAMENT Is NOT GRUUND
FOR .HMISSIGN OF TESTIMONY GIVEN AT FORMER
TRIAL BY SUCH ITNICS WHERE AMPLE PROVISION
IS MADPE vY UTAH 9T:lUTe FPOR o CURING TR3TI-
MONY QF SUCH WITNESS COL’1l:x3D IN PENITEN=-
TIARY, BY DiPOSITICK OR BY SUCURING ATTEN-
DANCE OF oUCH WITNESS, AND IT WAS WRROR TO
ADMIT FORMER ToLuTIMONY OVii CBJLCTICGK OF
APPELLART.

In connection with the
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{instant trial of appellant for robbery and as-
sault to commit murder, appellant objected to
admission of previous testimony given by one
Johnnie Buck at a former trial of appellant at
which appellant was comvicted and sentenced for
robbery and assault to coumit murder (TR. pp.
58-61) and the trial court demied appellant's
objection (TR. p. 61, 26). Cn this point,
appellant submits error.

Appellant objected to
admission of the former testimony of the said
Johnnie Buck on the grouand that our statutes,
77-45-12 and ?77-45-13, Utah Code Annotated 1953,
provide means for procuring a witness from an-
other state to come to this state and, reeipro-
cally, how other states can procure witnesses
from our state to go to their state (TR. p. 60,
4-11). Further, nppcllnat~objcctci’to admission
of such former testimony on the ground respon-
dent had failed to even attempt to cemply with
our statute (TR. p. 60, ). Appellant argued
the admissibllity of such former testimony on
the ground respondent had failed teo follow sta-
tutory procedure (Tk. p. 61, 10=12) and aAppsl~
lant urged it was incompetent to read the former
testimony of the absent witness, Johnnie Buck,
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into the trial recerd (T.. pe 61, c3-c4).

| Sestiom 77-45-12, 'Bro-
csdure to sccure attemdance in another state’,
Utah Code Annotated 1955, sets forth the stat-
utory siidc vhereby ancther statce may procure

a witness from this State and, for the purposes
of the discussion hereinm, it is net necessary
to quote the statute at length.

Section 77-45-13, 'Pro-
cedure te segure attendance of witmess from

witheut state', Utah Code innotated 1953,.pro-
vides, $e wit:

" I1f a persen in any state, which by its
laws has nade provision for commanding
peraons within its borders te attend
and teatify ia criminal prosecutions,
er graad jury investigations commenced
or about to commence, in this state,
is a naterial witness in a presecution
pending in a court of record in this
state, or in a grand jury investigatien
which haas commenced or iz about to com-
mence, a judge eof such court may igsue
a certificate under the seal of the
court stating these facts and specify-
ing the number of days the witress will
be required, Said certificate may in-
elude a2 recommendation that the witness
be taken into custody and delivered
to an officer of this sit:te to assure
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" his attendance in this state. 7This
certificate shall be presented to a
Judge of a court of record in the
county in whieh the witness is found.

" If the witness is summoned to attend
and testify in this state he shall
be temdered such sum as may be requir-
ed by the laws of the state in which
the witness is found, not exceeding
the sum of ten cents a mile for each
mile by the erdimary traveled route
to and frox the court where the pro-
secution is pending and § 5 for each
day that he is required to travel and
attend as a witness. A witness who
has appeared in acdcordamce with the
provisions of the summons shell net
be required to remain within this
agtate a longer period of time than
the period mentioned in the certificate
unless othervwise ordered by the court.
If such witneass, after coming into this
state fails without good cause te at-
tend and testify as direeted in the
summons he shall be punished in the
manner provided for the punishment of
any witness who disobeyz a summons is-
sued from a court of recerd im this
state,”

Respondent (TR. p. 61,
14-17) appears to have relied upen 77-h4-3,
Ttah Code Annctated 1953, to comvince the trial
court as to admissibllity of the former testi-
nony of the absent witness, Johnnis Luek.
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Appellant renewed his objection to admissibility
of such former testimohy om the grounds of in-
cempetency (TR. p. 61, 23-24). But the trial
court, apparently persuaded by 77-44-3, denied
the objection (TR. p. 61, 26). Section 77-b4.3,
'Reported testimony used on subjequent trial,
when', Utuh Code Annotated 1953. provides:

" Whenever in any court of record the
testimony of any witness in any crim-
insl case shall be stemegraphisally
reported by an official court report-
er, and thereafter such witness shall
die or be boypps the jurigdiction of
the court ip !§§cg the cause is pend-
ing, esither party to tue actiom may
read in evidence the testimomy of such
witness, when duly certified by the
reporter to be correct, on any subse-
quent trial of, or preceeding had in,
the same cause, subject only te the
same objections that might be made,
if sueh witness were upon the stand ..
and testifying in open court." (Lm=
phasis added).

in the instant case,
the recerd shows respondent caused tc be trans-
mitted to George Narets, Sheriff of Duchesne
County, a swbpoena (R. p. 55) for the absent
witness, Johnnie Buek (TR. p. 38, 19-24). fThat
said sheriff Marett located the said Johnamie Buck
in the Nebraska State FPemitemtiary (R. p. S5hj
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(TRe pe 41, 18-30 and TR. p. 42, 1=21). 7That
said Johnnie Buck was found to be serving sen-
tence for a felony, mom-suppert (T:. p. 42, 25~
27). 'That said Johnnie Buck was a muterial wit-
ness in the prosecution of'appcllant for the
crimes of robbery amd assault te commit murder
(TR. p. 98, 2330 and Ti. p. 99, 1-9). That,

in fact, respondent considered the testimony of
the said Johnnie Buck ite beat testimeny (TR. p.
99, 10-12). Thet respondent.considered the tes~
timony of the said Johmmie Buck as tending te
corrobarate the teatimony of confessed inauiglico
Norma Rae Barker (TR, p. 107, 3-6). '

From the foregoing, it
is plaim that the absent witness, Jehnnie Bp#k,
was a material witness in tha prosecution of ap-
pellant for robbery and assault to commit murder.
Obviocus, also, 4& the fact that the sald Johnnie
Buck was found by the .t:te seeking to use his
testimony neither dead, insane, nor beyond the
Jurisdictien of the trizl court within the mean-
ing of 77-44.3, Utah Code Anmotated 19.5. The
trial record shows ne attonpf‘by the State to
secure the attendance, or take the deposition of,
its absent witness. Appellant timely objectcd’
to admission of the fermer testimony of sueh
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absent witness and appellant respectfully sub-
mits that the admisaion of 3uch former testi-
mony constitutes reversible error.

On the subject of ad-

aissibility of former evidence, the atteation
of this Court is invited to 23 C.J.5., Criminal
Law, sec't. 892 - Admissibility:

”

Floe=

Ga.-

K‘n.-

K’.-

a. Testimony of Witmesses in General:

Teastimony given by a witness on a form-
er trial or on & preliminary examina-
tion ordinarily is not admissible on a
subsequent trisl in the absence of some
adeguate justification and proper pred-
ication tharefor or of an agreement of
counsel. In the absence of Justifica-
tion for its admission, the testimony
glven by a witness on 3 preliminary ex-
amination !g en a former trial is not

adrmiscibles™ (anhasis supplied).
Y 3 )
LaVis VSe njt‘te. 65 50. Ed 30{.

Hoslcz V8. &tatc. 92 8E 24 860,
212 G‘O ’3 ¢ 3‘3

State vs, Lilllan, 303 p. 24 828,
150 ¥an. 850,

State vs. sugon, 136 P. 24 269,
1863 Kan. 763.

State Vg. Mccl‘llan, 98 P. 209'
79 Xan. 11, 12, Ann Cas 106.

Powell vs, Commonwealth, 21k sw 24 1002.
}08 Xy. !‘67.

Raney vs. Commonwenlth, 166 W 24 Shb,
Z9° fy. 381.
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Mo.- State vs. Purl, 183 Sw 24 90%, 904.
.eb.- Dolen Vs. stute, 36 i 2d 566,

151 .ieb. 76, )
N.T.- Peeple va, Feraro, 5% NE 24 861,

2 N. !o n’c

People vs. Melvin, 125 N.!.u. 24 221,

282 App. Div. 950. ¢ et

N.C.- State vs, Kigieh, 8 8L 2d u7h, iewted

217 K.C. 399. o ewlaten
Uila.- Hodgee vs. State, 222 F. 24 386

92 Okla. 17 .
8$.0.- W. 24 N« 24 10,

71 8.D. 319.

State v!i cgrr. 294 Nw Zd 174,

7 ‘BIDQ“ 10 L :

Tex.- Ambrose vs. . tate, 165 3w 24 188,

145 Tex. Cr. 1. ,

: -0 LBy
= 16 ¢.J., Criminal Law,
pe 757, note QS; among other authorities, cites
the followingt' R u;ﬁa
"

"

The testimony given by a witness a%

a former trial may not be given in
ovidcncd as & matter of course. Some
adegquate justification therefor muat
exist."” State vas. McClelland, 98 P.
209, 79 Kan. 11, 12, 17 Amn Cas 106.

Copfinement of 2 witnessg in the peni-
tent is not ground for admic-

sion of his testimeny given am a for-
mer trial, ample provisien haviag been
made by law for securing the testimony
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" of one confined in the penitentiary,
by deposition, or by securing the
attendance of the witness. (Rmpha-
sis added). Hayden vs. Commonwealth,
140 Ky. 634, 131 8w 521 (or) 131 5
521, 40 Ky. 634,

23 C.J.bey Criminal Law,
sec'ts. 1003, 100k, on admissibility as affected
by right of accused to confront witnesses, relates:

" The mere fact that testimony hss been
given upon a former trial in a cause
between the same parties is no ground
of itself for admitting it in evidence
upon a subsequent trial." \oodward vs.
3‘&". 109 30. 119’ 120’ 21 Ala. Appo
7.

22 G.J., Evidence, Sec't.
517 (E) - ixeuses for Noaproduction of Wwitnesses
= In Genéral, relates:

" It is universally agreed that tue party
seeking te use the former testimony
must show that it iz impossible for him
te procure the attendance and testimony

of the witness." jrovo City vs. Shurt-
11“, “ Otah 15’ 5 P. 502.

(a.) Reason for rule:

" Testimony givci in a former trisl is
regarded as secondary evidence."
Dover vs. Greenwood, 177 F. 946, 949,

{reversed on other grounds 194 F. 91,
114 C.C.A. 169).
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i (b)), Diligence in
attempting to procure the attendance of a wit-
ness must slearly be showmn)

Celdo.- Janiels vs, utock, 25 culo. 529,
130 P, 1031.

Iova.~ IEH. L, 1ns, v0. VB uangggcl.
ns.A. 5 NE 12/0 N

N.C.- h vs, Mpore, 149 N, c. 185,

Ka SE 592. E} SE 735. .,

sxbe (@), A parsy who fails

te subpoena a vitncna, relying on his premise to

appear, cannot im$roduce the former testimony of
the witness if he fails te attendt ‘

U.5.- Chicago, etc., H. Go. vs. Newsome,
1? F. 39‘. 98 VQVQAQ 1. ‘

Utah.- Frovo Cit dartliff, & vtah 15,

. o
‘_'Huuerous authorities
go even further and require a showing that it
has been made teo =secure ihe‘ihyoaiﬁioh of the
vitaess for use on the trisls

Colo.- Daniels vs. Stock, 25 Colo. a. 529,
130 P. 1031.

imerson vs. Burnett, 1l Cele. A. U6,
52 P. 752.

I11,- Devine vs. Chica City R. Co.,
111. 5.1333

As
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Ind.-

KYa‘

Hiln.-

H..—

N'Bt-
r‘."--

s;c.‘

Tox. -

Va,.-

"laho -

isCe=

On'l-

Levi ve., state, 1¢2 Imde 100,
104 NE 765, 105 NE 898, amn
Cas 1917 A 65k.

Schearer vs. ﬁurbor, 36 Ind. 536.
southern R, Co., vs, O .

164 Ky. 571, 176 SW Eg.

Dye va. Commonwealth, 3 Bush. 3.

Wilder ve. 5t Paq&, 18‘ Minn. 566‘
152 N« 965.

Au ta Wwine Co. vs. Weipert,
1% Me. 4. 485.

Young vs. Dcarbg;g, 22 N.H, 372,
Kirecher vs. Lau hli s 5 N. Mex. 365,
23 v. 175, . :

MeCall vs. Alexander, 84 s.C. 187.
35 Sk 1021.

Sullivan vs. State,¥6 Tex.' A. 319,
SLS. 32 AmR 580.
Wise Terain

107 Va, 376, (quot Cye).

Kennedy va. Canadian lac, R, Co.,
89 ~ash. 134, 151 P. 252.

Pfeiffer vs., Chicago, etec., Q. Co.,
1C3 Wisc. 317, 156 N: 952,

Cuff ve. vtorage, etc., Co.,

14 Omt. 265, 9 Omt. +k 691.

(d). The proef in

this respect should be full and convineing:
Colo.~ Dapiels vs. Stock, 25 Cole. A. 529,

150 F. 1031.
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Mioh.- §;g§g!_lggu_§3;!5£ Goited R. Co.,
170 Michk. 20y 1} NwW El&

Texe~ 8 v 3tal .“ ,.x- Ao 519'
32 AmR ;30.

Vao.~

| K va. M mick,
107 Va. 376, 379, 58 SE 584 (quot Cye).

22 C.J.’ ’-ViiienCG, BW't-

¥

519 (3), relates:

‘™oa

“tahe=

U.&io-

Ned,=-

, iy

Foraer toatilouy may be recntvod
where the witnesa is beyond the
juricdiction of the court.......

Rease vs, Morgan “i;_or ¥in, Zo.,
17 Utah Q8~ BA :- /590

hha@
or the party ot!cring the evidence
bas made diligent but fryitless
efforts to locate the witness.....

““955‘53 Y8, ieger, 8} Neb, 140,

119 26, wherein it was held:

' Te entitle a party to reproduce i«
the testimony of a witness givem
on a former trial, he must show-
that, by exercising reasonable
diligence, he has been uamable to
secure the attendance of such S
witness at the trial.’ =Y

And it has been impossidble to secure
his deposition fer use om the trial

[N NN ]

[ £ 13

o .

Ly
s ).
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.
Ga.- Ti;L%an‘vu. Boga;filjh Sa. 660,
[ . v

' 3N

I11.- stephens va. Hoffman, 275 Ill. 497,
114 Ht 1h2, 1125 Zcit Cye).

182 Ill. A. } (quot Cyg)
ky.- Harbisen ye. white, 114 8w 250.

Mass.- LeBargs ys. Crombie, 14 Mass. 234.
krx.- Yaughn vo. State, 58 Ark. 353,%
2 W Jc 'l . &“ “ii
Colo.~ Damiels ¥s. Stook,azz Celo. A. 529,
1350 p. 1031, aer ¥ nl’?‘

S T

i
i ¥
Mo.- DBender vs, Bender, (A.) 19} 8w 294,

Tex.- 3Sullivan vs, State, 6 Tex, A. ;;9,

32 AmR 580, wherein the court held:

' Inmemych as $his species of teati-
mony is admitted as a sort of jJjud-
icial nesessity, thée proef of the
facts which goustitute the necess-
ity for the departare from gemeral
ruleas ought to be clearly estabe
lished bdefore the-testimony is ad-
mitted. The proef on this subject
sheuld be complete and satisfastory,
as the gueetion of the sufficiency
of this proof would mscessarily be
confided largely to the discretion
of the judge, and not be revisable
on appeal whem properly exercised.'

Va.~ wise Terminal Co. vs, Mclormiek,

, r P [= 8 1y [

, 107 Ve, 573, 794 58 8. 53k Zgnot Cye).
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" The court 3bould find the facts i»
regard te the reason alleged for
inabllity to produce the witness
or take bhis d.ponitiﬂn. esceoe

N.C.- Smith ve, Moere, 149 N.C. 185,
G2 sk §92, 150 K.C. 158, 63 SE 737,

Miss.- Gastrell vs. Philiips, 64 Miss. 473,
1 8. 729. . .

N.J.- Bermey va. Mitchell, 34 N.J.L. 337,
wherein the court held:

' In my opinion, neither legal prine-
ciple nor sound policy will justi-
fy the admission of the evidence
given on a former trial, except in
case of the death or insanity eof
the witness, or where it appears
at the time of the trial, that,
by reason of physical inability ef
a permaneat mature, he is unable
to be examined, and that, by the
exercise of due diligence, his de-
postion could not have been taken.
If we extemd the rule beyond this
limit, we must include within it
all cases in which the rejection
of the evidence would work an ap~-
parent hardadip. If the rule goes
thus far, we must admit the evi-
dence of witnesses who have become
infamous, who have been kept away
by the practice of the opposite
party, eof those whose residence is
unknown, and many ethers. (inder
suckh rle, the evidence of a wit~-
ness examined in Jersey or Camden,
before a justice of the peace,
could be proved on appeal, though
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u.s.-

Ark.-

G‘-"

Illo"

' the witness were actually a resi-
dent of New York or Fhilidelphia,
if the party could prove, by his
own oath or otherwise, that he
could not, after diligent search,
find the witnesa. The evil which
would flow froa such & rule may
readily be imagined. I am not
willing to admit that any such ex-
istas. "

" But it is incumbeat on the party

seeking to introduce the former
evidence to show the existence of
these circumstances, failing in
which the evidence cannot be re-
ceivedecose.s”

Dover va. Greemwood, 177 F. 946, 949,
(reversed on other grounds 194 ¥. 91,
114 C.C.A. 169, and cit Cyc).

United States vs. Angell, 11 F. 34,

Seuthern =. Co. ¥s. Bomner,
181 ala. 517, 37 5. 702.

5%. Louis, etc., . Co. vs., Ingrau,
118 ark. 377, 176 ow 692,

Clilton vS. hst." 20 Ark, 216.

A o, \roo va. Be d' 11 Ga. 737,
;g SE 78,
%&. 11 Ga. A. 203,
758

5 e v5. Chica Bd, of fducatien,
253 T11. 438, 98 Rt 021,

en va., People, 17 I11l. 426,
AmD 672.

Iowa.~ ilusser vs. Burlington, 47 lowa 300.
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];y-"

Mont.~

Nev.~-

N. Y. -

AJ.!.-
¥eCom

3.C.-
isDiw=

Tex.,=

Va,.-

Snge=

collins vs, Commonwealth, .
12 Bush 271.

Stute va. wheat, 11 La. 860,
%5 8. 955. € 1o

Owons ¥R, State, 6% Mises. 4%0, ® ¥l

gtate ve. Riddle, 179 Mo. 287, ‘Rerity
78 3w 608, YRR

R i VYo trick,
28 Mont. 17 ’ 72 P. 510-
Gerhauger vs, North Sritish, ste. Ins. Co.,

7 Nev. 174, T
State vs. btapiaa, AZ WA, 113,

LI I

90 AmD 565" : whed Lo
ieople vs. Hewman, 5 Hill a95.
bupree vs, Virginia iome Ina, Co.,

92 N.GC. 1417,

erguscn vs. DBarber Asphalt fzay., Ce.,
59 Fa. Super. 386,

Bishkop vs. Tueker, 38 8.C.L. 178.

Wyem vs. Hehfeld, 37 8.D. 201,
157 N4 323.

Yiissouri K. Co. va. lesbitt,
L3 rex. cir. 2. €30, 97 = 823,

Sullivan va, State, © Tex. A. 319,
32 AR 580,

Brogy v§. Commonwenlth, 10 Gratt
(51 va.) 722.

iobinson vs., Markis, 2 M & Rob. 37%,

vf the foregoing, appel-

lant respectfully submits that the absent witness,
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Johnnie Buck, was mnot beyeamd the jurisdietion
of the trial ceurt. That the satid Jehnnie Buck
was net dead, imsane or physieally inable to
attend appellant's trial. That the State fall-
ed to avail itself of its statutory authority
to compel or procure the attemndance of the said
Johnnie Buck at appellant's trial nor did the
State make any offort to procure the said Johnnie
Buck's doposition. That the said Johnnie Buck
was a material witness for thn Stato and the only
State witness whose tcatinony was 1ntended to
correborate the robbcry nnd assault allegod.h“
That appellant made timely and rcpnated obgection
to the admission of the testimony of the said
Johnnie Buck given at a fermer trial of appellant
and, on these grounds, appellant submits reversi-
ble error.

FOINT I1I. 0y ogmd Mulisnss

e E s

TESTIMONY GIVEN AT FOi¢0it PRIAL MAY LOT BE
USED 2Y ST.T. 'tO VK/L‘-KOB\)AA.». PLUOTIMONY QF
CO!WIOTE:D ACCLESORY WHARD STATHTE PROVIDES
MEANS T0 :..QCURL ATTLNDANCE, QR TaKi DuiQ=
IT1Cs, 01' ABSENT . ITNE3S VHCSE ToSTIMONY

AT FORM: X TRIAL IS5 ADMITTED OVEQ OBJECTION
OF AI'FULLANT HOR DOUs MERE RRESENCE AT SCENE
OF CRIME TZRD TC CORRGBORATS TUTIMONY oOF
SOCH ACCESS503:Y IIZRE THERE IS AN ABSENCE GF
CONSTRUCTIVE PRES:LCE OR .NY INTENT TO AID
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lorma Rae 3arker, who
testified for thu dtate, was a coavicted acces~-
sory to armed robbery in the instant case (TE.
p. 18, 20-26 and x. p. 22, Instructien No. 10).

Bxoluding the testimony
given at a former trial of appellant by the wit-
ness, Johanie Buck (TR. pp. 63-65), said Johnnie
Buck being an abgent witness at the pre§o;; trial,
Norma iae Haurker remaims uncorroborated by any
evidence adduced from the testimony of any wit-
ness proffered by thé State for the purpose of
implication, or tending to implicate, appellant

as a principal in the offenses echarged (TR. pp.
8-94).

Appellant admitted his
presence at the scene of the crime to the wit-
ness, James Mullaney, but denied dny‘janQcipa-
tion ia the crime (TR. p. 58, 12-1%) and Mullaney
is corroborated by the witnes:, Dennis Dale Kazda
(TR. p. 69, 15-20) whe, for the record here,
previously pleaded guilty to the robbery and as-
sault charged herein. In the initant trial, ap-
pellint plezxded not guilty ani «did not teastify
in his ewn hehalf.
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cur statute, 77-31-18,
‘Conviction on tectimony ef accomplice’, Utah
Code Anmctated 1953, relates:

" A convietion mhal) not ke had on the
testimony of an uecomplice, unless
he is corroborsted by other evidence,
which in itself and without the aid
of the testiwony of the ascomplice
tends to connect the defendant with
the commission of the effenses; and
the corretoration shall uot be suffi-
cient 1f it merely shows the commis-
sion of the offerse or the circum-
stances thereof." (Emphasisiadded).

5
o

- Yorce and effect of
section: '

" Under this seetion, jury has no legal
right to ceanvict defendant upon un-
corroborated testimony of accoamplice,
even though they believe testimony of
accomplice to be truwe as to every -
material fact, 2nd are convinced by
it of guilt of defemndant beyemd rea-
sonable doubt.®

Utah.- State vs, Lay, 38 Utah 143, 110 P. 986.

" Under this section, cenviction can-
not be based on the teatimeny of
accomplice alone.™

Utah.- State vs, Somers, 97 Ccah 132,
90 p. 2d 275.
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Sufficiency ef esrrob-

orative evidence:

¥ #hile the corroborative evidence re-
quired by this sectioen need nat be
sufficient, in itself, to support a
conviaction, yet it must implicate
the accused in the offanase charged,
and be incomsistent with his iamo-~
cence, otherwise it is the duty of
the trial court to direct a verdict
for the defendant. (State vs. Core-
les, 74 Utan 94, 103, 277 P. 2034
State vs., Cox, 74 Utan 149, 277 P.
972, aud cases cited), and it is in-
sufficient if it merséxzs&axs_a_xzzzzv
suspicion op accused, (Zmphasie add-
ed), State v#. Butterfield, 70 Utah

- 529, 261 P. 30h; 3tate E" Larias,
78 Utah 183, 190, 2 P. 243, citing
prior Utah cases; 3tate vs. Gardmer,
83 Utah 145, 27 P. 24 51." .

Yo the same effect:
Utah.- 3tate vs. Kimball, 45 Otah hk3,
1“ P. 313. % ted

‘tate vs. spencer, 15 Utah 149,
49 1, 302,

People vas. Chadwick, 7 Utah 134,
25 P. 739,

Ia e instant case,
appellant pleaded net guillty to the charges ef
rebbery aamd assault with intent to commit murder.
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By his plew of mot gullty, Re cast upon the State
the burden of proviug every essential element of
the offenses c.arged by evxdcncc sux;iclont to
convince the jury bcyond a rcaaonable doudbt.
State vs. Lawrencg, (Utah) i34 P. 2d 600. 601.

3dy i Ta the instamt charge
of robbery and ascault with intent to commit mur-
der, the State fajled to cofroboratclqko testi-~

mony of ite accemsory witness, Norma «xe Barker.

Aceking to corroberate
Norma Rae Barker, the¢ State relied upon the tes-
timony given et 2 former trial of appellant by
one Jehnnie Buck, an absent witness at the pre~
sent trial, Johnnie Buck was a latcrial witness
in the prosscutxon of ﬂpy‘ll&ﬂt for robnory and
assault to commit lurdcr (TR. p. 98, 2330 and
TRe pe 99, 1-9). xhe state consldered the ten-
timony of Johnnie %uck‘go bevits best testimony
(Tis po 99,'10-12). ihe .tate Qonsidorddrthe
toatildny of Johnnie “uck as tendiag %o corrobe

orate the testimony of Norma Kae Barker (TR. P
107, 3«8).

.For xue reaaonagiﬁd
upon the grounds discumsecd at length under Point
II hereinbefore, the testimony givem by Johnnie
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Buck at a former trial of appellant could net
lawfully be used in the present trial to corrob-
orate the toitilbny of ;or~ Rae Barker and it
was error to admit such testimony of the absent
witness Johnnie Buck over the objection 6f appel-~
lant ({:. pp. 58-61)3 (TR. p. 61, 26)y (TR. p.
60, 30)3 (TR. p. 61, 1-12) and (@:. p. 61, 23-24).

, As noted herstefore,
evidence was adduced that appell.nt admitted his
presence at the scene of the crime to the witness
Mullaney, but denied amy participation in said
orime (TR, p. 58, 1-°=15) and Mullamey is segrob-
orated by Dennis Dale Kasda (TR. p. 69, 15-20).

Appellant submits that
bhis presence at thc scene of the offenses commit-
ted was not a constructive presence within the
neaning of the law imterpreting such counstructive
precence as the State sdﬁchi te show. “Mullaney
teatified that appellant made the sdmission, to
wit: (TR. p. 58, 1:-15)%

" A, Yea. ie sald, ' You could consider me
an accessery to the fact. I was in the
back seat drunk. The man was robbed by
my brother, Dennis, and :orma Barker,'

ile said, ' Norma Barker did the ahoot-
i‘s tH
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Denmnis Bale .lasda,
corroboruting Mullaney (ii. p. 69, 15=20),
testified: LA

" A, .0. Just me and her. Don wus asleep.
«+ Yho was dviy;n;‘the gar?
A, . he was,
Q. Where was each party in the car?

A. Dom was in the back asleep, she was
driving,and T was sitting on the
other side."

.ﬁ@tﬁ;ﬁb L
w§ 22 CquSog Qrilinal

Law, fec't. 86 (b), on comstructive presence,

relates:

" The presence at the $ime. and place
of the arime reguired to make ome
& priacipal iu the seeond degree,
or an aider eor abettor, er a ‘sta-
tutory principal', may be construc-
tive, as where one, acting with an-
other in the purswance of a orim-
inal design, is 20 situated when
th: crime is commitied as to be able
to assist in ite commission.ieees"

Fla.~- HNorhbeex v, stkte, 77 Se. .d 876, 879,

Henderson vs. 8tate, 70 Se. 24 358, 3559.

Kauz vs. State, 124 3Se. 177,
93 Fla. 337.

i ten ve. Stat‘. 107 éO. 331'
91 Fla, E‘Z.

Pope vs. State, 94 Se. 865, 871,

, 88 Fla o . . N
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ye- lLartman vs. Commpnwealth, 282 SH Zd 48,

Bajsdep vs. Commonwealth, 114 sw 24
73, 272 Ky. 267.

Clark vs., Commonwealth, 108 SW 2d 1036,
1039, 269 Ky. 033«

Mis@.~ v ers vs. Sta .|,,_6§, 0. 2d %5'
Ei Miss. 106.

Ohio.- English va, Matowitz, 72 mﬁ 2d 898,
ﬂg Ohio St. 50.

16 C.J., Criminal Law, p. 126, note 53.

" As a general rule, one is to be deem-
ed conatructively present if he iz at’
the time performing any act in furth-
srance of the felony or is in a posi-
tion to give information to the prin-
cipal which would be helpful to the
end in view, or would prevent athera
from doing any act by way of warnimg
which weuld put an ebstacle ia the way
of the consummutiomn of the crime or
render its conaummation mere difficult

0.."..

La.~ State vs. M“B"' 138 50, 12“, 126'
173 La. 623.

16 C.J., Criminal Law, p. 127, mote i,

- # Construetive presence means being so
situated when the erime is committed
as to be able to assist in its commi-
saion; that ia, to be able to render
some assistance, whether by watehing
to prevent his companions from being
surprised, or stationed so as to give
an alarm in order to aid im their es-
cape, or stationed as to come to their
assistance if necessary; that is, so
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" gtationed or situated as to de help-
ful to the end in view." Jtate vs.
70 losta, supra,

Applying the evidence
adduesed at the trial herein against the rule of
constructive presence as related aforesaid, ap~
pellant asleep and drunk im the back seat of a
oay being wsed by confessed perpetrators to dem-
nit rebbery and assault to commit murder falls
far shors of the re uirements necessary to show
appellant an aider or abettor, or a 'statutory
prineipal‘.

Absolutely ne valild
corroboration of Horma Rae Barker's testimony
appears in this trial record and it ia omly fair
to appellant presently servimg two terms of im-
prisonment which may be for life for this Court
to take eognizance of the fact that Norma Hae
Barker, although an accessory to rebbery au: sen~
tenged for that orime (7. p. 18, 20-26) now re-
sides in Salmen, Idaho (Ili. p. 1Y, 18-19) rather
than «t the Utah 3tute Prison whersin her co-
defendant, Dennis Dale :aziu, who likewise plead-
ed guilty, presently is servimg a sentence of
not less than five years and which may be for
life (3., pe 68, 10=14).
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Absent witmess Johnanie
Buck, whose attendance or deposition the State
failed to procure at the instant trial and whose
testimony given at the former trial was held to
corroborate Norma Rae Barker's testimony at the
former trial, all of which resulted in appellant
being convicted and sentenced to serve two life
terms, said terms to run coamecutively, but by
this Court reversed and remanded for new trial
(Case No. 97923 R. pp. 47, 48), now languishes
in the Nebraska State Fenitentiary (TR. p. 41,
18-30 and TR. p. 42, 1-21), a situation he may
well have been faocing ut the time he gave the
corroborative testimeny which sent ajpellant to
prison upen the first cenviatien.

. 16 C.J., <riminal Law,
p. 135, note 1l<l, citqs an interesting eqnnon—law
rele whieh, under the circumsiances peculiar to
Shis trial, may well have appligation here, to
Wit

" «coeif A, happeneth to bhe preseant at.
for instance a murder, and takesh no
part in 1t, nor endeavoreth to pre-
vent it, nor apprehendeth the murdere
ery, mor levyeth bue amd cry after hiam,
this strange behavior of hie, though
highly criminal, will net of itself
render him either principal or acces-
sory.” Foster Crown L. p. 350.
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ROINT IV.

TPRIAL CUUAT Tunli DEMYING APPLLLANE': MC "1ON
PO DISMISS CHARG. OF ASSAULT <ITHR INTUNT Tu
COMMIT MURDER WHEKE STATE FAILED T0 PROVE IN-
Yobd TO wobi. 1T MURDER.

In Count Une of the
Iaformatien (R. p. 5), appellant was charged
with the crime of assault with intea} te com~
ait murder. Appellant timely moved to dismiss
charge of assault with inteat to commit murder
on the ground that the State cempletely failed
to prove any imtent to commit murder (TR, p.
66, 16-17). That evidence relating to assault
with intent te commit murder had never been
mentioned (TR. p. 66, 18). That there was evi-
dence brought out that there was an assault,
but that ne imtent was provem (TR, 66, 18.20).
That from the evidence adduced there wuss no
variance between the e¢rimec of assault to do great
bedily harm and that of assault with intent to
counit murder (TR, p. 66, 20-24). That 4f the
evidence adduced cammot distinguish which crime
is deing prosecuted, the State certainly had mot
nade out a orime of intent to commit murder (TR,
p. 66, 24=26). TFurther, appellant submitted
that the whole testimony of Mrs. Norma Rae Marker
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related to conversations about a robbery which
vas going te be committed (TR. p. 66, 29). .That
all of the other witaesses who testified ia the
trial of this matter gave testimoay relating to
rebbery (TR. p. 66, 29-30). That there was no
shred of evidenee bdreught out by the State, by

a single witness, to show an inteat te murder
(TR. p. 67, 1-2). But, despite the foregoing,
the trial cewrt demied appellant's mekion (ZTR.
p. 67, 2h).

+oa

For error, appaiiaﬁi re-
spectfully subnits that tho whole testimony of
the witness, Mrn. Norma Rae Barker, fails to dis-
close any evidonce remotely applicable to an in-
tent to commit murder (TR. pp. 3—20) That the
whole testimony of the witnees, Melvin Hackford,
fails to disclose any evidence remotely appliéa-
ble to an iatent to commit lﬂrdcr (Txe ppe 21~25
and TR. pps 43<44), That the whole toutilony of
the witness, George Marett, tails to disclose
any evidence reuotely applicable to an 1ntent to
comnit murder (T:, pp. 25=k2 and TH. pp. 83-90).
That the whole tcatimony of the witness. Lynn “
Rickoll, failas to disclose aay evidence renotaly

-

applicable to an intent to commit murder (ER.
pp. 44-46). That the whole testimony of the
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witness, 1eed Stansfield, falls te disclose any
evidence remotely applicable to .n intemt te
eonmit mmrder (TR. pp. 93-94). That the whole
testimony of the witness, LaMer ,tevensom, fails
to disclese any evidence remotely spplicable to
an inteat to commit murder (TR. pp. 52-53).

That the whole testimony of the witness, Fdith
Brady, fails to ainclcoe any ovidenoq‘r:-étely
applicabdle te an 1ntont to commit murdcr (TR. pp.
53-54 and TR. pp. 80-83). That tho uhele testi-
mony of the witness, James Mullaney, fails to
disclose any evidence remotcly applieablo te an
intent to commit murder (!H. pp. 55-58). That
the whole testimony of the witneas, Dennis Dalo
Kasda, fails to disclose any evideance remetely
applicable to an intent to commit murder (Ta.

pp. 68-80). That the whole tcatmny 02‘ thc wit-
ness, Lraa Nahow, fails to discloaa any evidenco
renotoly applicable to sn intent te conmit mur-
do? (Tite pp. 90—95)- That the xhale tZét mony
of the witness, Johnnie ‘uck, said testimony
given at a former trial of appellamt and read
date the record of the instant $rial (Tk. pp. 63-
65) over objectien of appellant (TR. pp. 60-61),
wag and is inadmigsible on the ground nnd for

the lawful reasons submitted heretofore mnder
Foint IY,
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In the instant case,
Count One of the Informatiem (R. p. 5) alleged,

as follows!

" Allen B, Sorensen, Diatriet Attorney
for the Fourth Judicial District of
the State of Utah, accusas Donald
Gene Kasda of the crime of assault
with the intent to commit murder and
charges that on or about February 20,
1962 at Bridgeland, Duchesne County,
Utah said defendant assaulted Eldon

Brady w nt to murder him, in
vielation oi 72-35~15. Utah Code An-~

notated 1953." (kmphasis added).

Obviously, from the
foregoing, an essemtial element of the crime
chur;.ed as related in:Qouit_Onc aforesaid was
an assault ‘'with the ;ﬁfintvto commit murder’.
Appellant respectfully submita that the Siate
failed to prove, or adduce from the testimony

ef any of its witmesses, the essomtial element
required to bring ceaviction upon an assault
with the intent to commit murder.

B

Pako vy On the subject of what

constitutes an 'essential elemeut’, 23 C.J.s.,
vriminal Law, Sec't. 918, relates:

" Every cssoential element of the erime
charged must be established beyond a
reasenable doubt by direct or circum-
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stantial ovidenceo,.ces”’
4
There are no presump-
tions against 2 percon accused:

Fla.- Frank vg. State, 163 Bo. 223, 121 Fla. 53.

gykes vs, State, 52 Se. 778, 78 Fla. 167.
iR
The essential elements

of the crime cannot be presumed:

I11.- Teople vs. gerrielle, 183 NB 575,
}55 111, 182.

'i%T%%Laﬁfﬂhgh Or left to inference
or conjesture: taje, 11 o vy o ‘
Fla.- Eremk ys. State, 163 So. 233, 121 ¥la. 55.
Carpley vs. State, 89 vo. 808, 82 Fla. 282.

Apdy, to justify a con-
victiol, the evidence must establish every esaen-
tial element of the offense charged: 5

Idaho.-é&g&s_zg;_gagggg 50 1'. 2d 3, % Idaho 6k,

Cllif.-m I. "t m'n 1”1' 25“ P, 292’
8 s ;EI » '

lowa.- State vs. Heward, 297 Nw 821, 230 Jowa 365,

U.5.- MNortom vs, United States, c.c;A.“ﬁa..
151 r. 2d 406,

103 7. T S O

D.C.- Rfs Yalted States, 287 F. 958.
52 A”. D-c. 3 [ ]
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Fla.-

Gae~

Ind.-

‘,o-

I'.b.‘

N.H.-
Nu!o‘

Sponsored by the S.J. Quinney Law Library. Funding for

tiendersyn vs, otate, 30 30. 2d 649,
155 Tla. 7

Frank vs. dtate, 167 Lo. 223, 121 Fla. 53.
Nﬂ.tt V8 ’tdte’ 1)6 50- 538.
116 Fla. L.

Hart va. SQAte. 11) 0. 253, 92 Fla. 809.
carnley Vg Gtate, 89 30. 803, 82 Fla. 282,

darris vs, State, 100 SE 20‘120.
53 Ga. App. 395‘

Stebbins Vs, tatc, 51 S5 2d 592,
78 Ga. Apps

Dudley vs. otato, 165 NE 24 380.
Baker vs. State, 138 N 24 641,
236 Ind. 55.

*
Stokes vs, State, 115 KE 2d 4hk2, 233 Ind.
10, rehearing dcnied 116 N1 2d 296, 233
Ind., 10'

Carrier vs. State, 89 NE aa 7,
227 Ind, 726. ceg. 257,

dijse v, Statw, 79 N 2¢ 771, EOE
Iad. 309. . ‘ |

Trainer vs, State, 154 EE 273, 198 Ind. 502,

Bickett vs. Commonwealth, 172 SW 24 &3, -
29“ K’O 6710

uaglgge vag State, 10 N. 24 627, 629;
» e8. 70 . i

ngdﬁg vs, State, 175 Nw 606, 1023,

1 .bo 3 °

3t.t. "o:E!NOt&' ’2 Ao 24 159' 9? H.Hn "’62o

People ys, gggf, 2k N.Y.5. 24 683,
X Awyp DiY, s 8-
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Nc!.-

'-C-"

Ohio.~

Oklia,~

Pa.-
8.'3.-

rggnhi vp. Hopkins, 129 N.Y.5. 2d 851,
Ce .

State vs. Maddem, 192 SE 859,
212 N.C.

5!222.124355555522- 132 SR 664,
191 N.C.

State va, Martinm, 128 HE 24 7,
lzx 0hI° SE. ;xo

Ritter vs. State, 183 P. 24 297,
ER Okla. Cr. ;lno

Bristow vs, State, 94 I, 24 254.

€7 Okla. Cr. 355.

Simpson vs. Oit* of Tulsa, 93 P. 2d 539,
7 Okla. Cr. 224.

Morgam vs. State, 249 P. 354,
35 Okla. Cr. 100.

Brennan vs. Statc. 240 P. 1084,
32 Oklﬂo Cr. 2

onmonwnalth,v-. gxgszl. 6 ich. Reg. 237.
state va. Biggs, 5 SE 2d 563. 192 5.C. k9.

16 C. J.. Crininll LlW. Po 77}’ not. 3?0

©®y * Convietion muat be based

on sudbstantial evidence as to every material ele-

nent of ecrime:

Alﬂ.-

White vs. State, 69 So., 24 876,
37 Ala. App. 42b,

gga §5‘a13 Ve, State, 54 Se. 24 85,
a. ApP 195.

Veal va, ltate, 13 J0. 2d 688,
31 Ala. Appo 185.
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Fla.- Adams ve. State, 118 So. 204,
9 Fla. }5 0

In order to warrant a
convictien, as to degrew of prodf. every element
of the offense must be established, by either
direct or cireumstantial evidence, to the satis-
faction of the jury beyond a reasonable doubt:

Utah.- State vs. Hendricks, 258 P. 2d 452,
123 utar 267.

State ve. Clark, 2235 P. 24 184,90t ‘5 wu-
118 Utah 517. tioue

100 utan 1%.
State va, Qﬁggggg. 125 . 24 h29,
101 Utah 534,

State ve. Gutheil, 98 r. 2d 943,
98 Utah 205.

Where, as here, & parti-
eular intent is am essential element of the arime
eharged, the evidence, which may bhe direet or cir-
cumstantial, wust establish it beyond a reasonable
doubt:

23 C.d.#., Criminal Law, Sec't. 919.
Iowa.- State vs. Cook, 176 KW 674, 183 Iowa 655.
Neb.- Pew vs. State, 83 NW 24 377, 164 neb., 735.

‘West vs. State, 230 NW 504, 119 HNeb., 633,

Intent 43 2 matter of

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology,Act, administered by the Utah State Library.
Machine-gen MeR, may contain errors.



fact and cannot be implied ar & matter of law:

Il1l.~ FPeeple va, weiss, 12 Ni 24 65z,
537 Ill. ;30.
People ve. Martishuis, 197 NE S31,
Ty 111, 173.

Va.- Dixon vs. Commonweulth, 89 SE 2d 34k,
197 Va. 330,

: vWhere a particular in-
tent is a necessury ingredieat of the offenae
charged, the evidence must be sufficient to es-
tablish it in order to warramt a conviction:

Neb.- Gerdes vs, Gtate, 175 NW 606, 1023,
m'ﬂob. }5-

16 c.J., Criminal Law, p. 773, note 42,

As thia Court nnted in
State vs, Lawremce, 23k P. 24 600, appellant'

plea of not guilty cast upon tha wtate the burdon

of proving every essential element of the offonse

by evidence sufficient to convince the jury be-

yond a reasonable doubt.

in tﬂo'instahﬁ case,
appellant respectfuliy submits that the sState has
failed to yrove amsault with the inteat to commit
murder. o o

POINT V.
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STATY. ERRED IK READING TO JURY, CVER 02J.CT-
ION OF APPELLANT, IN/DMIsSISLY TE.,TIMONY OF
AR LHT - TTNESS AND STiTA LRRIT PLACING «Phel-
LAHT'S CHARACTAR IN 15°UE BEFORE JURY WHEN
APT LLLaANT b MOy OFFLg®D VILLNCL GF KIS OwN
GOOD ©1.RACTER.

‘Under Point I, at length,
appellant submitted discua-ionias to admissibility
or inadmissibility of testimony given at a former
trial of appellaant by the abaent witress, Johnnie
ucke

R T T : "

e
207 e

Here asain, over the
obJucticn of appellant (TR. p. 98, 1-10), the
State seekling improperly to influence and pre~
judice the jury read into the trial reqord ox-
cerpts from the testimony of the absent witness,
Johnnie Buci: (TR. p. 97, 19-30), said testimony
having been given by the said Johnnie Buck at a
foraer trial which resulted in conviction of ap-
pellant. |

Aforesaid excerpt of
such testimony objected to byzappellant‘butuaiiéw—
ed by the trial court to be read to the jury;(TR.
p. 98, 2%-30 amd TR. p. 99, 1-12) relates, as
follows:

" khn. IVINS: Mr. Johnmie Buck in his
previous testimony said:
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' well, he told me that he had robbed
a service station in the state of
Ut-h and that he weut into a house
where the old man lived'

* Hear in mind this is Hr. Donald Kazda
t.lkins:

' Phe old man was there by hinself and =
he said e got the o0ld man out of
the housej took him outside to get
ixteo the station--he called it a sta-
tion--and some way or another the old
man apparently, from what he gays,
dropped the keys, and ke said he thought
he was just fooling around, so he hit
him with a gun that hée had in his hands,.
He didn't say what kind of a gun at the
time. And he hit him, the way he maid,
several times, And then the ¢}d man .~
kigcked him is the teaticles. ' and 1
just shot the old son of a bitch and’™
I think I hill‘d hi‘;' And he ..1" X
* I sure like a shotgun, but they make
too dama much noise,'

" There is our bast testimony, Mrs. Harrisen
and gentlemen, as to what ¥r. Donald Kazda sald
in an ungwarded moment."

Appellant submits that
the State erred reading to the jury, over objec~
ticn of appellant, the foregoing testimeny of
the absent witress, Johanie Buck.

‘n the subject of error
in regards to placing sppellant's character in
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{gnue when appellant had not offered ovidence
of his own good churacter, the attention of this
Court is invited so the follewings (T=3. p. 108,
29-30 and TH. p. 109, 1):
" (MR, IVINS) We have a mun charged here
with the most henocus-crucl type of an
offense for which he h2s shown no com-

;+asion, for which he has not sbown
any sign of repret.' (Emphasis added).

Discussing this point
for error, appellant submits that 'compassion’
and 'rerret! - or juality of, or quantity of, or
lack of either or both - are attributes of char-
acter and where appellant elected not to place
his character in evidence in electin; mot to tes-
tify in his own behalf, he wes safeguarded from
auy atteck en or reference to his character on
the cround such reference to Nieg chiracter was
incompetent and prejudicial.

Okla.- Pressley ve, Stute, 71 Ckla. Cr. 436,
122 F, 24 309.

Brown vs. State, 72 Gkla. Cr. 333,
116 P. 2d 216.

GCORCLUL IR

1. Trial court erred inm
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proceedin, to triel over objectioc of appellent
where trial court was confronted by evidehce
motions ware pending in Utah supreme Court to
stay procsodings and, theroforc. trial held over
nppollnny's objection is subject to annulmgni.

2. Admission over ob-
jection of appellamt to testimony given at former
trial by absent witnegs a$ present trial consti-
tutes prejudicial and reversible error.

3. Where inadmissible
testimony of absent witness is used to corrob-
ate testimony of aocompliee and where appellant's
presence ut scene of crime was mot a constructive
preseunce, appellant was entitled to a directed
verdict of acquittal on charge of robbery on his
motion for such directed veridict,

L, where 3tate failed
to prove essential element of intent to commit
murder, appellant was entitled to a directed
verdict of ac. uittal on charge of assault with
intent to commit murder on bhis motion for such
directed verdict.

5. +“here Atate read
inadmissible testimony of absent witness to jury
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over objectionr of appellant and State pluced
appellant's character in issue when appellant
had not offered evidence of his own good char~
acter, such reading of such testimony and such
improper reference to character was incompetent

and prejudicial.

Respect fully submitted,

DONALD GLNE KAZDa
Defendant and Appellant,
Prop. FPer,

Utah state rPrison
Box 2%0
Draper, Utah
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