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BRIEF OF APPELLANTS HEDAYAT KAZAMINI DBA KAZZ'S KARS

STATEMENT OF JURISDICTION AND NATURE OF PROCEEDINGS
The Utah Court of Appeals has jurisdiction of this
appeal under U.C.A. §78-2a-3(4) (a) and Rule 14 of the Utah Rules
of Appellate Procedure. This appeal is from the order of the
Appeals Board of the Utah Labor Commission entered on June 30,
2003 denying Kazemini’s Motion for Review and granting McLaws'’
Motion for Review.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Whether Mr. McLaws was at any time an employee of Kazz’'s

Kars. R. pg. 85.

Applicable Standard of Review: Appellate courts apply an
intermediate standard of review to determinations of the Utah
Labor Commission and, therefore, review the commission’s

decisions for reasonableness. Johnson Bros. Const. v. Labor

Com’n, 967 P.2d 1258 (Utah App. 1998). In reviewing commission
orders, the appellate court defers to the commission’s findings
of fact unless it makes findings not supported by substantial

evidence. Bennett v. Industrial Com’n of Utah, 726 P.2d 427

(Utah 1986). "Whether a worker is an employee within the meaning
of the workmen’s compensation laws requires the application of a
statutory standard to the facts. Since resolution of the issue
is not benefitted by Commission expertise or experience, we do
not defer to the Commission’s ruling." Id, at 429. It is a

2



matter of law whether the commission erred in ruling that Mr.
McLaws was an employee. Id.

2. Whether Mr. McLaws was an employee of Kazz’s Kars at the
time of the accident on January 30, 2001. R. pg. 85

Applicable Standard of Review: Appellate courts apply an

intermediate standard of review to determinations of the Utah
Labor Commission and, therefore, review the commission’s

decisions for reasonableness. Johnson Bros. Const. v. Labor

Com’n, 967 P.2d 1258 (Utah App. 1998). In reviewing commission
orders, the appellate court defers to the commission’s findings
of fact unless it makes findings not supported by substantial

evidence. Bennett v. Industrial Com’n of Utah, 726 P.2d 427

(Utah 1986). "Whether a worker is an employee within the meaning
of the workmen’s compensation laws requires the application of a
statutory standard to the facts. Since resolution of the issue
is not benefitted by Commission expertise or experience, we do
not defer to the Commission’s ruling." Id, at 429. It is a
matter of law whether the commission erred in ruling that Mr.
McLaws was an employee. Id.

3.Whether Mr. Kazamini was required to obtain workers
compensation insurance.
Appellate courts apply an intermediate standard of review to

determinations of the Utah Labor Commission and, therefore,



review the commission’s decisions for reasonableness. Johnson

Bros. Const. v. Labor Com’n, 967 P.2d 1258 (Utah App. 1998).

4. Whether Mr. McLaws was paid an average of $752.25 per
week for the services he provided to Kazz’'s Kars. R. pg. 92.

Applicable Standard of Review: Appellate courts apply an

intermediate standard of review to determinations of the Utah
Labor Commission and, therefore, review the commission’s

decisions for reasonableness. Johnson Bros. Const. v. Labor

Com’n, 967 P.2d 1258 (Utah App. 1998).
APPLICABLE STATUTORY PROVISIONS
Definition of an independent contractor:
U.C.A. §34A-2-103(2) (a) states as follows:

"Independent contractor" means any person engaged n the
performance of any work for another who, while so
engaged, is:
(i) independent of the employer in all that
pertains to the execution of the work;
(1ii) not subject to the routine rule or
control of the employer;
(iii) engaged only in the performance of a
definite job or piece of work; and
iv) subordinate to the employer only in
effecting a result in accordance with the
employer’s design.

STATEMENT OF THE CASE

Mr. Kazamini teaches school full time at Layton High
School as a shop teacher and sells used cars through a business,
Kazz’s Kars, to supplement his income. If the vehicles are
damaged he makes arrangements to have them repaired before he
sells them. The repairs are made at Mr. Kazamini’s shop at 3994
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South 300 West, Salt Lake City, Utah. Mr. Kazamini arranges for
the repairs by entering into a contract with a auto body repair
man. Mr. W. Scott MclLaws was an auto body repair man who entered
into contracts with Mr. Kazamini. Mr. Kazamini has little or no
experience or knowledge regarding auto body repair.

Petitioner, W. Scott McLaws, filed an Application for
Hearing with the Utah Labor Commission on April 2, 2001 regarding
an accident which occurred on January 30, 2001. Petitioner
claimed entitlement to medical expenses, recommended medical
care, temporary total disability compensation and permanent
partial disability compensation. Said application was heard on
November 5, 2001, the Honorable Richard M. La Jeunesse,
Administrative Law Judge, presiding. On July 30, 2002 the
Findings of Fact, Conclusions of Law, and Order were signed and
mailed to the parties. The Court determined that petitioner was
an employee of respondent at the time of the accident and awarded
certain benefits.

A Motion for Review was filed by Mr. McLaws on August 20,
2002 and a Motion for Review was filed by Mr. Kazamini on August
29, 2002. On June 30, 2003 the Appeals Board of the Utah Labor
Commission entered its Order Denying Kazemini’s Motion for Review

and Order Granting McLaws’ Motion for Review.



STATEMENT OF THE FACTS

The following facts are divided into numbered paragraphs to
make reference thereto more convenient:

1. At all times relevant hereto, Mr. Kazamini was teaching
school full time at Layton High School as a shop teacher and
selling cars to supplement his income. Mr. Kazamini has little
or no experience or knowledge regarding auto body repair. Trn.
pg. 120 1In. 9-25 and pg. 112 1ln. 22 - pg. 113 1n. 7.

2. Mr. Kazamini sells used cars through a business, Kazz's
Kars, which he owns and operates. Trn. pg. 112 1ln. 24 - pg. 113
In. 7.

3. If the vehicles are damaged he makes arrangements to
have them repaired before he sells them. Trn. pg. 112 1ln. 25 -
pg. 113 1n. 7.

4. The repairs were made at Mr. Kazamini'’s shop at 3994
South 300 West, Salt Lake City, Utah.

5. Mr. Kazamini arranges for the repairs by entering into a
contract with a auto body repair man. Trn. pg. 112 1In. 25 - pg.
113 1In. 7.

6. Mr. McLaws began to provide auto body services for Mr.
Kazamini during the summer, 2000. Trn. pg. 11 1n. 9-12.

7. Mr. McLaws also worked for Rocky Mountain Collision and
Abra, Utah, Inc., at this time. Mr. McLaws testified that his

wife said that if he worked more for Mr. Kazamini they could have



a van. Trn. pg. 11 1n. 9-1; pg. 211 1ln. 8-15 and pg. 131 ln. 25

- pg. 132 1ln. 3.

8. Accordingly, Mr. McLaws began to do more work for Mr.
Kazamini at the end of October, 2000 because he wanted to trade
his work for a 1999 Dodge Caravan which Mr. Kazamini had
purchased and which needed $3,000.00 in repairs. Trn. pg. 134
In. 6-20 and R. pg. 74.

9. Mr. McLaws acknowledged that he did auto body work at
his home and that it was not uncommon for body repair men to fix
their cars and friend’s cars. He also worked with a buddy to
whom he owed a favor. Trn. pg. 17 1ln. 10-12 and pg. 18 1ln. 25 -
Pg. 19 1n. 3.

10. During part of September, October, November and part of
December, 2000 Mr. McLaws provided most of the auto body repair
services used by Mr. Kazamini. Trn. pg. 237 1ln. 15-25; pg. 140
In. 2; and pg. 141 1ln. 9.

11. Mr. McLaws determined what hours he worked. The
testimony is undisputed that if Mr. McLaws didn’t want to work
for 2 or 3 days, he didn’t and he didn’t discuss it with Mr.
Kazamini. Trn. pg. 208 1ln. 23 - pg. 209 1ln. 1; pg. 216 1ln. 25 -
pPg. 217 1n. 23; and pg. 162 1n. 10-14.

12. Mr. MclLaws determined what work was done on a vehicle,
when it was done and how it was done. Mr. Kazamini had little or

no knowledge regarding auto body work and did not exercise any



control over the work. Trn. pg. 82 1ln. 19 - pg. 83 1ln. 1 and pg.
84 1ln. 5-10.

13. Mr. McLaws would examine the vehicle, submit a bid
regarding what work needed to be done in his opinion and include
in the bid the amount for which Mr. McLaws would do the work.

Mr. McLaws would determine what work needed to be done and tell
Mr. Kazamini what parts he should buy, what supplies were needed
and what paint Mr. Kazamini should buy. Trn. pg. 29 1ln. 17-22;
Pg. 30 1n 14-23; pg. 31 1n. 2-25; and pg. 81 and pg. 82.

14. Mr. Kazamini was never at the shop except that he would
come to the shop after he was finished teaching, to see if the
repairs were finished so that the vehicle could be sold. Trn.
Pg. 29 1In. 5-6; pg. 1271n. 3-8; and pg. 145 1n. 11-15.

15. Mr. Kazamini’s only input in the repair process was how
much he would pay Mr. McLaws and whether the look of the repaired
vehicle was sufficient that Mr. Kazamini could sell the vehicle.
Trn. pg. 29 1n. 17-22; pg. 127 1n. 3-8 and pg. 208 1ln. 12-22.

16. Very rarely did anyone come to the shop for repair work
to an automobile owned by the customer. If that occurred Mr.
McLaws would determine what work needed to be done and the cost
of the work and then Mr. Kazamini would add an amount to cover
the cost of the shop. Trn. pg. 236 1ln. 13 - pg. 237 1ln. 7; pg.

183 1n. 11-12, 15-22; and pg. 67 1ln. 16 - pg. 68 1ln. 6.



17. Mr. McLaws acknowledged that he had his own auto body
repair tools including the specialized auto body repair tools
which he used as needed. It is disputed whether Mr. Kazamini had
anything more than a few ordinary tools. Trn. pg. 27 ln. 13-16;
pg. 86 1ln. 2-7; and pg. 190 1ln. 10 - pg. 192 1n. 2.

18. No benefits of any kind were provided by Mr. Kazamini
and Mr. Kazamini did not withhold taxes. Trn. pg. 209 1n. 17-23.

19. Part of December, 2000 and January, 2001 Mr. McLaws
worked on restoring the body of a Chevrolet pickup which belonged
to a customer of Mr. McLaws. Nothing was paid to Mr. Kazamini in
regard to the pickup. The 1972 Chevrolet pickup was not removed
from Mr. Kazamini’s shop by Mr. McLaws until February 1, 2001.
Trn. pg. 87 1ln. 11-1; pg. 162 1ln. 16-25; pg. 181 1ln. 16-22; and
pg. 192 1n. 10-14.

20. While Mr. McLaws was restoring the pickup there was no
room in the shop to work on any other vehicle. He had two beds
and the pickup in the shop. Trn. pg. 114 1ln. 5-7, 10-14, 16-21;
and pg. 170 1ln. 1-22.

21. Mr. McLaws did not do any work for Mr. Kazamin after
mid-December, 2000. Ex. 4, R. pg 68-69 and pg. 146 1ln. 5-9.

22. Mr. Kazamini refused to submit anymore vehicles for bid
to Mr. McLaws because of the quality of his work. Trn. pg. 146

In. 15-19.



23. Because the pickup was dissemble Mr. McLaws had to have
the vehicle towed on February 1, 2001 rather than drive it. Trn.
pg. 194 1n. 10-14.

24. Mr. McLaws never purchased the van because in January,
2001 he used his credit for services he had provided to Mr.
Kazamini to purchase a Trooper from Mr. Kazamini. The paper work
regarding the sale could not be completed until the repairs to
the Trooper were complete and it had passed a safety inspection.
Trn. pg. 179 1n. 3-13 and pg. 180 1ln. 9-12 and 16-19.

25. Mr. MclLaws claims he cut his hand on January 30, 2001
while working on the Trooper for Mr. Kazamini even though there
was no room in the ship to work on the Trooper because Mr. McLaws
was using the shop to restore the Chevrolet pickup for his
customer. Trn. pg. 254 1ln. 20-22.

SUMMARY OF ARGUMENT

Mr. Kazamini never controlled the time of work, method of
work or manner of work of Mr. McLaws. His only right was to
control the end result and to terminate his agreement with Mr.
McLaws based on legitimate grounds. Accordingly, Mr. McLaws was
never an employee of Kazz’s Kars.

At the time of Mr. MclLaws’ accident he was either working on
a vehicle of a customer of his or he was working on a vehicle
which he owned. His relationship with Mr. Kazamini had

terminated and Mr. Kazamini was just waiting for him to remove

10



the Chevy pickup from the shop. Accordingly, Mr. McLaws was not

an employee of Kazz’'s Kars on January 30, 2001. As a result Mr.

McLaws is not entitled to any recover from Mr. Kazamini.
ARGUMENT

I. WHETHER AN EMPLOYER-EMPLOYEE RELATIONSHIP EXISTED
BETWEEN KAZZ’'S KARS AND SCOTT MCLAWS.

U.C.A. §34A-2-103(2) (a) states as follows:

"Independent contractor" means any person engaged n the
performance of any work for another who, while so

engaged, is:
(i) independent of the employer in all that
pertains to the execution of the work;
(ii) not subject to the routine rule or

control of the employer;
(iii) engaged only in the performance of a

definite job or piece of work; and
iv) subordinate to the employer only in

effecting a result in accordance with the

employer’s design.
In every single respect the relationship between Mr. McLaws and
Mr. Kazemini fits the above definition of an independent
contractor. Mr. Kazemini was not present while Mr. McLaws
performed the work in regard to which he had submitted a bid. He
came to the shop when he wanted, left when he wanted and didn’t
come if he didn’t want to. There was absolutely no control over
him while he was at the shop. Mr. McLaws was engaged in the
performance of a definite job or piece of work and the only input
Mr. Kazemini had was if the finished vehicle looked good enough

that he could sell the vehicle and how much he would pay for the

work.

11



In Stoica v. Pocol, 136 Idaho 661, 39 P.3d 601, 603 (Idaho

2001) the Idaho Supreme Court stated:

The

ultimate question in finding an employment

relationship is whether the employer assumes the right
to control the times, manner and method of executing

the

work of the employee, as distinguished from the

right merely to require definite results in conforming
with the agreement.

The Arizona Court of Appeals in Special Fund Div. V. Industrial

Com’n, 172 Ariz. 319, 836 P.2d 1029, 1033 (Ariz.App.Div.2 1992)

further explained this test as follows:

[TlThe exercise of "routine supervision" over an
employee is not in itself sufficient to establish an
employment relationship. "The right to control or
supervise the method of reaching a specific result
determines whether an individual is an employee or an
independent contractor." . . . In addition the
applicable test is whether there is control over the
method of reaching a desired result versus control over

the

end result. (Citations omitted).

Mr. Kazamini had no control over the times, manner and method of

the work
that the
Kazamini
based on

right to

employer-

697 P.2d

Mr.

follows:

performed by Mr. McLaws. His only right was to require
finished vehicle look good enough to be sold. Also, Mr.
had a right to terminate the agreement with Mr. McLaws
legitimate grounds for dissatisfaction as opposed to a
terminate at will. These rights do not create an
employee relationship. Burns v. Nyberg, 108 Idaho 151,
1165 (Idaho 1985).

Kazamini described the operation of his business as

12



Mr. Kazamini teaches school full time at Layton High
School and coaches soccer as a shop teacher and sells cars
to supplement his income - trn. pg. 120 1n.9-25; he
Operates a business, Kazz’s Kars, wherein he sells used
vehicles and if the vehicles are damaged he makes
arrangements to have them repaired as instructed by the auto
body person before he sells them - trn. pg. 112 1ln. 24 - pg.
113 1n 7; he told Mr. McLaws that he was a dealer; that he
didn’t have a body shop; that he would buy damaged cars; Mr.
McLaws would go over them and see what he needs to do and
how much it would cost; Mr. McLaws would tell Mr. Kazamini
and then they would agree or disagree - trn. pg. 112 1ln. 22
- pg. 113 1In. 7.

This was the procedure followed every time because Mr.
Kazamini didn’t know what it would take to fix the car -
trn. pg. 116 1ln. 7-12.

In December, 2000 Mr. McLaws was the only person doing
work for Mr. Kazamini and he was working on trade cars -
trn. pg. 237 1ln. 15-25.

In Bennett v. Industrial Commission of Utah, 726 P.2d 427,

429-430 (Utah 1986) the Utah Supreme Court stated:

It will almost always follow that if the evidence shows
that an "employer" retains the right to control the
work of the claimant, the claimant is the employer’s
employee for workmen’s compensation purposes.
(Citations omitted). Certainly, the concept of right
to control is not to be rigidly and narrowly defined.

13



Rather it should be defined to give full effect to the
remedial purposes of the Workmen’s Compensation Act.
(Citations omitted).

Many factors have been applied in determining the right

to control. Among those factors are actual supervision

of the worker, the extent of the supervision, the

method of payment, the furnishing of equipment for the

worker, and the right to terminate the worker.

(Citations omitted). Although these factors are not

inclusive, they are relevant in many cases.
In the instant case none of the above factors exist except there
is a dispute regarding whether Mr. Kazamin furnished equipment to
Mr. McLaws and the extent of what equipment was furnished to Mr.

McLaws.

In Averett v. Grange, 909 P.2d 246, 250 (Utah 1995) the Utah

Supreme Court stated:
[Tlhe most important factor in determining whether an
employer-employee relationship exists is not what
relationship the parties intended to create, but what
relationship was in fact created.

In this case it was an independent contractor relationship which

was in fact created between Mr. Kazamini and Mr. McLaws.

In Broadway Deluxe Cab v. National Council on Compensation

Insurance, et al., 113 Or.App. 482, 833 P.2d 1303 (Or.App. 1992)

the Court of Appeals of Oregon analyzed whether taxi drivers were
employees of a taxi company. The court analyzed that the drivers
have absolute control over how much or how little they work; can

conduct themselves in any manner they see fit as long as they do

not violate company policy; control their rate of compensation by
setting fares, choosing zones and deciding how many hours to

14



operate the taxi; dispatching services are provided but drivers
are not required to use them; and the company provided taxis to
the drivers. The court held that the drivers were not employees.
There is no substantive difference between the above case and the
instant case. Mr. McLaws had absolute control over how much or
how little he worked; he conducted his work in the manner he saw
fit; he controlled his compensation through the bid process, how
many hours it took him to complete the particular job and how
many hours he was willing to work; and there were some ordinary
tools available to Mr. McLaws, but he was not required to use the
tools and often used his own specialized tools. Accordingly, Mr.
McLaws was never an employee of Kazz’s Kars.

A. Findings of the Court.

In its findings the Court relied upon an advertisement which
read: "AUTO/PAINTER FRAME TECH top wages, Full or part time."
Exhibit No. 1, R. pg. 63.

Regarding the ad, Mr. Kazamini explained:

He meant he was looking for someone who could help him a few

hours; when Mr. McLaws began doing work for Mr. Kazamini he

was doing one job at a time - trn. pg. 228 1ln. 7-17; it

increased sometime in October and November - trn. pg. 228

In. 18-21; he increased the amount of time he was putting

towards the work he was doing so that he could get a van -

trn. pg. 228 1n. 24 - pg. 229 1ln. 4.
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Mr. McLaws testified:

He asked Mr. Kazamini to take out taxes and to help him with

insurance and Mr. Kazamini said he would and that’s why Mr.

McLaws started working full-time for him - - trn. pg. 251

In. 10-14; he didn’t work for anyone else up until -. trn.

pPg. 251 1ln. 20-21; he completely thought he was an employee

and he was never told not to go on the premises - trn. pg.

254 1n. 22-24.

It is insufficient that Mr. Kazemini referred to wages or to
full or part time in an abbreviated 2 line ad. It was a term
used in an abbreviated context by a lay person. In substance the
relationship was not that of an employer-employee and Mr.
Kazamini did not have the right to control Mr. McLaws. The most
important factor is what relationship was in fact created.
Averett 909 P.2d at 250.

The Court also made the following findings:

1. Mr. Kazamini engaged the services of Mr. McLaws

based on his response to the advertisement of employment - R

pg. 86;

2. As of September, 2000 Mr. McLaws began to work full

time 9:00 a.m. to 6:00 p.m. for Mr. Kazamini - R. pg. 87;

3. Mr. McLaws repaired all of the vehicles at Mr.

Kazemini’s shop - R. pg. 87;
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4. The preponderance of the evidence demonstrates that
Mr. Kazemini supplied the tools, parts, and supplies used by Mr.
McLaws to repair vehicles for Mr. Kazamini - R. pg. 87; and

5. Mr. Kazamini monitored the quality and progress of

the jobs performed by Mr. McLaws - R. pg. 87.

1. Finding: Mr. Kazamini Engaged the Services of Mr. McLaws

Based on his Response to the Advertisement of Employment.

Mr. McLaws testified:

He called on an ad in July, 2000; went to the shop and
talked to Mr. Kazamini - trn. pg. 11 1n. 3-6; Mr. McLaws had
another part-time job he was working at a different location
and he started working for Kaz about a month later - trn.
pg. 11 1n. 9-12; he worked part time for Mr. Kazamini in
September and he was working for Rocky Mountain Collision -
trn. pg. 26 1In. 2-8; He was uncertain when he quit working
for Rocky Mountain - trn. pg. 27 1In. 17-25. Mr. Kazamini
didn’t have "any idea of anything" - trn. pg. 84 1ln. 9-10;
he has no idea how to fix a car - trn. pg. 29 1ln. 22-25; he
wanted them just done - trn. pg. 84 ln. 18-20; he wasn’t
sure how to bid jobs; he would use body guys to get kind of
an idea; trn. pg. 24 1ln. 19-21.

At the time of the ad Mr. McLaws was working for another
business. Approximately one month after the ad, Mr. McLaws began
to do some work for Mr. Kazamini and advise him regarding auto
body repairs. 1Initially, Mr. Mclaws was providing auto repair
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services to both Mr. Kazamini and Rocky Mountain Collision.

There was nothing in the initial relationship between Mr.
Kazamini and Mr. McLaws to find that Mr. Kazamini had a right to
control Mr. McLaws. To the contrary, according to Mr. McLaws the
work for Mr. Kazamini was performed on a bid basis. And contrary
to the finding of the Appeals Board, Mr. McLaws was performing
the same services for other businesses.

2. Finding: As of September, 2000 Mr. Mclaws Began to Work Full
Time 9:00 a.m. to 6:00 p.m. for Mr. Kazamini.

Mr. McLaws testified:
He was not working full-time for Mr. Kazamini in
September - trn. pg. 25 1ln 10-13; he brought his neighbor’s
Chevy truck to the shop the second day he started working
full time for Mr. Kazamini - trn. pg. 32 1ln.1-5.

Mr. Kazamini testified:

Mr. McLaws came on weekends, then he came more than
weekends. "I [Mr. Kazamini] don’t know what that is
called"; trn. pg. 212 1nl4-17; Mr. McLaws started doing full
time work when Mr. Kazamini bought the Dodge van for Mr.
McLaws - trn. pg. 134 1ln. 6-20. Exhibit 8 shows that Mr.
Kazamini bought the van on October 26, 2000 - R. pg. 74.

There is no evidence to support the finding that Mr. McLaws
worked 9:00 a.m to 6:00 p.m. except if he decided to work those

hours. Furthermore, the evidence was that it was the end of
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October, 2000 before Mr. McLaws increased the amount of work that
he was doing for Mr. Kazamini.

Additionally, as explained more fully below, Mr. McLaws did
no work for Mr. Kazamini after mid December, 2000. Accordingly,
there is no basis to find that Mr. McLaws began to work full time
for Mr. Kazamini as of September, 2000 or any other time. Mr.
McLaws increased the amount of work that he was doing for Mr.
Kazamini in order to buy a van with which Mr. Kazamini would help
him.

The evidence which has been overlooked in this regard is as
follows:

a. Mr. McLaws did Other Body Work While Doing Work for Mr.
Kazamini.

Mr. Cheshire (a friend of Mr. McLaws:) testified:

He stopped over when Mr. McLaws was working on
neighbor’s or friend’s cars in his garage at his home and
that it was very common. Trn. pg. 95 1ln. 10-16.

Mr. Kazamini testified:

Mr. McLaws worked at Rocky Mountain, in his garage at
his home, at his buddy’s dad’s shop in Tooele and at Abrra -
trn. pg. 211 1n. 8-15; when Mr. McLaws began to do work for
Mr. Kazamini, he was also doing work for Rocky Mountain and
Dent Free - trn. pg. 218 1n. 14-17.

Mr. McLaws was doing the same work that he did for Mr.
Kazamini for other businesses. There appears to have been a
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short period of time when he increased the amount of work that he
was doing for Mr. Kazamini in order to purchase a van at the
urging of his wife.

b. Mr. Mclaws Controlled his Work and Hours.

Mr. Kazamini testified:

Mr. McLaws would tell Mr. Kazamini what needed to be
done and the cost so that he could decide whether to fix the
car; this was the procedure followed for every car - trn.
pg. 116 1n. 2-12; Exhibit 5, R. pg. 70, is a group of bids
prepared by Mr. McLaws; Mr. Kazamini had "these forms
forever, and I would write them down and will write down
what a person is going to do and how much he’s going to do
it for, okay, and that I will pay at the end when it is
completed" - trn. pg. 119 1ln. 6-12; "the worker, whoever
they are, they will determine how they [sic] going to do the
work and what parts they’re going to need, some parts they
can save, some parts you need to buy" - trn. pg. 124 1ln. 20-
23; "they’'re going to look and see how many hours they’'re
going to spend on each car, and then they will tell you how
much, and then I will write it down and say, okay, we agree
on this much, when the job is done" - trn. pg. 125 1n. 7-11;
"they will tell me what [parts] they need and I’'ll call
places that I know and they will bring the parts" - trn. pg.

125 1n. 18-21; Exhibit 7, R. pg. 72, is an example of the
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agreement between Mr. McLaws and Mr. Kazamini for Mr. McLaws
to repair a ‘97 Honda four-door red and a ‘96 silver Civic -
trn. pg. 128 1ln. 10-12; 90% of the work done by Mr. McLaws
on cars owned by Mr. Kazamini were done this way; jobs for
less than $100 weren’t done this way - trn. pg. 130 1ln. 2-9.

A Tacoma truck was not repaired by Mr. McLaws because
his bid was too high - trn. pg. 140 1ln. 2 - pg. 141 1In. 9;
it was later fixed (by someone else) for $2,000.00 - trn.
pg. 171 1ln. 11-17.

Mr. McLaws was on his own; he would give Mr. Kazamini a
price of a car; and they agreed; (it appears from the
transcript that Mr. McLaws is agreeing with this testimony)
- trn. pg. 208 1n. 12-22.

Mr. Kazamini did not make Mr. McLaws come to work at a
certain time nor to paint at night - trn. pg. 208 1ln. 23 -
Pg. 209 1n. 1; when painting the truck Mr. McLaws started
painting at 8:00 o’‘clock in the morning and didn’t finish
until 9:00 o’clock the next morning - trn. pg. 209 1ln. 2-6.

When Mr. Kazamini tried to get Mr. McLaws to finish and
move a Chevy truck from the shop which Mr. McLaws was fixing
for a neighbor, Mr. McLaws didn’t come to the shop for five
days because he wanted to spend time with his wife - trn.

pg. 216 1n.25 - pg, 217 1ln, 23.
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Mr. Kazamini did not issued 1099 forms nor W2 forms -
trn. pg. 209 1n. 17-23.

Mr. Kazamini didn’t tell Mr. McLaws when to do it;
sometimes they paint in the middle of the night and
sometimes they come early in the morning - trn. pg. 119 1n.
13-17; that it’s easier for him if the painter tells him how
much and he pays when he is done; he doesn’t have any
controls, these guys are adults - trn. pg. 120 1ln. 20-21 and
trn. pg. 121 1n. 2-4.

In December, 2000 Mr. McLaws said to Mr. Kazamini that
he couldn’'t do any work this month because of his wife’s
birthday, his anniversary and Christmas and New Years - trn.
pg. 162 1ln. 10-14.

In January, 2001 Mr. Kazamini was going to a soccer
tournament over the Martin Luther King holiday and he asked
Mr. McLaws when the Chevy truck would be done; Mr. McLaws
promised that it would be done when Mr. Kazamini came back,
but it wasn’'t and Mr. McLaws’ explanation was that it felt
good to spend time with his wife - trn. pg. 165 1n. 14 - pg.
166 1In. 19; on one occasion his son Benji commented that Mr.
McLaws hadn’t done anything and Mr. Kazamini replied that he
say he wants to be with his wife, and he has that right -

trn. pg. 217 1n. 13-19.
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Mr. McLaws testified:

Before a vehicle owned by Mr. Kazemini was repaired by
Mr. McLaws, Mr. McLaws would look at the vehicle "and think,
okay, this thing is going to take me three days or four days
or a week, and then that’s how I would do it. . . . I
compared it to times working in the past, how long jobs
similar to that would have taken me, and how much I would
have been paid." trn. pg. 82 1ln. 19 - pg. 83 In. 1; "I
didn’t think he [Mr. Kazamini] had any idea of anything." -
trn. pg. 84 1ln. 5-10; "[Tlhen when I fixed the car I would
be paid those hours, regardless of it [sic] it took me one
hour or it it took me all week." - trn. pg. 83 ln. 20-24.
Mr. McLaws testified that it was full-time. Trn. pg. 212
In. 16-18.

At the first he had his own keys to both shops [Mr.
Kazamini’s and Rocky Mountain Collision] - trn. pg. 27 ln.
1-5; he had his own tools which were at Rocky Mountain
Collision - trn. pg. 27 ln. 13-16; he had a deal with Rocky
Mountain Collision that if they got busy he could come back
- trn. pg. 27 1n. 20-24.

When asked if he had certain hours he had to work, Mr.
McLaws responded that "Well, Mr. Kazamini liked me to - he
pretty much - he had things he wanted me to do, and he

wanted them just done. . . . He did always like me to be
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there when he got there . . . ." trn. pg. 84 1ln. 15-24; on
an average Mr. Kazamini was there at 5:00 - trn. pg. 85 1n.
1-4.
Mr. McLaws controlled what was done to each vehicle, the manner
in which it was done and when it was done. He controlled when he
worked. Mr. Kazamini did not control Mr. McLaws. This is the
reason that the Appeals Board found that there were no hard and
fast rules, R. pg. 236.
c. From Mid December, 2000 through January, 2001 Mr. Mclaws was

Working on a Chevy Truck which Belonged to a Customer of his and
for which Mr. Kazamini Received Nothing.

Mr. McLaws testified a follows:

He received $3,500 (regarding the Chevy truck); the
check was made out to him; and Mr. Kazamini had nothing to
do with it - trn. pg. 87 1ln. 1-2, 11-12, 13-15.

Mr. Kazamini testified as follows:

Mr. McLaws said he wasn’t going to pay him anything for
using the shop - trn. pg. 169 1In. 13-15. The first
conversation regarding the truck was during the first
meeting between Mr. Kazamini and Mr. MclLaws - trn. pg. 218
ln. 1-6; the first conversation regarding Mr. McLaws wanting
to do some work on a neighbor’s truck was the end of
September - trn. pg. 114 1ln. 22-25; at first Mr. Kazamini
told Mr. McLaws to bring it to the shop so that he didn’t

have to go to three places, but he didn’'t mean to hand him
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the shop for five to six weeks and have two beds spread all
over the place - trn. pg. 114 1In. 5-7, 10-14, 16-21; and
when Mr. Kazamini told Mr. McLaws that he could bring the
Chevy to the shop he didn’t know that it would mean that his
shop would be tied up for five weeks; initially he thought
it would be a half an hour, one hour or two hours at the end
of the day - trn. pg. 170 In. 1-22.

Mr. McLaws had begun work on the Chevy in December,
2000 and had dissembled the truck in the shop - trn. pg. 162
In. 16-25; from December on he was waiting for the truck to
be done - trn. pg. 169 1ln. 3-5; the Chevy was removed from
Mr. Kazamini’s shop on February 1, 2001 - trn. pg. 181 1n.
16-22; Exhibit 15, R. pg. 80, is an invoice to have the
Chevy towed - trn. pg. 181 1ln. 20 - pg. 182 1ln. 2 and pg.
194 1n. 2-9; and if the truck was done it could have been
driven and there wouldn’t have been any need to tow it -
trn. pg. 194 1n. 10-14.

That on an exhibit submitted by Mr. McLaws it showed
that he received $5,000 for the work on the Chevy, which Mr.
McLaws denied - trn. pg. 209 1ln. 5-10.

Mr. Chesire testified:

In January he went over to help Mr. McLaws set a bed on

the truck and Mr. McLaws had jammed all the truck and stuff

and it was ready to paint - trn. pg. 96 1ln. 3-13.
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Mr. McLaws testified:

The truck sat in front of Mr. Kazamini’s shop for so
long that he (Mr. Kazamini) knew the exact amount of work
the thing needed; he’s been in the business for 15 years -
trn. pg. 252 1n. 1-4. By the time he was able to work on
it, it was January - trn. pg. 252 1ln. 5-7.

The evidence is undisputed that during the time that Mr. McLaws
worked on the Chevy pickup he did not repair any vehicles for <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>