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BRIEF OF PLAINTIFF-RESPONDENT

ITATURE OF THE CASE

This is a declaratorv action to determine which insurance
company provided primary coverage for the claim asserted for person-

2l injuries in Howcroft v. Bisel, Civil lo. 78-5021. The howcroft

suit was settled out of court for a total sum of $150,000.00.
Guaranty Hational Insurance Companv paid its policy limits under
protest and Occidental Fire and Casualty Company paid the balance of

the settlement.

DISPOSITION IN LOWER COQURT

Both parties filed motions for summary judgment based on
stipulated facts. The Honorable Phillip K. Fishler, Third Judicial

Court, granted plaintiff's notion and held the Occidental Fire and



Casualty Companv pusicy taken out bv Disel, coverino 1t
Bisel as owmer-driver was primary, wrovtioas plainaisg ' oy

sumnary judgnent.

RELTEF SOUCHT Ol APPEAL

Plaintiff-Respendent, Guaranty ilational Insurance Cor

seeks to have the lower court judgment arfirmed.

1SSULS

1. Vhether prinmarv coverage for a tractor-trailer un.
lease, driven by the ouner-lessor, is provided bv the insurer
the lessor or that of the lessce.

2. VWhether in a declararory action betuveen tvo insur:
companies, after the injured third-partv's clainm has been sati:’
I.C.C. regulations negate the insurance contract provisions or
whether general insurance contract principles are determinative

coverage.

FACTS

On July 17, 1978 Delov Bisel drove his International
tractor and dump trailer into an intersection and collided win
automobile driven by llrs. Brenda liowcroft. As a result ol tin

accident, lirs. Howcroft and her tuo children were iniured. At

o



f

the accident, tr. Bisel and his truck were under lcase to
wod Transportation Company. (R. 91-92)

Bisel and his tractor-trailer were insured under an
tceldental Fire and Casualty Company policy number CA 21-57-74
igsuved in 1977, which was in effect on July 17, 1978. That policv
contains the following pertinent provisions and endorsements.

INSURING AGREEMENTS
IIT. Definition of Insured:

(a) Vlith respect to the insurance
for bodily injury liability, the unqual-
ified word “insured" includes the named
insured and . . . any person or organiz-
ation legally responsible for the use
thereof, provided the actual use orf the
automobile is by the named insured or
such spouse or with the pernission of
either. (R. 7)

LONGHAUL TRUCKMEN ENDORSEMENT

3. Other Insurance: Vith respect to any
automobile of the commercial type while
leased or loaned to any person or orgal-
ization, other than the named insured,
engaged in the business of transporting
property by automobile for others, or any
hired private passenger automobile insur-
ed on the "cost of hire" basis, or any
non-owned automobile, this insurance
shall be excess over any other valid and
collectible insurance. (R. 13) (emphasis added)

On July 17, 1978, Norwood Tramsportation was insured under
an automobile liability policy number GLA 0022857 issuéd by Guaranty
llational Insurance Company. That policy contains the following
pertinent provisions and endorsements:

PERSOUS INSURED

a) The named insured; )
b) Any partner or executive officer

thereof




¢) Anv other person while usino on

owned automobile or 4 temporary auh-
stitute autcrwbile with the permission
ot the named insuved . . 0 (DL U3
TRUCKL.LG ELLDURSENELT

a) .

b)Y . . . provided, however, a driver or

other person furnished to the named in-
sured with an autonobile hived bv the
naned insured shall be deemed not to be
an _enployee of the namec insured.

dy  Vith respecr to (1) . . . (2) . .
(3) any non-owned automobile, the in-
surance under this endorsement shall

be excess insurance over any other valid
and collectible insurance, whether pri-
mary, excess or contingent, available
to the insured. (emphasis added, . 22)

ARGUHENTS

POINT I

VEITHER THE I.C.C. REGULATIONS OR ENDORSEMELTS LOL

THETIPR UNDERLYING PUBLIC POLICY NEGATE THE PRCVISICES

OF THE ILSURANICE POLICIES IN THIS CASE.

At the time of the Bisel-Howcroft collision Appellant
conbination automobile policy number CA 21-57-75, purchased bv.
Bisel in 1977, was in full force and effect. Bisel purchased -
policy to cover his tractor-trailer and liability arising Irom:
use. In the suit that arose from the Bisel-Howcroft accident,
Appellant refused to defend and cover Bisel except to provide e
coverage.

In Utah, the courts have traditionallv held that pris

coverage is provided by the vehicle owner's policy covering the



tete. lational Farmer's Union Propertv and Casualty Co. vs.

s Insurance CGroup, 14 Utah2d 89, 377 P.2d 786 (1263);

chrictensen v, Farmers Insurance Exchange, 21 Utah2d 194, 443 P.2d

155 (1968). Judge Fishler, an experienced insurance lawyer himself,
recognized the Utah position in holding Appellant's policy primary.

Appellant seeks now to circunvent the Utah principle and
shift the risks it specifically contracted to insure, to Respondent.
That would result in forcing Respondent to cover Bisel, whom it
expressly contracted to exclude. Such a result is contrary not only
to the recognized Utah position regarding primary coverage, but also
the public policy of freedom to contract and allocate risks which
underlies all contract law.

The issue of primary versus excess coverage in truck-lease
situations is one which has been frequently litigated and as Appel-
lant points out in its brief, has given rise to two distinct legal

theories. Appellant cites Transport Indemnity Co. v. Carolina

Casualtv Co., 652 P.2d 134 (Ariz. 1982) as the better reasoned posi-

tion, holding the lessee’'s insurance policy primary because the
required I.C.C. endorsement nullified the excess provision that
otherwise may have relieved Transport Indemnity of liability. The
Transport case can and should be distinguished on a crucial fact.
here the parties had been unable to reach an agreement as to who
would defend and settle the underlving tort claim prior to filing
their declaratory action. It is that specific situation that the

I.C.C. regulations at issue here, were intended to prevent. In the



instant casc hovever, nespoadent Jderended one sett lod the oo
rort c¢loim parive full pelic limits betore fv {2led the pre.
declaratorv action.

On these Tacts, o najocity ol jurisdictioas have hel
I.C.C. regulations supercece policy previsions only in disputc
between the notor carrier and members o Lhe public; and that
betveen insurers the language of the specific policv provisior:

govern. Pacific Tlaticnel Insurance Co. v. Trensport Indemnits

341 F.2d 514 (8th Cir. 1965); lational liutual Insurance Co. v.

Libertv Mutual Co., 196 F.2d 597 (D.C. Cir. 1952); Carolina Ca;

Ins. Co. v. Pennsvlvania Thresherman and Farmers tutual Casual-

Ins. Co., 327 F.2d 34 (3d Cir. 1964); Uellman v. Liberty liufus

Ins. Co., 496 F.2d 191 (3th Cir. 1974); aand Cerolina Casualty (

Ins. Co. of lorth America, 595 F.2d 128 (34 Cir. 1979).

Respondent argues that based on the facts of the pres

case, the Transport Indemnitv case is not applicable. Even whe

linited to its own facts, the Transport case is not illustratiw
the controlling law on this issue and does not hold up under c&
analysis.

The Arizona Supreme Court based its holding, in Trang
on two rationmale. First, it held that even assuming arguendo *
I1.C.C. regulations arc limited in their effcct to disputes betw

the lessee and members of the public, the lessee's policy is al

by an endorsement attached to the policy. The Court stated:



. .The transport policy contains an
eadorsement providing that the body of
the poiicy (vhich contairs the ercess-
cther insurance clause) 'is herebv
amended' so that ' .no condition,
provisiorn, stipulation, or linmitation
contained in the . . . policy . . .
shall relieve [Transport]) from liabilitvw
hereunder or from payment of any final
judgment . . .'. Id. at 142,

The endorsement referred to is required by I1.C.C. regulations, so in
vifect the Arizona Court argued that even if I.C.C. regulations do
not limit the policy provicsions as to a dispute between insurers,
the 1.C.C. endorsement attached to lessee's policy does. In the
present case the endorsement language quoted above was not part of
the Cuaranty Mational policy, but only impiied by thie I.C.C.
raguletions.

In Carolina Casualtv Insurance Co. vs. Insurance Companv

¢f lorth America, 595 F.2d 128 (3d Cir. 1978), the Ccurt discussed

the same issue and concluded:

49 U.S.C. §315 and 49 C.F.R. §1043.1(a),
governing insurance and other assurances
of motor carrier's financial responsibil-
ity, require only that the carrier give
security to pav any final judgment re-
covered against such motor carrier . . .;
they mention nothing about defense of
actions and nothing about payment of judg-
ments recovered against other parties such
as lessors. . . .Nor does the I.C.C. en-
dorsement operate to relieve the lessor

or its insurer of any ultimate financial
responsibilit§6§or claims or judgments
against them.” " . . .

Footnote 36:

In the recent decision of Carolina
Casualty Insurance Co. vs. Underuriters




Insurance Co. 569
Cir. 1978y, the
ing about the .

The purpose ol §215 w1
Interstate Commoerc
Regulations is tu assure to
to members of the public and
shippers that a certified
carrier has Independent finan-
cial responsibilicwv, with

the dollar iimits prescribed,
to pav for losses created by
its carrier operations. On
the face of the endorsement
this is accomplished bv read-
ing out 'other insurance',
"excess', or similar clauses
insofar as the amount avail-
able to a third-party victin
would be reduced. But there
is no need for or purpose to
be served by this supposed
automatic extinguishmert of
the clause insofar as it
effects the insured or other
insurers who clamor for part
or all of the coverage. I1d.
at 139.

ard

The second rationale the Arizona Court adopted wvas th
even without the I.C.C. endorsement, the intent of the Interste!
Commerce Act was to '". . .permit the I.C.C. to abolish and regu
a wide range of practices which had come into existence in the
trucking industry by imposing 'responsibility-and-control regu-
lations' governing the regulation of non-owned vehicles".

652 P.2d at 143. The Court went on to surmmarize the congressic
intent, apparently paraphrasing a U.S. Supreme Court case, af

follows:



Congressional intent included ' ining'
financial responsibility byw adopting

a rule of law making the lessee liable
for any negligent act of the driver,
even though he was emploved by the
lessor. It included adoption of re-
quirements that the lessee give proof
of iinancial responsibility for its
liability for the acts of the driver.
It included language preventing the
insurer whose policv was filed as
proof of financial responsibility
(Transport in this case) fronm reliev-
ing itself of its obligation to pay
damages. Transamerican Freightlines,
Inc. v. Brada Miller, supra.

(423 U7S. 28, 96 S.Ct. 229, 46 L.Ed.2d
169 (1975)1 Id. at 144.

Respondent is unable to determine what portion of the
Prada Miller opinion the Arizona Court paraphrased. In veference to
the intent and purpose of the I.C.C. regulations, the United States
Supreme Court in the Brada Miller case did make the following
statement:

After a detailed examination of the pro-
ceedings of the Coumission that resulted

in the promulgation of the protective pro-
visions at issue in this case, the Court
observed: 'The purpose of the rules is to
protect the industry from practices detri-
mental to the maintenance of sound transpor-
tation services consistent with the regula-
tory system,' and to assure safety of the
operation. (citations) 'So the rules in
question are aimed at conditions which may
directly frustrate the success of the regu-
lation undertaken by Congress.' (citation)
It is apparent, therefore, that the sound
transportation services and the elimination
of the problem of a transfer of operating
authority, with its attendant difficulties
of enforcing safety requirements and of
fixing financial responsibility for damage
and injuries to shippers and wenbers of the




public, were the significort aime and »~uid
posts in the development of the comprehons

rules. 423 US. 28, 37, 96 S.Ct. FANEE TV
46 L.Ed.2d 169, (1975) quoting Atciican
Trucking Associations vs. United Siitos,

344 ULS. 296, 73 S.Ct. 3U7, ©7 LEdQ. 337
(1952) (emphasis added).

From this language apparently, the Arizona Suprene Court has -
to the conclusion that congress intended the lessee's policy ti-
primary as a matter of law. The Court cites no authority, otle-
than the Brada Miller case to support its conclusion. Indecd,
Arizona Court acknowvledges that the conclusion thev reach, cited.
Appellant's brief at 8, is the minority view. 652 P.2d at 143,
Respondent asserts the Braca liller case does not supp
the Arizona Supreme Court analwsis nor dees it suppert Appellant’
contention in the instant case. In the Brada iiller opinion, the
U.S5. Supreme Court wernt no further than to state that among othe:
considerations "fixing financial responsibility for damages and

injuries to shippers and members of the public, were significant

aims and guideposts in the development of the comprehensive rules
423 U.S. at 37. 1In fact, the Court upheld an indermification
provision that the lessor ''save harmless' the lessee. The Court
specifically pointed out that the lessee had defended and settle
the underlying tort claim and then held:

The [I.C.C.] regulations do nct express-

ly prohibit an indemnification provision

in the agreement between the lessor and

the lessee. In fact, they neither sanction

nor forbid it. It would seem to follow,

then, that the mere presence of a clause
such as the ore here - that the lessor

10



is to bear the burden of its own negli-
gence - does not, in and of itselZ,
offend the regulations so long as the
icssee does not absolve itself rrom the
duties to the public and to the shinpers
inposed upon it by the Commission's reg-
ulations

Although one partv is required by law to
have control and responsibility for con-
ditions of the vehicle, end to bear the
consequences 0f any negligence, the party
responsible in the law to the injured or
danaged person may seek indemnity from
the party responsible in fact. 423 U.S.
at 39 and 40. (emphasis added)

It is clear that the U.S. Supreme Court views the I.C.C.
regulations as intended to provide a source of compensation for
shippers and injured third-parties in trip-lease circunmstances. The

Court does not hold or imply, as the Transport Indemnitv case

suggests, that the registered motor carrier's insurance provide
absolute and exclusive primary coverage.

The Brada lliller case suggests vather, that as long as the
tort claimant is compensated, valid provisions within the competing
insurance policies will be given effect. As noted earlier, in the

Transport Indemnity case, both insurers had refused to deZfend or

settle the underlying tort claim at the time the Arizona Supreme
Court heard the case. In an effort to prevent that very situatior,
the court adopted the policy "establishing a uniform rule fixing
primary financial responsibility for defense and payment of clainms
in all cases involving trip leases'. 652 P.2d at 144. The Court

then linited its holding:

11



We do nut go so far as
federal law impeses upce

insurer thc tus of =«

insurer. The av be ¢
insurers, dLPpWLrP” upon the torms
of the lessor's insurance contuvact.
(citation) and tt ni-

B 5
fication agreemen W the lessor,
lessee and uuhc“ cctive insurers.
(citation) VWhere v oexist, these
rights mev be enfeorced b action for

o
COﬂtleULlOF or indermity, but such
actions will not ordinarily delav
disposition of the tort claim bv en-
forcement of the primary liability
which the lessee and its insurer
must bear. 652 P.2d at 145.

In practice, hovever, the Arizona Court's attempt to
provide a consistent, [{ixed rule produces incousistent results.
applied to the facts of the present case, after the tort clain
been settled, the Arizona analysis, holdirg the lessee's policy
primary as 2 matter of law, has the effect of denying Respondent’
rights to indermification and contribution. A judicial fiat cha:
either policy is primary would render any contribution question -
between Appellant's and Recpondent's insured's noot.

Respondent asserts the best reasoned authority and anal

sis is Carolina Casualtv Insurance Co. vs. Insurance Companv of

North America, 595 F.2d 128 (3d Cir. 1978) (hereinafter INA). It
that case the Third Circuit Court addressed the same issucs as

presented in the instant case and quoted the same language tron’
Brada Miller case that the Arizona Court quoted in the Transper’
£

Indemnity opinion, that "fixing financial responsibility for dar

and injuries to . . . members of the public as one of the



cillcavt aine of the federal rules™. 595 F.2d at 137. The Third
cireult Court then stated:

Vie may assume, wvithout deciding, that if
Refrigerated, [lessee] as the holder of
the 1.C.C. pernit, were the only avail-
able defendant in this case, it could
not escape the significant duties of
care and financial accountability to
the public which the Federal Rules’, and
the contractual undertakings pursuant
thereto, impose upon lessees. Ve may
also assume, without deciding, that

INA as Refrigerated's certified lia-
bility insurer could not absolve it-
self of a duty to make the initial
paynent of compensation to an injured
member of the public, in the event

that neither Refrigerated nor any other
party involved could answer financially
for the damage. The District Court in
this action may have intended to state
nothing more than the above two propo-
sitions when it declared that 'Refriger-
ated and INA . . . are in that order
primarily responsible for defending the
Babcocks' suit and for paying anv dan-
ages the Babcocks might recover'. e
agree that these twvo principles are

in accordance with the policy of this
Court. 595 at 137. (emphasis added)

In the INA case, the tort claim had been tried and the
jury found no negligence on the part of the driver, but found both
lessor and lessee independently liable for negligence. The Court
then stated:

Hovever, the pleadings in this declara-
tory action do not seek a determination

of the duty owed bv a motor-carrier lessee
and its insurer to the injured public.
Rather, we view this case in its present
posture as an action to determine where
the ultimate financial responsibility

for the injury rests, after the injured



plaintil! has cbraincd
two p::l‘v‘in_:,« held o
law. n rhis eirus
question is wherher
assuring compensation
public prevents courtcs cranining the
nanner in which privote agreoncnts or state
laws would otherwise allocese the uitinate
financial burden of the injurv. 595 F..c

at 137 & 136.

1

In the 1A case, counsel for the lessor, Carolina

Casualty, presented the same argument as does Appellant herein
the Third Circuit Court rejected as follows:

Carolina and Stanford appear to argue in
this appeal that our court's analvsis
should stop with consideration of the
I.C.C. regulations and the public policies
serve thereby., Te disagrce. Uhile a
lessee cannot free itselfl of » faderally
imposed duties when protection of the
public is at stake, the federal require-
ments are not so radically intrusive as
to absolve lesscrs or their insurers

of othervise existing obligations under
applicable state tort law doctrines or
under contracts allocating financial
risk among private parties. Thus, in a
declaratory action similar to this one,
determining which of two insurers owecd
primary coverage for liability arising
from a leased vehicle accident, this
Court rejected the reasoning of a
District Court which had relied soleiw
on the 'responsibility and control’
regulations to impose liability exclu-
sively on the lessce's insurer.

Allstate Insurance Co. vs. Liberty
Matual Insurance Co., 368 r.2d 171

(3rd Cir. 1976). That decision held
that where the case is 'concerned with
the responsibility as between insurance
carriers,' and not with the federal
policy of protecting the public, 'L.C.C.
considerations are not determinative’
and a court should consider the express

14



terns of the parties' contracts. Id.
at 138.

Fespondent has defended and settled the underlying tort
it the present case. In its current posture this action is
contaneunt to an action for contribution and therefore based on the
-wv dizcussed above, the coverage should be determined b
cromining the ewpress terms of the two policies.
POINT 11

UNLER GENERALLY ACCEPTED INSURANCE CONSTRUCTICH

PRINCIPLES, GCCCIDENTAL FIRE AND CASUALTY COUPANY

1S THE PRIMARY INSURER HAVING NAILED DISEL AS

INSURED ULDER ITS POLICY, UHILE THE GUARAUTY

INATIONIIAL INSURALNCE POLICY EXPRESSLY EXCLUDES BISEL.

After all the smoke of I.C.C. regulations and policy has
been cleared away, the only real issue in this case is which insur-
ance policy covers Deloy Bisel, since Norwood's liability if anv, is
onlv vicarious and therefore MNorwood's insurer as subrogee would be
entitled to succeed to Norwood's rights of indemnification against
Bisel or his insurer.

The Occidental policv contains two clauses pertinent to
tliis issue. The first is the definition of insured which provides

coverage for the named insured (Bisel) and 'any person or organ-
ization legally responsible for the use thereof, provided the actual
use of the automobile is by the named insured . . .". (R. 7) The
“vnse Hauling Contract executed by Bisel and Norwocd legally grants

torwcod the right of use and control of the truck during the lease

period (Lease paragraph 7; R. 37). Bisel, the named insured, was

15



driving the truck at the time oI the aceident.  This oton

but torvoad as insured under the Occiden: .,

o

only names Bisel,
policy.

The second clause in the Cccidental policy pertine.r
the case 1s the "other insurance” clause under the Long
Endorsenent, vhich provides, "Uith respect to anv autonobile of

cormercial tvpe while leased or loaned to any person or organ-

ization, . . . this insurance shall be ciucess over any other val:

and collectible insurance". (R. 13) (enphasis added) Bv its ov

language, this clause operates to make the Cccidental policw exc.

nly when there is other velid and collectible insurance availesy

to the insured. Appeliant argues at paze 7 ol its brief rthat "l

policy extends only excessz coverage for any accldent vhich occur

n

: " s

while the described wvehicle is leased to a common carrier”. Apn.
lant gives no argument on appeal that its policv ic not valid and
collectible other than '"the I.C.C. filing mandates that the Guars
policy be primary." (&ppellant Brief at 7).

' .

The Guaranty policy also contains an "excess clause" &

its Truckmen's Endorsement which provides, "d. With respect to i
. . . (2) . . . (3) any non-ovned automobile, the insurance und:

this endorsement shall be excess over any other valid and collec

1.4
LADE

ible insurence, vhether primarv, excess or contingent, aval
the insured.” (R. 26). 1In coastruing such compcting ercess ¢l

Couch on Insurance states:

16



Vliere an auromobile liability policy
issued to the owner provided that its
coverage was available to anvone
legally responsible feor its operation,
but also provided that coverage should
not extend to claims covered by other
valid insurance and the lessee of the
car carried insurance under another
policy providing that such insurance
should be merely the excess coverage
over and above the valid and collect-
ible insurance taken out by the ovmer,
such latter insurance is not 'other
valid insurance' so as to affect the
insurance taken out by the ouner.
(cases cited therein) Couch on
Insurance 2d §62-91, Effect of Excess
Insurance Contract, at 569.

According to the "Couch' rule, the excess clause in the
Cuarantyv lational policv removes it from consideration as "other
valid and collectible insurance' under the Cccidental pclicy. Under
this rule the Cccidental policy would provide primary coverage up to
its limits and only then would the Guaranty llational policy provide
excess coverage.

The Guaranty policy also expressly excludes Bisel fron
coverage under the Truckmen Endorsement:

(b) Except with respect to the named
insured or an employee thereof, but
subject otherwise to the ''persons
insured" provision, the insurance

does not cover as an insured any
person or organization or any agent

or employee thereof engaged in the
business of transporting property

by automobile for the named insured

or for others under any of the follow-
ing conditions; 1) . . ., )Y .. .,

3) . . ., 4y . . . provided, however,
the driver or cther person furnished
to the named insured with an automobile

17



hired by the nemed insurca shoid
deened ot Lo be an

LD LR O

naned urcd. ' (cophasis addecy )
Disel is in fact expressiv excluded b that clauce oz oo doi
furnished with a hired autoricbile. DLisel is not deelicd to he
employee and therefore i1s not an insured Appellant cites no -

provision in the Guaranty lational po that covers Disel a:z -
insured either expressly or impliiedly.

According te the express provisions or the Guaranty
Mational policy Bisel is not covered as an insured, therefore, -

Guaranty llational policy is not valid and collectible insurance

to Bisel and the Cccidental cixcess clause cannot operate to dem

coverage to Bisel for his liebility arising from the accident o
July 17, 1978. Even if the Court were to find the excess clause

both Truckmen Endorsements as nutuallyv repugnant and void, the
Occidental policy renains the only policv covering Bisel as an
insured and by reason of the omnibus clause in the Occidental g
naming llorwood as an insured, Occidental is the primarv insurer.
This is the conclusion reached by the Tenth Circuit !

Carolina Casualty Company vs. Transport Indemmityv Conpanv,

488 F.2d 790 (10th Cir. 1970). There the facts were the same &
the instant case except both policies contained I.C.C. endorsen
The Court locked bevond the I1.C.C. endorsements and bevond the
provisions to the insurance contracts themscives and held the
lessor's omnibus clause covered both the lessee notor carrier ¢

driver who was an employee of the lessor and special employee



; thie lewsee's policy contained no omnibus clause, and it
vreeownly the naned lessee.  The Court further held:

l'o cases from this circuit or from
Utah appear to be to the contrary.
Ringsby (lessee) had full centrol
over the truck, tractor and trailer,
and over Freeze (driver and lessor's
cmplovee). Ringsby's liability, if
any, is vicarious. 1If PRingsbv should
be found liable it would have the
right to proceed by indemnification
against Freeze. As Lingsby's subro-
gee, Transport could then sue Freeze,
a permissive user under Carolina's
policy, ultimately recovering against
Carolina. PRased on the zbove and to
avoid circuity action, we hold
Carclina's policy (the lessor's policy)
to be primarv. Id. at 794.

The same rationale would be consistent in the instant case

the Court were to look bevond the I.C.C. endorsement. To hold
vo:herwise would have the effect of transferring the risk that
Occidental specifically contracted to insure over to Guaranty
Hational Insurance Company vhich specifically contracted to exclude

just such risk.

CONCLUSION

Based on the majority position illustrated by the Carolina

Casualty vs. Insurance Companv of Horth Anerica analysis adopted by

the Third Circuit, an I.C.C. endorsement is not determinative of
policy coverage as between tvo insurance companies, when the

obligation to make a third-party whole has been satisfied. Federal
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regulations cannot extend coverage o a puolicy bovord <ho
the parties contract. Therelore, the better reasoned vieg | -
apply general insurance contract vrinciples in construing the
insurance contracts themselves. Under this analvsis, the Coeide
Fire and Casualty Company's policv, covering Liscl as named irs.
and Norwood Transportation as insured under the omnibus clause 1
primary as opposed to the Guaranty lational insurance policv uri
covers only llorwood Transportation and is excess.

The plaintiff-Respondent respectiully submits that th.
Third District Court was correct in its holding and should thesw
be atiirned.

RESPECTFULLY SUBIIITTED this / ;7 day of June, 1983.

HAIISCLY, TUSSON & DUNMI

"PAVID B. EP
Attorney for:
Plaintiff-Respondent
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