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STATEMENT OF THE KIND OP CASE

.’ppe].lants:.were convictea after being
tried joirtly for Grand Larceny and Robbery.
DISPOSITION OF LOWER AND SUPREME COURTS

Appellants were convicted by a jury.

They %ppealed, and the Utah Supxeme Couxt ua

Vld that the appeal was premature. v,
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Med, 14 Wak’, 1392, 381, P2.278, because a4
metions for a new txial had not heen dispesed
of. %he crse was remitted for argument,.and
the Menosehle: Aldon J. Andexson, hald that
there wes no oasis for a new trial.
MRLIRF SOUGHT ON APPBAL

The'bower Court's denial of a new trial
be reversed. -

spm. STATEMBHT OF FACTS
‘ax On-April 3, 1962, axound 7230 pelie, 5w
Billy C. Mower received a phone call,(R. 7,
1.9). The‘voicesdngquired if Mxr. Mower, a
coin collecter, would be intepested im-leoking
&t cains tY9 <«aller .).ossessed. iy £ appoint-
Beat was azrangedc a2t . M-. Mower's Home. o+ SOMMB
time afce: 9300 p.m. there wag a knock, which
Nr. Mower answered. Yhere were two men on
the porch. One wae dressed ir a blue ~oat.

One walked azround dDehind Mx.vMower into.his
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carxyiny a brown package. Mr. Mower turned
around and saw one man pointing a sawed—off
shotgun at his stomach. Mr. Mower was rxe-
quired to lie fece down on a couch, then he
ax Mrs. Mowe: were ordered into theiir bedrxoom
and required .o lie down on the bed with their
hands behind them. The couple was bound and
relieved of cheir wallets, (R. 13, 1.24).
Appellants were cenvicted, and moved

for a new txiai: The motion was based on an
/ffidavit wherein the foreman of the jury
disclosed that ae had iound iire ippellants
gquilty because he had seen, sometiwe befére
the trial, Fppellanc Wood wearing : blue coat;
and Wood had testified at the trial that he did
not own a 'blue coat,

ARGUMENT

POINT X

THE TRIML COURT ERRED IN NOT GRANTING
APPRLLANTS ' MOTION FOR A NEW TRIAL.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



™e trial Couxc erved in denying & .. w
trial vhen i1t was shown thav the jury fo.omBn .
had bawed his determination of tie ruthiul-
pess of he accused upen an extra -udieial
determination.

Bofore the trial comvenes the jurors
take the following eath:

"Yout and each ¢. you swear that

yon wall well aud truly try che
matter in issue and a true ver=
dict render, (accoxding to the

svidence), and instructions ol
the Court.’

'me.jury foreman failéd to comply wi
the ocath wisiuix he ook as a juror ~to i;erxd.ér
ﬁtdict according to the evidence. The
Wt of cohft evi’dcnco, whiéh unpoaehed the
Wstimony oi ‘Applti-lant wOod, was, by its
lature, unable to be counteracted by the
lefense.
Not granting a new trial would be holding

dhat the oath i:s & meaningless ritual to e
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dispensed wi:h if expedient {e uphold a con-

viction. T™is Court hac held otherwise.

(spangler v. District Court of salt Lake GCounty,

140 Pac. 2nd, 755). Failure to give the cath
is prejudicial; an admitted disregard of that
same oath could be no less.

The jury foreman waeg in essence a witness
Maingt the defense. A witness who silently
estifind in e jury room as he swayed the
‘finds of the jury. A witness who did not+
pee forward with the out of court awd;nc‘:
Widence which he only posseseed so that the
Ppellants could have been confronted by the
dtness =gains+ them and rebut or cross-
smine them i order that the truth could
xeveil. As such sppellants' right to con-
rontation was denied. (Utah Const., Art. I,

ec. 12). (U. S. Const., VI .mendment),
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CCNSLUSION
By allow:njy & jur, to convict on evidenc
not produced in Cour«:, .. are allowing the
jury to violate its ca*n. Purtiier, we are
vidlating & msn'e conskituctionci rigat oi

confrontation.

Respectfally submitted,

G2LEN ROS:3 cof

Miisunaga and Rous
Fttorneys for iprellants
231 East 400 gouth

Salt Lake City, Utah
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