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IN TME SUPKRINE COURT
QY THE 5S{ATE OF UTan

TME B8%ATE OF UTAN,
Flaintiff end Respeadeat.
vs. Case Neo.
- 10080

ROBEKT comn v
Defendant and Appollnnt.

e W N e N N Vgt Nl WS NV

BRIEF OF APPELLANT

PRELIMINAKY STATEMENT

Referemce ia Appellant's
Brief te the tramscript ef preceedings will be
designated by the letters "TR™ and $he nainm
record by the letter ''R".
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LWTAT . SNT _OF KIND OF GASE

On May 9, 1962, a judg-
ment and sentence as previded by law was impesed
upea appellamt amd one Virgil Lee Wood, a ceo-
defendant, for the crime of rebbery im vielation
ef 76=-51-1, Utah GCode Ammotated 1953 and fer the
orime c¢i ,1and lsrceny im vielatien of 76-38~k,
Utak Cede Anmo:..ted 1953 (R. p. #9).

~ Om May 9, 1962, & timely
metien for mew trial im behalf of both defeamdants
was filed (R. p. 43). Thereafter, a joimt appeal
by beth defendants was takea whick, on May 7,
1963, Case Ne. 9734, by this Ceurt was held te
be prematurely filed amd, em that ground, was
remanded te the trial ceurt fer dispositien of

pending metiens for mew trial (Remittitur, Ne.
97)“. R. Pe l)o

On December 20' 1963' the
trial ceurt heard and den.ed said pending motiens
for new trial (. r. 10, Ne. 10080).

The imstant appesl wss
takea by appellant on Jamuary 20, 1964, solely
in his ewnm behalf amd without benefit of counsmel.
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Appellant seeks reversal
of the judgment of cemvigtiem or, ia the alter-

native, a new trial,

STAZEMENT Ui FACULS

At appreximetely 53130 P.M.,
of Tuesday, ea the 3rd day ef April, 1962, Billy
G. Mower «ad his wife, Vomda MNower, were seated
in the fremt room eof their heme at 1367 keberta
Street, S5slt Laske City, Utah (TR. pp. S5, 6),

Shertly after 7100 P.KM.,
Mr. Mower had received a phone call from an un~-
identified male person whe inguired whether Mr.
Mewer was the cellector of ceins that werked at
the cab cempany. Mower telé the caller that he
was whereupen the caller stated that he hsd a
package er bundle of some that he weuld like teo
show Mower for purchase snd, uper being infermed
Lhtt Mewer was interested, the caller stated he

would try and be at the Mower home by 9:00 P.M,
(TR. p. 7).

Between 9100 P.i's and 9130
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i Mo, Mr. Mower was v.tehing tolev.siem. e

pad wotehed tie Murshall Lillem shew aamd recall-
ed that it "ad emded amd he had matehed abeut
five minutes of anmother pregram (TR. p. 8, 1lh=
20) whesm & kmoek came en the doer (TR. p. &,
2l).

Upen hearing the kaock,
Mr. Mower got up te answer the deor. The porch
1lizht wus turned em and, loeking through the
screen or storm door, he saw twe men standing
eutside. Mr. Mewer opemed the door whercupen
ene of the tweo men inquired as te whether he
vas Mr. Mower. Mr. Mewer replied that he was
whereupon the man who had imquired came in and
around Mower and imte his frent room., Mower
ideatifies this man as bein; defendamt Virgil
Lee Wood . nu describes Woed &8 being ifive feet
eleven, weusring a short zippcr Jacket, & cap,
and carrying @ package in the form of & bdbrewn
paper suck with what appeared te be white wde
hesive tape -rippcd around it (TR. pp. 9, 10).

Mr. Mewer atates that he
ebscrveud the secend mum clesely emough to notice
that this mar was shabbily dressed, had not
shaved for sbeus two days, ti:t he was standing

-
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te the ri.ht eof Virgil Lee Woed, off te the left
of the deor just a bit, and stamding right at

the ed, » of the ste.s leading down from the perch.
Mewer cou.d not identify thie mens as being appel-
lant Robert Celvim (TR. p. 10, 12-2k).

Mr. Mower states that Virgil
Lee Weed steprec ~round him and he (Mower) ture s
areund te see what was 5.1n§ on and found himeelf
confronted with a savedeeff shotgur which was
being peinted at his steasch and held by Woed
(IRe pe 10, 27=30)e Mr. Mower describes the
sawe..-01f shetgun in close detail, deseribving it
as being & large guage, the barrel being sawed
off six to eipht imghes amd the steck or buit ef
the gun being sawec off sbout five inches, that
all the weed that was left on tne stock was feur
or five inches, just emough fer a hand, « l.ttie
lar; er hand than his (Mower's) te fit arcumd it,
that the gun wius taped with white adhesive tape
and that Wocd was helding At with the butt end
aga.nst his (Wood's) stemach (TR. p. 1ll, &=16).

Mr. Mower states that this
wss the only time he saw the gun and that, ;t
t.is peint, he wus erdered to get his face dewn
in the pillow on the ceuch, face dewn, and was
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comnunded Ret to leok or he weuld get his brains
blows eut if he turnud eroumd (IK. p. 11, 24=-

30).

Vonda Mower, Mr. Mewer
states, durin;: the course of the aforesaid events,
was sittin, next te the deor, the couch eoii:;
out almest to the edge of the doer, sitting there
with her head back ea the couch (TR. p. 12, 4-6).

Some conversation was had
between the twe intruders, Mr. Mower and Vonda
Mever us 0 Mewor being the boss of the sab conm-
pany and as to the whereabouts ef a large cein
cellection, Mr. Mower replyimg that he was enly
a dispatcher feor the cab cempany and enly bheing
the owner ¢f a small coin collection, {emcribiag
the locationa ef the coirn collection in the next
reom und offering te supply the keys to the cab-
iaet where the ceim cellegtion was kept and ask-
ing whether he could reach inte his pocket amd
get ti e keys whereupen Venda Mower teld the iwe
sen that the keys .were on the desk next to the
cabimet (TR. p. 12, 10-26). Newer ceuld not
identify appellant as the secend man invelved
in the rebbery (TR. p. 17, 25) mor, despite the
fact the porch light amd kitchen light were both
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on, meither could Vemds Mewer idemtify either
Virgil Lee Weed eor sppellant (ik. pe 36, 26=30
and TR. p. 37, 1=4),

Subsequently, esrly in the
moraing of the 4th ef April, 1962, abeut 1100
AM., at & police line-up, Venda Mower identi-~
fied Virgil Lee Weed by his veice (TR. p. 37,
17-23).

Hewever, again, this time
applying the test of veice identificatiom (TR.
Pe 37, 5-30 amd TR. p. 38, 1=30), as well us
fuce identification, Venda Mower failed to iden-
tify appellant. |

Beth Virgil Lee Woeod and
appellant were in aforesaid pelice lime-wup
tegether (TR. p. 85, 22-30 and TR. p. 76, 6-10).
Mr. Mower failed to identify appellant as beinag
ia said line-up (TR. p. 322, 16=20).

Virgil Lee ‘‘oed and appellast
were arrested together about 1:00 A.M., on the Lth
of April, 1962 (TR. p. 86, 30 and TR. p. 67, 1=
6). See, slso: (R. ppe 4, 5).

STATE:ENT UF PUINTS
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I.

Failure e1 trial court te
timely disjose of peniing motiens fer new trial
ever peri.d oi nimneteexn (19) monthe viclative
of appellant's statutery amd constitutional
right to due process amd equml pretectiem of the

lav and censtitutes gross error.
11,

The presumptioan of ilmnoeemce
requires the prosecutiea te prove guilt of an
aceused be: ond a ressonable deubt and, absent
direct evidence impliceting appellant in rebbery
and graad larceny charged, ar infereance built
upea an inferemce %o briag ceavigtien will net
sustain such convictien.

ARGUMENT
POINT I

AILURE OF TRIAL COURT TO TIMELY DISFOS8E OF
PENDING MOTIONS FOR KE¥ TRI1AL OVER PERIGD

OF MNIMrte-N (19) ¥Oiids VIOL&LIVE OF APPELe
LANT'S 8TATUTOE: ANU CUNUTITUTIONAL KIGHT TO
BDEE FRCCESS AND E(UAL PROTECTION OF THE LAW

it O R8T1s TS GRUSS wRROR, oy

L

L

Rt

caveer @flg b3,
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Judgmeat and seatence
{n the instant cause issued May 9, 1962 (R. p.
49), Timely metien for new trisl was filed ena
May 9, 1962 (K. pe 48). Thereafter, appellant
and his cedefendant, Virgil Lee Wood, appesled
jeintly from their cenvictien (Cuse No. 9734) .
Gn May 7, 1963, this Ceurt held said appsal te
be yremature and resanded said cause te the
trial ceurt with imstructiens te said court te
consider and act on pending motions for new
trial (K. p. 1, Remittitur). Despite this Court's
ordor of May 7, 1963 - and oniy after appellamt
petitioned this Ceurt for habeas cerpus (See:
Clerk's File, Jtah Supreve Ceurt) ~ the trial
court elected met to comsider and aet upon sald
pending metions until December 20, 1963, at
which time said pending metiens fer nmnew trial
were heard and denied (R. p. 10). Thereafter,
the instant appeal was takea by appellant act-
ing in his own behalf and without bemef.t of

gounsel,

Appellant respectfully sub-
mite that the whele recerd concerned with his
timely motion for new trisl, said motion filed
on Msy 9, 1962 and extemding witheout dispesition
of motiem by the trial court te December 29, 1963,
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is gressly vielative ef appellant's substantive
and jrocedural rights, as fellows:

Our ststute, 77-38-4,
Utah Cede Anmetated 1953, 'Applicatien for, how
and when made - Hearirg-', is mandatory and not

perm.csive, te wit:

" The motiea must be heurd as soom as
practicable, and the hearing thereef
shall not be delayed longer thaa may
be mecessury." (Emphusis added).

Cur stutute, 77=39=1,
Utah Code Amnnotated 1953, 'Who may appeal-’,
is mandat.ry and net peraiassive, to wit:

" Either party in & criminal setien
Ruy, except im cases appealed from
a justices' ceurt, &ppeal to the
Supreme Court as prescribed im this
shapter.” (kEmphasis «dded).

Our statute, 77-39-3,
Utah Code Ammotated 1955, 'By defendant, in
vhat cases~-', is mandatcry and net permissive,
te wit:

" An appcsil say be taken by the defendant:
(1) ¥rem & final judgment of esaviction.

(2) Trom wn erdsr made, after judgment,
affecting the substantial rights of the
party.”
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Our statute, 77-62-9,
Utah Cede Annotauted 1953, ‘'Power of bdoard to
parele prisoners - Duty of board to detersine
time when primoner eligible for parole-', 1is
mandatery and net ;ermissive, to wit:

", ...In the csse of all prisoners said
beard shall determine, within aix

months after the date of their cemmit~
ment to prisen, the daute upen whie

they shall bde eligible for considera-
tlen of purolej and all prisoeners

shall be promitly informed ef the bourd's
decision." (Laphasis added).

Our statute, 77-62-13,
Utah Cede Amnotsted 1953, 'Appligation fer
parole - Iaitiation - Duty with respect te

prisoner's eligibility-', is mandatory amd not
permigsive, to wits

" The release of a prisoner on parele
shull be solely upon the initiative
of the board ef pardens, which shall
gensider each case as the prisomer
becomes elipible under the previsions
of section 77-52-9; previded, that
sueh a peliey does not demy the right
of the prisoner to activate his own
arplication, subject te the rulea of
the board ¢i pardeoac. It shull be
tiie duly of sald board te meintain
@ reccrd of the dutes upen which the
prisoner shall te eligible ior parole
88 provided ir sectiom 77-62-Y, Om
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" or before such dute, in the case of
eae¢h prisoner, it shall further be
the duty of the ocoard o1 pardons te
consider the csse of esch such pris-
oner for parole smd te cause teo be
brought bofore it all information
regarding the prisomer refeyred to
herein." (usphagis :dded).

Appellant submits that
the failure of the triazi ceurt to consider and
act upen his timely motiom for new trial, said
motion filed May 9, 1962 and extending witheut
disrosition unti)l December 2C, 1967, effectively
und unlawfully deprived him of his substantive
and precedural rights under the due process and

equal pretection clauses gusranteed him under
frticle I, Se¢'t. 7 and Article I, sec't 3 eof
the Utah Constitution vad, aa well, under Amend-
ment XIV, Sec't 1 of the United States Ceastitu~
tion im that the failure er refusal of the trial
court for 19 months %o gensider amd act upen
appellant's timely metion {ur new trial resulge
ed in error 80 gross as to deprive appellant aa
to cach of the stututory rights set forth here-
inbefere, such gross error mest certaialy comn-
stituting reversible error.

tOINT IX
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THAE PRRSUMPTION OF IANCCERC: REQUIRES TAHE
PHCLECUTIUN 1O PROVE QUILY Or s ACCUSKD

54YCHD A XZASCNABLE DCUBT ARL, ABSENT DIR=-
ECT EVIDkiCio IMFLICATING APFELLANT IN RGB-
BL:«Y AND GRARD LAKCuNY CHARGED, AN INFa&R- v
ENCE UUILT UrON AN INFERERCE TO BRING CON-' ™

VICituh wILL NO? SBUSTAIN S8UCH CONVICTION, an:..

In the instant cause,

Hilly G. Mower and h's wife, Vonda Mower, werse
the victims and sele eye~-witnesses of the rob-
bery and grand larceay for which appellamt was
tried, convicted and sentenced. Neither Billy
G. Mower mor Vonda Mower couid ideatify appel-
lant as being one of the two persens who rebbed
them (TR. p. 10, 12-24); (TR. p. 17, 2%); (TR.
Pe 36, 26-30 and TR. p. 37, 1l=h),

Mr. Mower's testimeny is
particularly peaitive when he deseribes the sec¢-
oid party to the rebbery in somsiderable detail:
hoew that person was dressed; thet he was un-
shavea and that he had a twe-day grewth of beards
that person's exsct position bebind and at the
side of the persan Mr. Mewer ideatifies as being
Virgil lLee Weed; shat person's exagt. positien,
in relatien to the deer, while standing oa the
perchy and $hat persen's exast position us to
Just where he stcod on the porch at the edge of
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the steps leading dewn frem the perch (TRe Ppo
LD ' 12"2‘) ] *‘W

The record discleses Mr,
Mower was able te be this explicit because, be-
fore he openec the storm or screen door leadiag
ento the porch where the twe men who had knock~-
ed on the doer were standing, befere opsning the
doer, iir. Mower observed the twe men standing
there under the light ef a porch light (TR. pp.
9, 10).

After obgerving the twe
men through the sturs er screen door, Nr. Mewer
opened the deor and, agiain, in his teatiganyg
he was &ble to describe inm detail the height and
dress of the person whow he identifies as Virgll
lee Wood and, further, he deseribes Weod as
carrying @& pacsage in the form of & brewn paper
sack with what appeared to be white zdhenive tape
wrapped around it (TR. pp. 9, 10) and, even
when confronted »ith a sawed-off shotgun which
wvas peinted at his stemaoh (TR. p. 10, 27-30),
Hr. Mower managed te describe the shotgum itself
in close detail, «s well as the hand helding it,
and the exact positien in which the ahetgun he~

ing pointed at him was being held (IR. p. 11,
2-16) ®
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Bearing in mind that Mr.
Fovar tesiif.ed he hud ebserve. thLe two men
atanding on the perech uncer the porch light whiech
he h-.. left on (TR. p. 9, 6=5), Mower described
the man with Virgil Lee Wood «s being sherter than
Woed (TR. pe. 12, 27) to the police first investi-
geting the redbhery. He definitely descrilbes the
man with Weed as being shorter (TR. p. 30, 27).
The undéisputed feet, however, is that appellant
is the same height as Weod, being five feet e¢leven
(TR, p. 8%, 8-21). "

subsequently, at the poliﬁe
line-up in the -«rl. hours of fhc morning ofltkc
bth of April, Mr. Mower failed te identify aprel-
lant as being one of the twe men who rebbed him
(TE. .. 32, 4-19-20). But appellant wus in that
pelice lime-up with Virgil Lee Wood (TR. Pe 65,
27-30). Mr. Mower, however, testified t. .t he
didn't think appellamt vas in that line-up (TE.Y
p. 32, 3-cu).

Obviously, frem the fore-
s0lng, appellant submits thut the evideamce is
clear he ceuld not pessibly have been one of the

t¥o men who robbed Billy G. Mower .ad Venca Mower
&t the ;oint of a sawed-ofi shotgun.

Nor ceuld mor did Vonda
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Neower identify appellant as being one of the twe
sea who rebbed her and her husband, Yyet the room
in which she saw both men and heard them talk was
enly semi-dark, the light 1: the kitchen being

on (TR. p. 36, 13-.0 and TR p. 37, 3-#).

Not in the emtire record
en appeal is there one iota ef direct evidenee
implicating appellant in the robbery and grand
lareeny for which he wis convicted. There is
c.rcums..mtial evidemce in the nature of s finger
print found on a brown paper sack (TR. &5, 1-26),
the fingerprimt being ideatified as aprpellant's
fingergrint (TR. pe 51, 20=23) whiekh lesds te aa
iaference or a presumptien. Likewise leading te
a further infereamse or presumptiem is appeliant's
testimeny that he amd Virgil lLee Woed had been in
a bar tegether prior to the time of the rebbery,
and that, froc appreximately quarter te nine until
being pieckec up by the pelice absut 1l:0U A.M.,
he vas in the company of Wood. There is no evi-
dence tending to implicate appellant as being ar
accessory or aceemplice. The simple fagt of re-
eord is t:iat Hilly G. Mewer und Veméda Mower both
falled to idemtif{y appellant as being one of the
tvo men who carriec a brown paper sack inte their
heme ancd robbed them (TR. pp. 9, 10). There is
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ne ether evidence.

This Court, in the light
eof the feregoing evidence, is respectfully invited
te coneider the rule of law rclaging to the pre-
sunption of imnecence as it spplies to appellant
4n the instamt case where, as here, inference
built upon inference led to a cenviction. It
is respectfully submitted that tie presecution
‘ailed te prove sppellant's guilt beyond & reasen-
4ble deudt and, therefore, such conviction cam-
not be sustained

22A C.J.8.y Grininal Law,
Sec't. 581, relates tixt tre presusption of inno-
cence requires the presecution to prove the
guilt of an ucoused beyond a reascnable deubt.
That the presumptien of innocence is a genclu-
sion drawn by the law in favor of an accused, by
virtue whereof, wher brought to court en a crime
inal ciarge, he must be agquitted, unless he is
proved guilty. Presumption of innocence means
that one agcused of crime haa the right to have
the jury take auch'pfcquiptibn to the jury room
vith them as the voice of the law, saying in of~
fect: ' You ize not Lo guess or specuiaie as
to ti.s man's guilt. He is inrocent, unless the
evidence convimces you of his gullt to a mor.l
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certainty.”

UeB.- kdﬂon ve. Unitaed StL". '\;oc.‘o' VEOQ
2% F. 2d 401, followad in Turner vs.

United States, 25 ¥. «d 1023.

The preaumptien of inne~
cence is feunded on the first principles Qt s
ticeccoeo
N.J.- Stute vs. Cynkewski, 88 A. 2d 220,
19 N.J. ‘w. 4 3. affirmed 92
A. 24 782, 10 R.J. 571.

and is intended, not to
protect the guiltyeveeeo

Mont.- State vs. Ranleon, 100 P. 10)5.
SE Nont. 557.

Neb.- MNanfite va. Stute, 287 NW 58, 63,
136 Reb. 6%,

but te prevent, sc far
as human agenc.es can, tie eomvictien of an inne-

cent person,

Utah.- 8tute ve., sullivam, 3U7 F. Zd 212,
6 Utah 2d 110, certiouri denied
Sullivan vs. State of Utak, 78 3. Ct, =
/%y 355 U.S. 048, 2 L. Ed. 2d 57,

16 C.J., Crimimal Law, p. 535, mote 51,

Proauuptiin of imnecence
is a r-lo of lam by which the necessity for evie-
dince may be deterained,
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11l.- eple vs. Grant, 1k NE 813,
313 I11. 69.

People vs. Isenhars, 2%9 Ill. App. 9.

Miss.- Carr vs. State, 4 8e. 2d 887,
192 Miss. 150

its omly funetion being
te cast en the state the burden of preving the
geilt of an accumed beyend all reasonsble doubt.

Coan.- State ve., Hayes, 18 A, 2d 895,
127 Conn. 543.

State vs. Qardner, 151 A. 349,
112 Cenn. 121.

5tate ve. Celonese, 143 A. 561,
168 Conn. 45“‘.

Ni..- McKenna vs. Btaute, 161 8e. 5‘1’
119 FNa. 576,

Miss.~ Carr va. State, supra, wherein it was held:

" The presumption of imnocence, as a
procedural sid, cempels the state
to assure and maintain the burden
of previmg guilt, which burden
never shifts to accused,”

The presumption of inne-
cence requires thet all doubts de resolved in

favor of the wcgused,

Neb.~ Schluter vs. Stute, 37 NW 24 396,
151 Neb. 28k,

Behrens vs. State, 1 MW 24 289,
140 Neb. 671.
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Nash, §tute va. Levy, 113 P. ad 306,
Wash. 2d 630, -herein it was held!

% In a criminul case, rexzsonable
deubts on questiens of law as
well as on quwestions of faet
must be resolved ia favor ef
agcused.”

and it has been held
that the presumption is sufficient te tura the
scale im faver ef sccused where the case is
deubtful.,

Calif.- Peeople va. Mill, 175 P. 24 45,
77 C.A, 24 287.

Ind.~ S§tute vs. Redchert, 80 NE 24 289,
226 Ind. 358.

Va.- Relland ve. Commonwealth, $% SE 2d
437, 190 Va. 32.

Themas Ve, gg!%gnuoaltn. 46 sE 24
3,17"‘-35.

Smith vs. Cemronwealth, 40 8E 24
273, 185 vVa. 500,

Sutherland ve. Cemmonwealth, 198 SE

Ala.- Burk vs. State, 114 ge. 72’
216 Ala. 65%, wherein it was held:

" Preswmptioa of innecence is auf-
ficient in itself to authorize
lcqnittll M

The court and jury must
resolve the facts and evidence on the theory ef

ianecence rather than guilt 1f that can reason-
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ably dene.

Calif.- People Vs, Lewe, 286 P. 697,
209 c. 199'

Neb.- ) ) e vs. Stat ’ 216 » 173’
ii% Neb. 1.
klo" ’ta‘. V8. 'udu : ) u" ‘o Rd 568'

11 Terry 539, wherein it was held:

" Defendants in criminsl ecases based
on circumstantial evidence alene
ure entitled to have thelr pre-
sumption of innocence sustained as
& matter of law when the inference

of innecence i a ressonadle ene
under the evidence."

Thus, where the faucts
or evidaence is equally susceptible of different
interpretations, the presumption requires the
adeption of the interpret-tion which dees not
ineriminate aceused.

" (L)e Where facts and all reasemable
deductions from evidence present twe
Sheories, one thesry of guilt and the
other theory of imnecence, the justice
snd hunanity of law compel acceptance
ef theory consisteat with inmnocence.™

Ga.- Barnwell vs. St&tc, 1l 8E 24 138'
100 Ga. App. 285.

Sereggs vo.!iato. 93 SE 2d 583,
Ga. App- 2 *

Patriek vs, State, 4k SE 24 297,
75 Ga. App. 687.
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Ga.- Davis vs, State, 78 5L 866,
1 . Appo 18

(2). Actien ti.t ie consenant with
innecence as well aa guilt should
be imterpreted in light of innocence."

N.Y.- In re Rosen, Sk N.Y.8. 24 632.

(3). If evidence is susceptible of

twe comstructions or interpretations,
esch of which appeare te be reasomnable,
and one of which points to guilt of
accused, and other te his imnecencs,
jury have duty teo adopt interpretation
which will admit of his inmocence and
reect that which peints to his guilt.”

Calif.- m& V8o ﬂﬂ!‘ﬂl. 399 Po 2d 2“}0

Peeple vs. Rebertis, 254 P. 2d 501
hOo C. 2d Rgsn '

Feople vs. Maloolm, 269 P, 24 694,
124 C.A. 24 Supp. 902,

NJd.- Stete vs. Brezina, 133 A. 24 }6‘
53 R.a. Super. :’960

Where acts or gircum-
stances are attributable to either am isnecent

or & crimimal cause, the innecent hypothesis will
be adopted.

Ill.- Pee V8o on, 166 N 24 80,
19 511. 24 50.'

Peeple va, Potter, 125 NE 24 510,
5 Ill. 24 365, ,

Feoile va., Cre o, 7u NE 24 578,
395 I11. bS1,
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Ill.- PYeo le vs. nn, 52 NE 24 166'
385 Ill. 165.

people vs. Burgard, 36 NE 2d 558,
377 Ill. 322.

Feople va, Altiers, 138 KE 24 6l,
11 Ill. App. 24 489

The presumption ef imno-
cence requires that one be presumed to have acted
with the leart gw.lty intent consistent with his

conduct.

Dorsey vs. State, 54 SE 135,
108 Go. 577.

Herton ve. Stat.. “1 88 <d 278'
7]7' Qa. Appo 72}0

Berders ve. 8tate, 6 3E 24 795.
6l Qa. APP. 5730

A statute or rule of law
;incing on mccusad the burden ef preef er ef
coming forward with evidence as to & parileuisr
issue does not deprive him of the presumption eof

innogcenge.

U.5.~ Mnited States vae. Flediachoan, dappe DoC.,

70 8. Ct. 739, 339 U.S. 349, 94 L. Ed.
906, rehearing denied 70 8. Ct. 1017,

3-’9 U.S. )‘91' 9“ e “. 13910

The presumption ef inne~-
cence is not destroyed by the faet thst accused

was in the compuny of the one whe committed the

Sponsored by the S.J. Quinney Law Library. Funding foﬁwzation provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



effchse.

Ala.- ynitzer ve. State, 199 3o. 745,
7‘40, (.'9 Alu. &ppo 5970

lowa.- yt te ve. Furr, 33 Iowa 553.

An inerinminsting cireum-
stance frosz whaich guilt may be inferred sust net
rest er conjecture, and it is not permissible teo

pile conjecture om conjesture.

Calif.- Eiznli va, %%oroa. 137 P. 24 767,
58 C.A, 24 .

$uspicion is met evidence
which will overcome presumption of innecence.

U.S.- Morei vs. initéed States, C.C.a. Ohde,
107 Po 2¢ 827

Ky.- L.tton vs. Qommonwewlth, 160 8W 2d
1'00. 28()‘ K’! 771.

_ o -

The law will not périf{ the
drawing of an interence from a supposed fact of
whoae ex..ience there is ne direct proof.

22 C.J., Evidence, Bec't. 8§, p. 65, note 20.

an inlerence of fact should
not be drawn {rom premises whigR are uncertain,
but the f{acts upon which an inference may l@git-
imately rest must, it is said, be eatablished
by direct evidence .- if they were the very facts
in issue. 1t follows t::t ene presumption can-
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not be bused on vnother presumption.
22 c.J.' bVidcmc.. 5.°.to (.7 (2)’ note 70’ ?143
72.

Utah.~ Buvse vs, Mwrray Meut, etec., Co.,
b5 Utah 596, 147 P. 626,

Utah Foundr etCo
otc.. COe, < tah

Coe V8o U Gas
s 131 P. 1173,

“ A presuapt.cr whieh the jury is te
make ig pot a circumstarnce ir proof,
and is mot, ef itself, a legitisate
foundaution for : amecend presumptisn.”

Ille~ Morris vs. lndiapa 'lj-‘t etge., K, COQ'
10 I11. 4. 389, 395.

" Te hold that the fact thue inferred
or presumed st once becowmes &n o8-
tablished fagt, for the purpose of
servin; as & base for & further in-
ference or precusption, weuld be teo
spin eut the chuin of presumptions
into the region of birest conjecture,”

Mo.- Hoore vs. Mismeouri Puc. Re. Co.
28 Mo. A. 622. '

Diel ve. Mismouri Pec. R. Co.,
37 Ko. A, 454,

An aecumed must be proved
guilty beyond a reasenable doubt of the crime
charged, amd facts which -o;ld warrant a sus-
rlcion, however streng, do not overcome the
presuxptien of innocence.

Ala,- Turner vs. S8tate, 35 8o. :d 624,
33 Ala, App. 60?0
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Il2.- Coifey Vos Gtate, 12 So. 2d 863,

CLLULUS ION

Appellant respectfully
submits that the prosecution, in the iight eI the
foregoing, has failed te preve appellant's gullt
of the robbery and grasd larceny cgharged beyend
a reasonable doubt and it is respectfully submit-
ted thet the Lest interests of justice will be
served by reversal ¢f the judgment of cenvictien
or, ir the alternstive, that appellant's cause

be rexandced 1or aew trial.

Respectfully subamitted,

ROBLHT COLVIN
Defendant amd Appellant,
Frop. Per.

Addrass:

Utah Btate Prisen
Box 250
Draper, Wtah
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