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BRIEF OF APPELLANTS

STATEMENT OF THE NATURE OF THE CASE

The appellant Timothy M. Lairby, Jr, was convicted by jury before the Third
Judictal District Court, County of Salt Lake, Honorable Peter F, Leary, presiding,
of (1) Kape, in violatlion of Title 76, Chapter 5, Section 402y (2) Two counts of
Forcible Sexual Abuse, in violatlon of Title 76, Chapter 5, hection 404; and (3)
Foreible Sodomy, in violation of Title 76, Chapter 5, Section 403, all violations
being ot the Utah Code Annotated, 1953 as Ameuded.

The Appellant Mildred R, Lairby was convicted by Jury before the Third
Judicial styict Court, County of Salt Lake, ionorable FPeter F, Leary, preslding,
of ¥orcible Sexual Abuse, iln violation of Title 76, Chapter 5, Section 404, Utah
Uxie Annotated, 1¥53 au amended, The trials were consolidated, and it is from the
deements of conviction and the sentences thereupon entered that the Defendants-

Ppel o ts brine this direct appeal,



DISPOSITION LW TH Lowki COURT

otrlal court jod the defendants @uidity of the crimes charged, as de-

Dot b -in oviol tlen of various sections oi the Utah Coie Annotated, 1953,
Cnsneaw ntiv, o lrent Wimothy Lalrby was acntenced Lo tour concurcent prinon
resm, ot Jtab . tate tpison, the longest being an inaeterminate sentence of bLe-

tuoen 1ive yearl and life; Appellant Mildred Lairby was sentencad to an indet-
erninate sentence at Utah State Prison ot between zero to five years, which sen-
tence was suspended on condition that she properly fulfill the conditions of a
supervised probation.
RELIEF SOUGHT ON APPLAL
Appellants seek a reversal of the verdict and judgement of the trial court,
With prejudice, to include a judgement of acquittal, and any other relief the
court sees as appropriate.
STATEMENT OF FACTS
On April 2v, 1941, one Virginia Marie Lairby, the natural daughter of
Appellant Tiwothy Lalrby by a previous marrlage, complained to her natural mother
that Appellant Mildred Lairby had abused her sexually by inserting the handle end
of a kitchen fork into her vagina. rollowing an investlsation by members of two
municipal pollce «epartments, Appellant Mildred Lairby was arrested May 14, 1981,
on the strenstn of an Information which had been 1iled by Of:icer Guy W. Blunck
of the salt fake Ulty tolice Department, i chuarged with rorcible sexual Abuse,
ivoviclation of Yo-9-404, Utah Code Annotated, 1ubs,
futtoer investlgation followed, and on July <2, 1vdl, Appellant Timothy
Py ovae stlested, ogiln on the strength of an Information filed by ufficer

vy ont o onarpeed with (L) Keps, in violatlon of V6-5-402, Utah Code Annotated,



1953, and (2) Forcible sexual Abuse, in violation of 76-5-404, Utah Code Anno-
tatod, 1953, ‘'The Inforpation was amended Uecember 1Y, 1981, and Appellant
Sjwethy lalrby was further charged with (1) I'wo counts of korcible Sodomy, in
violsilon of 76-95-403, Utah Code Annotated, 1953, and (2) Anothzr count of
forcible Uexnal Abuse, in violatlon of Y6-5-404, Utah Code Annotated, 1953,
after many delays, trial was had on Uctober 26, 27, 28, 29, and November
1, 1982, At the trial, all of the evidence relied on by the State came from
two sourcest Two very young glrls, or heavily blased adult witnesses, virtually
all of whom had a vested interest in seelng the defendants comvicted.

The youngest girl, Virglnia Marle Lalrby, was four at the time of the
alleged incidents, and slx at the timg of trial, She cleimed never to have told
a lie (Tr, Vol. I, P,35-36), but yet it was not necessary to tell the truth (Tr.
Vol, I, F.40), Her story was replete with lles, lnconsistencles, and serious,
naterial changes from earlier versions of the same allegations, far too numer-
ous to cite here, They will be covered with much specificity in Points 2, &,
11, 12, 14, & 24, infra.

The other chilld, Carri Ann Long, 1s the natural daughter of Appellant
Mildred Kuth (Long) Lalrby. She was eight at the time of the alleged offenses,
and almost ten at the time of trial, She testified that it was all right to
tell le. (Tr. Vol, I, P.346), and, significantly, admitted problems in the past
With te.ling the truth (Tr. Yol. I, Pp.346-347). While the changes in Carri's
testimony sre not as glaring as they are in Virginia's version, they are none-
theluss stil]l there, as much in substance as in the fact that now, at the trlal
Alueit two years atter the alleged events, her memory is much better that it

Hul hen (e, Vol. 1I, Fp.392-393), and she can remember detalls now which, on
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at lezst two occasions in the past, she could not recall despite extensive efforts
by the prosecutor to ellclt such testimony. The changes and problens with her
testipony, agaln too  auperous to bring out here, will be carefully pointed out

iy kodnts 4, L0, UL, 12, & L4, infra,

The remailnder of the State’s evidence came from three witnesses who had
the aforementioned vested interest in seeing to it that the defendants were con-
victed, and one, who although he was seemingly neutral, made highly prejudicial
opinion statements to the jury which flew in the face of all factual avidence,.

Wanda Lairby (Tr. Vols. I & II, Pp.18-32, 261-317, 338-343) the former
wife of Appellant Timothy Lairby, has only a temporary custody order for the four
children of the marriage; Violet Jones (Tr. Vol. II, Pp.318-338) is the mother of
Wanda Jones Lairby, and would obviously favor her position; and Richard Long
(Tr. Vol., 1I, Pp. 420-432) is the natural father of Tracy and Carri Long. He was
granted custody of the two girls December 8, 1981, but he,too, needed a convict-
ion of his former wife to consolidate his positicn. The only other State wit-
ness who contributed muchto the case was Dr. Martin Falmer (Tr, Vol. I, Pp.
211-242), He made some very damaging opinion statements to the jury, with no
tasis whatuoever for such opinion.

This is the sum total of the State's evidence., Upon hearing such evidence,
and after one hour and tforty minutes of delileration, the jury returned guilty
verdicts on all counts, against both Appellants., The sentences were then imposed
by Juige leter I, lcary, on Lecember 14, lys2. trom his judgement of guilt, and

the sentences imposed, the Defendants-appellants bring this direct appeal,



podll 1 THehe WAL 1O PHOBABLE CAUL o FOM Ihe abhiou? of APPELLANT MLLDHD
Loy oh AT L, Lunl

bee Conotlitntion o1l Utah, at artlcle [, Scction 14, allows thet felony

Ldenses Loy e prowecuted by elther indictment or information, lhe provis-
cons af 0 -1=30 ) UCA, ®lves the following definition of Information, as used
‘n the Sonstitution:

"lntormation means an accusation in writing, charging a person with a pub-
lic offense which is presented and signed by the Prosecutling Attorney and
filed in the office of the clerk whers the prosecution is commenced, or
subscribed and sworn to by a complaining witness before a maglstrate if
the offense 1s a Class B misdemeanor or a lesser offense not requiring the
appioval of the Prosecuting Attorney."
learly this mandatory provision of the Utah Code of Criminal trocedure was not
complied with in the case at bar, Infbrmation 8lCRS1199 was subscribed by a
police officer, Guy w. Blunck, of the 3alt Lake City Police Department, and not
by a Prosecuting attorney, or other responsible counsel for the State, Officer
Blunck stepped entirely out of his bounds as a police officer when he signed the
information, and such action rendered the Information fatally defective to the
point of being a nullity at law, and insutticlent to support arrest, pretrail
detalnment, prosecutlon, or conviction. The actions of Officer Blunck amount to
a sumaary judsement of Appellant Mildred Lalrby, conduct specifically proscribed
in JOKNSUN v, Us, 333 Us 10,
Itere was no due process in the actlons of ufflicer Blunck, because the
apeellanl was convicted betore she was ever arrested.
“Lue urccess postulates a day in court, which means that a police officer
can do nothing more than arrest and convey to the reasonably convenient
trier " COMM, FUR JNU. ORG, v, HAGUE, DC hJ 1938, 25 ksupp 127, mod. on

sther prounds 101 £2d 774, mod, on other grounds 59 SCL 954, 307 US 496,
Al d 142y,

Evin dtsmlostt, the legal problems in the iaitial Information as issued by
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a police officer tutally incompetent to do so, su:h a deprivation of due process
ahonld have been stoppad at the magistrate who issued the Warrant of Arrest,

Judse  rthur o, chrlstean abdicated his counstitutional responsibility when
e tvsued the warrant on the word of Officer Blun:k.

The requirement of probable cause before search warrant should be issued
interposes the magistrate between the police officer's zealous pursuit of
suspects and evidence and citizen's pursuit of privacy and freedom from
unreasonable interference and the magistrate's functlon is to render
neutral and detached judgement, not to serve as perfunctory rubber stamp
for the police. ALEXANDER v, SUPEKHIQOH CQUKT OF L.A. CUUNTY, 1973, 508 p2d
1131, 9 C3d 387, 107 Cal Rptr 483,

’he responsibllities of the 1ssuing maglstrate must go further than merely
accepting as fact the unsubstantiated statement of oplnion of the swearing offlcer.

"Magistrate who had only sworn asscrtion of police officer that informant

was reliable, could not credit that unsupported assertion without abdicating

his constitutional function of determining probable cause for search warrant."

STALE v, UILL, 360 NE2d 693, 49 Uhlozd L77.

That Judge Christean did precisely nothilng to ascertain probable cause 1is
without question, He did not examine the physical evidence - if indeed any was
presented to him, Loctor Gruwell, the physiclan who examined the alleged victim
some 44 hours after the alleged insertion of a fork handle into her vagina (Tr.
Vol, 1, Pp. 9-lU, 13-16) found absolutely no evidence to substantiate the crime,
and his evidence, plus the testimony of the child were all that could possibly
have formed any basls for probable cause for arrest.

"irotable cause for arrest is established where victim of offense roth

comiunicates to arresting officer information affording credible ground

tor believing that offense has been committed and unequivocally identifies

accused as perpstrator, and where materially impeaching circumstances are

Fack g, Uui. v, ANDEARSON, 1976, 533 k2d 1210 175 US App LC 75.

There were moterially impeaching circumitances in tlie instant case, a fact

Cliher convenlently ipnored by both the police officers involved in the investi-

fation and Lhe iueuin: jadge, or a fact hidden from the issuing judge when Cfficer
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".ince our Constitutlion requires a chowing ol probable cause to support a

gearch warrant, an atfidavit based merely on information and belief fails

to weet the Uonstititonal requirement,™ ALLEN v, LINDLBICK, 97 U 471,

Gyoped 970,
e pagse orived abhove, allEN, deals with gearch warranis, but it 1s obvious that
any requiremeats tor arrest must be at least as high, if not higher, that those
for eearch, U.o. v. BAKel, D.C.3.D. 1974, 377 Fouppl02, The requisite probable
cause for arrest, which in GERSTEIN v, PUGH, supra, was required to be determined
before the arrest, was not present in the case at bar, It is beyond argument that

such conduct should be held in violation of the Fourth Amendment.

The Supreme Court of the United States, in GIORDENELLO v, U.S., 357 Us 480,

in expounding on the questions of searches and seizures, held
"Rules 3 & 4 of the Federal Ruleé of Criminal Procedure which provide that
an arcvest warrant shall be issued only upon a written and sworn complaint
which sets forth the essentlal facts constituting the offense charged, and
shows that there is probable cause to believe that such an offense has been
comnltted and that the defendant has committed it must be read in the light
of the Constitutlonal requirements they laplement,"
And that
"The protection aftorded by Hules 3 & 4 of the tederal Rules of Criminal
Frocedure....is that the inferences trom the facts which lead to the conm-
plaint be drawn by a neutral and detached magistrate instead of being
judged by the ofticer engaged in the often competitive enterprise of
ferreting out crime."
It would appear that the State was and is on extremely thin ice as to their
determinction of protable cause for the arrest of Appellant Timothy Lairby, a
fact further demoncirated at the Preliminary Hearing held into the chrages against
bl January o, 1yB2,
Ir the testimony of Wanda Lairby (Appellants's Exhibit Two, Pp. 115-116)
She migted thol she (and by logical inference, Virginia) found out about the
fonllact ' welng in jail for the rape from the newspaper, some week after the

“ibedlant v already in jail.  Obviously, then, there was nothing in the way



;7 tectimony trom Virginlia which could have formed the basis for any probable
e tor appellant I'imothy Lalrby's arrest. That leaves only Iracy and Carri,
who were ot that tlme still down 1n Arizona with their father and his live-in
girliriend. There had been nothing come out of #rizona elther, that could serve
as a reasonable basis for probable cause for arrest,

One of the charges filed on the original Informationwas Forclble sexual Abuse
allegedly perpetrated agalnst Carrl. Uohe was in Arizona at the tlme the charge
was filed, 5o the only possible way for probable cause to establish would be by
elther (tficer Blunck flying down to Arizona and takling, under the auspices of a
naglstrate, her sworn testimony about the incident, or Carri's making out such a
deposition and sending it back on her own, giving both Officer Blunck and any
reviewing magistrate somethlng sound with which to make the Constltutlonal deter-
mination of probable cause, Such a depositlon 1s nowhere in existence. There are
some unveritied depositions which Carrl allcgedly signed while down in Arizona,
but since the rewlewing ma ‘istrate had no way to interview eilther the person who
wrote them, or the person who allegedly dictated them, there is no proper way that
those 'letlters'(and they amount tono more than that!) can stand as a ratlonal basis
for aetermining that probable cause exists to deprive an individual of hls freedom.

The Appellant was made the subject of an 1llegal arrest, interred in the
w&lt Lake Couty Jall for thirteen days, and given none of the benefits of a neu-
tral determination of probable cause, all on the strength of either rumor

"Kumors are patently insufficient to provide sufficlent basls for probable

cause tor lusuance of search warrant, U.5. v, KARATHANOS, C.A.N.Y., 1976,
AL ked 2o, cort. den, 96 SCt 3221, 428 US 910, 49 Lwd2d 1217.

rsuspteten, basced entively in the mind of Officer Blunck

“lere snopieion 1s not enough to justily an ariesty only probable cause suf
flvcn, Ulu. v, LM\AJMH, 1976, 542 k24 1//, 178 U.5. App LU 99; U.5. v, WYNN,
Cuh, e lals Ly ol bed 7863 ULS, VAL LU _,, LA Tox, 1976, 534 F2d 1142,
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cert. den. 97 Lt 389, 429 Us 962, 979, S0 Led2d 330, 587; U.S. v, JACKSON,
C.4. Lhio, 1976, 533 F2d 3l4; U.S., v, CLAY, C.A. 111. 1974, 429 r2d 700,
cert. den, 95 SCt 207, 419 Us 937, 42 Lid2g 1&4 {rumor, roeprt, or suspic-
fon)y U.b.v, GUANA-SANCHEZ, C,A, 111, 1973, 484 k2d 990, cert. dism. 95
Ut U344, 200 UG 513, 43 Lid2d 361 (bunches)y U.s,v, CHADWICK, D.C, Mass,
19795, 393 Foupp o3, arfirmed 532 ¥2d 773, atfirmed &7 SCt 2476,

Officer Blunck manufactured what he figured would suffice for the requisite
probable cause out of thin alr, and Judge Haurice Jones acted as a perfunctory
rubber stamp for oxactly whatever the State, in the person of Officer Blunck,

desired in the way of an arrest warrant, Gee ALEXANUDEH v, SUPKRIOR COURT OF

L.A. CUUNTY, supra. Both the information file:d against Appellant Timothy Lairby,
as well as the one {iled agalnst Appellani Mildred Lairby, fall into the proscribed
calegory as stated in JSALTER v, STATE, 102 P2d 719

"4 verification to an Information charging » misdemeanor and stating that
affiant declares that the statements set forth in the information are true
as he 1s informed and verily believes, is nothing more than the expression
of an opinion and is not sufficlent to justify the lssuance of a warrant,
and an information so verified is INSUpFICLENT TO SUPFORT A JUDGEMENT OF
CONVICTION." (Cmphasis added.)

Since information and belief forms the backbone of the State's original
Informations, as filed,

"Under Hule 4 of the Federal Rules of Criminal btrocedure, providing that
an arrest warrant shall be issued only upon a written and sworn complaint
showing that there is probable cause to believe that the offense charged
has been committed and that the defendant has committed 1it, an arrest
warrant is invalid where the underlying complaint,,..contains no affirm-
atlve allegation that the complainant spoke with psrsonal knowledge of

the matters contained therein, does not list any sources for the complain-
ant's belief, and did not set forth any other sufficient basis upon which
a finding of probable cause could by madey and these deficlencles cannot
be cured by reliance....upon a presumption that the complaint was made on
the poersonal knowledge of the complaining officer, especially where it af-
{irmatively appears that the complaining officer had no personal knowledge
of the malters on which his charge was based." GIORDENELLO v, U.S., supra,

The ymiidanco under which Utah police authorities labor wlth regard to their

Flovedrres surreunding prosccution by Information is 77-35-4, hule 4 of the Utah
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fules ol Criminal iTocedure, which states in parti:

Ihosecutlion of public offenses. (a) Untess otherwise provided, all offenses
Tiall bo prosecuted by indictment or information sworn to by a person hav-
ing reason to believe the offense has been committed,

(b)....An information may conlaln or be accompanied by a statement of
Llucts to make out probable cause to sustaln the offense charged where
appropriate.

The Lelendants-Appellants hereby contend that the above-qouted Utah Rule
of Criminal rrocedure is deficlent as to the Constlitutionally-mandated provision
for the determination of probable cause BuFORll any meaningful detalning of a sus-
pect. Subparagraph (a) of 77-35-4 would allow a compleint to be sworn out by
anyone who had a "reason to believe that the offense has been committed.” This
overly~broad provision would allow any person, with a personal grudge, or laboring
in the personal or professional effort to enhance thelr own image (Officer Blunck?)
to swear out a complaint without any meaningful prior determination of probable
cause, and to obtain a warrant again without probable cause,

Subparagraph (b) of 77-35-4 makes an accompanying affidavit of a witness of
knowledge, or affidavit of a complaining officer after that ofticer has satisfled
the magistrate that his informant is reliable and hls information is also credible
{per the two-pronged test of AGUILAR v, TEXA3, 378 US 108, and SPINZLLI v, U.S.,
392 U3 410), entir-ly unnecessary, and allows a shadow of the Constitutional re-
quiremen! to be fulfilled witha 'Statement of rrobable Cause', Such a meaningless
statement ot trobable Cause fatally infected all the informations used against
both appezllants, statements which amount to only an identification of the alleged
prpelrator by the victim, See U.S. v, ANDEHSON, rage 6, supra, Merely identify-
‘ng o osuppused perpetrator will not stand whero there are materially impeaching
lrvmatances pr:sent, In both cases revolving around the Appellants, that

"Falevially impeaching cireumstance' 1s the medlcal evidence, which totally



Aesiroys the Ltate's case zpainst Appelient Mlldred Lalrby, and concurrently
stioys bolh Coupts 1T o0 Voagainst Appellant Timothy lalrby,

Tiiber uftiees Brunel hid the matertolly Lupeachine madlcal evidence from
the tusuing maglotrates (Judge Christean for dppcllant Ml)dred Lalrby, and Judge
Jones for Appellant Timothy Lairby), or the magloilrates cornvenlently ignored that
evidence; in wither case the arrests are unconstitutional because of the improper
artions of oftlcers who represented the interests ot the Ltate of Utah,

The provislons included in 77-35-% ars too broad to stand up under any test
of constitutionality. Heferring to the bourth Amendment, it has been held that

"I'his amendment would be reduced to a mere form of words if a court were

to countenance an administrative search ordinance which makes no pretense

of compliance with the probable cause, warrant, and neutral magistrate re-

quirementis of the amendment," HOGGE v, HWDRICK, b.C, Va, 1975, 391 FSupp Si.
Rule &# of the Utah Rules of Criminral Procedure should be overturned as unconstit~

utional, and the arrests of the appellants, done as they were under such a rule,

cannot be allowed to stand.

EOINT 43 Tk WAL A DENIAL OF DUR PROCKSS IR THe rheLININAKY HEARING,
RuLL TO INGUIKE INTO (HE CHAKGES FILEL AGAINST APreLLANT TIMOTHY LAIRBY, AS TO
THE DETSBMINATIGH wr (1) THAT A CRIME HAD BieN COMUITI®D, ARD (2) THEKE Was FRO-
BABL s CAULe Ty DL lovi il THE ACCUSED HAL COMMITIND SAME,

The wuprenc Court of the United states has held that prosecution of felonies
v/ lntormaticn, Loncludins as a necessary part a preliminary hearlng into the

Setess tilod apgatnst the accused, is constitutional as to the determination

vborrotat e cause, sbrolelly ve PUGH, supra. This is, of course, assuming that
thee drelimiy, vy beartng 1tself can pass Constitntlonal muster. All the safeguards

otte World owill onot protect a person's rights of there is a predosposition



agalnot those rights in the first place, a fact made painfully apparent to the

wppeblant Timothy cairuy in his rrellmlnary ficaring.

Appel lant was 1nformed before the Hearing that the general practlce 1is

put to precent a defense at the Preliminary, but to allow the maglstrate to make

nis decisions solely on the basls of the state's evidence. ‘Ihis, of course, is

pased on the assumption that the magistrate is goulng to do more than rubber stamp
ihe state's case,
dince the Appeilants had already learned ihe hard way that in the Preliminary

Hearing tor Appellant lildred Lalrby that the process was almost an automatic

(indinz over to the District Court, they elected to present one witness for the

defense. Dr. .lm» Gruwell, the physiclan who initlally examlned Virginla after

the alleged incident which resulted in the charge agalnst Appellant Mildred

Lalrby, was that witness, {(That should say something tor the State's case, in

that they didn't even use him as one of thelr witnesses, when he was the first

to see tne victim,)

In his lestimony, br. Gruwell sald that there was NU EV1DWNCE to support

the charge ot the inserion of a fork handle into Virginia's vagina (App. &x. 2,

5o %y lines 13-20, p. 7, lines 2-4), The Prosecuting attorney, forgetting or ig-

woring that unless the evidence shows that the crime was committed, the accused

Is ertitled to release or acquittal, whatever 1s appropriate, pressed blindly on.

ftum sappellant oxhibit <, p. 7, lines 18-24,

8 kur Now your examination, I take it didn't exclude or include to possibility
A penctration of thie 1ips....the mucoul....the entroltus by elther a penis
or an; other obiject. 1s that a falr statement:

Ly Lay 1t agatn, ..

Wit opour exawioating Jid not exclude, nur did It include the possibility of
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51 penctrotion of the 1ips, that is, penetration Lo the euntroltus, only, of
4 eithor a penls or other large object, or a saall object, or a finger?
Iy ho. You're taleing of the....a penstration distance of maybe a centimeter
o and a half, fhat's about all,

and p. Y, 1Ine 22 to p. 10, line &,
22 WGr Your Jjudygement, based on your examinution, would bLe that or would not
25 exclude penetration of the entroitus Ly penis or by any other object then,
24 would 1t?
25 LGr cannot exclude it, but on the definition of hyperemia, this is more of
26 a transient, short-duration phenomena. It lasts for a period of hours. Uh,
L hyperemia that would have occurred three days before, I don't think I would
2  have noted it or seen it. ‘'Cause kind of....in my own mind, this was some-
3 tbing that had recently developed. Hecently meaning, it would have had to
4 have been in a period of hours, for me to have detected it.
* » L]

rhe conduct and intent of Deputy County Attorney Woody uwinn is akin to
ihe police just grabbing the first person they come to to f1l1l in and solve an
unsolved crime, then when he protests that there is no evidence to support the
charge, the prosccutor replies, "Yes, but there isr't any to disprove that you
ddut, ey ther,

ouch conduct wight not be so reprehensible of the Ltate's case were solld,

ht it wau not.  Fhe uvoctor's testimony did in fact rule out the charge which

=a8 flled arainst Appellant Mildred Lairby, as well as the rape of Virginia
wiloh was charied against Appellant Timothy lairby, Virginia alleged a copious
aroant of tieeding (App. x. 1, pp. 0, 10, 19, 22, 23, 267 App sx. 2, pp. 96-99,

P oy wnten is completely incompatible with the tindings of br, uruwell. If



the hieedingg hiadt not Liva alleged, the ctory would be entlrely different, but
g oo bered, and many times,

The allogations ol bleeding were bLofore the court in the rreliminary Hearing
cor appedlant Tlmotiy Lalrby, and those obviously perjured stories took sway over
the lesu-sensational, common-sense evidence that saild nothing had happened.
farther, that e four-year-old child could be raped by a full grown male (App. Ex,
2, pp 106~-108), allege pain, bleeding, and entry, and yet display for the doctor
the uandamaged genitals that Virginia did to br. Gruwell, says something rathsr
platn about both her story, and the determination of probable cause which Judge
raul iraant was supposed to perform at the hearing at bar.

His prejudice went even beyond ignoring the obvlious evidence, Prany tlmes
during the rreliminary, he took an actlve part in the prosecution's case, actually
advising and helping veputy County Attorney uwinr (App. ©x. 2, pp. 16, 17, 19, 21,
26, 27, 2u, 31, & 33), instead of looking out for the rights of the accused as he
should be doing, and maintalning himself as a nentral determiner of probable
ceuse, Tne Appellani cannot escape the feeling that Judge Grant was determined
to bind him ov.r, at the very first of the hearing, regardless of what he had to do to
elicit the vegulred testimony.

Utah law zllows, at 77-3%-7(d)(1l), that the evidence at a Preliminary
heaiing may Le all or part hearsay, Nowhere, the Appellant contends, was that a
Jlcence t. lynore swurn, personal testimony, and allow into evidence highly quest-
lonitlo letiers tu bind over a defendant., Thet ls what Judge Grant did.

ite . lote’s star witness at the Preliminary was Carrl Long. Quoting from

e 33 ot sppellants' Xrhibit Two, lines Y through 18
et toa don't remeamber ainy tlme Virgdinia didn't have pantles on? do you

Cuoaberoany Lime Wim touched Virginia



16~

'l Uit b,

L2 w.t wv you Iemsmber any time he touched ner private area?

1 Lkt how, Your Honor, 1 think he's leuding her, and trylng to suggest....
i culkTs one yiay answer if she remembers.

1s  wis Do you remember any time he touched her in the private area?

16 LLs No.

17 WG Lo you rewmember any time that he touched you in the private area?

18 CLi ho.

That was not the only tlme that Carri repudiated the statements that she
wes alleged to have elither written or signed, while down in Arizona. See App. £X.
2, pp. 45-47 and 56-60. She repeatedly said that she could not remember anything,
or she gave a flat no to the questilons posed to her by the prosecutor about any
wrongdoing on the part of Appellant Timothy Lalrby. It even netted the state
nothing that they were able to clrcumvent the objectlons ol the defense regarding
the laying of proper foundation for questions, by pure persistence. See App. EX.
£y pp. 13-29, particularly p. 25, 1ines 17-19,

At the final session of the Preliminary Hearing, Judge Grant allowed into
evidence, over the strenuous objections of the defense, certain unverified afii-
2avite, purported to have been dictated and signed by Carri in Arizona under the
fressure ant auspless of her stepmother. In commenting on tne admissability of
sald levtoers, vhich is what they are in fact, Appellant goes back to the principle
sl ajlows this Honorable Court to revert back to a previous statute when an
a.propriate rewedy 1s not available under present law, or to even fashion a remedy
Wil et case liw, or even out of common law if necds be.

Ihe adldelincs of adinitting hearsay at Preliminary Hearings, under the
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previously could not remember, after a lapse of « .ecar and elght months since the
Jlleged oitense, speaks tor ltself as to the Appellants charge of witness tamper-
tne un the part ol som: adult involved in the web,

Juds,e voant made no effort to determine - properly - that probable cause
existed that & crime had been committed at all., [he tact that the medical evidence
testroys Virginia'c story, and Carri's version of the kitchen utensil incident,
ruins all ol tne Jtate's case, because Virginia's lles places such a heavy burden

of lack of credibility on the rest of her story that none of it was in fact suf-

ficiently bellevable to deprive the Appellant of a dismissal, wlth prejudice,

POINT 5: TH:RE WAS A DENIAL OF THii CONoTITUI'LONAL KIGHT TO A SPRiDY THIAL,
rOK BUTH AFPFELLANTS.

Appellant Mildred Lalrby was arrested May 14, 1981, arraigned May 15, 19861,
underwent trellminary Hearing June 5, 198lL, and was arralgned in District Court
on or about Jupe 12, 1981, No problems yet, Her trial, however, was not held
until October 26, 1982, after a lapse of sixteen months and fourteen days., Dur-
ing those 16% months, there was never a motion by the defense for a continuance;
all came from the prosecution, or as a result of an overcrowded docket, From
CAIN v, OMITH, Ky 1ud2, od6 k2d 374, we read

tactors partllcularly probative in evaluating whether right to speedy trial

has been violated are (1) length of delay, (2) reasons for delay, (3) whether

delendant asserted his or her right to speedy trial, and (&) whether defend-

ant has been prejudiced by delay.

we shall consider the factors one at a time.

Lenzth of delay:r Sixteen and a half months is outrageous. Such an impos-

tWon o stress and mental cruelty over that perlod of time amounts to the

Lpusition f panishosut before the defendant 1s even found gullty. Utah law, at
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Soebet, Utah Code of riminal rrocedure, mandates

conviction to precede punishment. Nho person shall be punished for a public

otiense until convicted in a court hiaving jurisdiction.

curther, the Unlted Ltates Constitutlon, at Amendment VI, states that "....the
accuseu shall enjoy the right to a speedy and public trial,..." A speedy trial

is a KIGHT under our Constltution, and was intended to avold precisely what has
happened in the case at bart the lmpositlon of constant stress, walting, and, in
truth, the imposition of punishment before trial. LFor the Appellants to have

becn made as they were, to live under the shadow of these charges for many months,
is a very real form of very real punishment, The RIGHT to a speedy trial 1is one
which is not abridgable by the actions of any state law, court, or practice,

State prisoner had right under this amendment to speedy trial, and soclety
should enjoy a like right, SUIT v, ELLIS, c.a.Tex,1906, 282 F2d 145,

The state of Utah, in the case at bar, should be reminded that

It is basic concept of our system of justice, articulated and made secure

by this amendment, that a falr and impartial trlal 1s impossible after a

long lapse of time, U,3., v. CHASE, D.c¢. [11.1955, 135 t'Ssupp 230
and that the Appellants did not receive a fair and impartial trial, in large
degree because of the oppressive delays

(?) wvewscns for delay: The initlal setting of trial date for Appellant
“ildred Lalrby was Scptember 28, 1981, Defense was ready, but the Court Docket
Wae nat, Irial was then set for February 9, 1982, over four months later. The
tital was wgaln put otf for overcrowded docket, until February 25. On February
Y. !'y8S, the Jdetense was prepared, but evidently the Prosecuting Attorney Woody
sWinn knew what was gotng to happen, because he didn't even show up; the trial
%35 ar o in put off because of court conflicts, The next trial date was April 29,
P92, ant Lt was agaln postponed because cof court overloading. Appellants have

“olesord of further continuances being granted between April 29, 1982, and
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uctober 26, 1980, when the case finally did come to trial. The state asked for

a continuance on July 12, 1982 due to a change 1in prosecuting attorneys, and that

way have occasloned another delay (it certainly did for Appellant Timothy Lairby,

a5 +111 be shown), but Appellants are not preclisely sure as to whether or not that
contributed to the delays surrounding Mildred Lalrby's trial,

(3) whether defendant asserted his or her right to a speedy trial: A KRIGHT
means somethiny that 1s inallenable, undeniable, znd not subject to denial.
Appellant Mildred Lairby did not per se make 4 demand in an open court session
for a speedy trial, but

It is not the duty of defendant to press that he be prosecuted upon indict-

ment under penalty of waiving his right to speedy trial if he falls to do

so. Y.u. v, DILLON, D.C.N.Y., 1096, 183 FSupp 4L,

It is duty of public prosecutor, not only to prosecute those charged with

crime, but also to observe constitutional mandate guaranteeing speedy

trial. 1Id.

In aidition, the counsel for Appellants constantly advised them that the
delays were not hurting them, that the more time that passed actually helped the
defense case, The fallacy of that reasoning, in hindsight, is obvious, and
equally as obvious 1s the fact that Appellant Mildred Lairby was restrained from
paking an actual demand for speedy trial by faulty guidance from her counsel,

(4) Whether defendant has been prejudiced by delay:s Appellant Mildred
Lalrby was sericusly prejudiced by the delays in bringing her to trial. The
major witnisses against her, her daughter Carri, and her stepdaughter Virginia,
were e} ht ana tour, respectively, in age, and giving the sState almost two years
to allow pressuring of thcse youthful witnesses, and concurrently allowing them
to mature tor that same two years, amounts to a denial or fairness that cannot,
dhder sny otreteh of any imagination, be cured with a new trial. It is the

forma1 vontertlon, and accusation, of the appellants, that the delays secured by



vhe rrosecution in the cases at bar were wilfull, purposeful, and specifically
jesinned to a.low the coaching of witness (flampuring) which did, inarguable,

o, and thereby to secure a tactical and real advantage over the defnese.
tiis ablegatlon, and 1ts proof, wlll be discussed at lengih under this same
regdiug, With reterence to Appellant Timothy Lalrvuy.

Appellant Timothy Lairby was arrested July 22, 198l, arraigned July 23, 1981,
and brought vefore Judge Melvin H. Morris July 3u, 198l for rreliminary Hearing.
No problems yet., At sald hearing, the State's star witness, Carri Ann Long, said
she could remember rothing, and refused to testify. The State thereupon requested
a continuance to allow the small girl to gather her thoughts, and that continuance
should have becn limited by ?7-35-7, Rule 7 of the Utah Rules of Criminal Proced-
ure, which states, in subparagraph (c):

"....8uch examin.tion shall be held within a reasonable time, but in any

event not later than ten days 1f the defendant is in custody for the oifense

charged and not later that thirty days if he 1s not in custody; provided,
however, that these time periods may be extended by the magistrate for good
cause shoWn,

The tlrst limlt mentioned, ten days, applied to the Appellant, because he
was in custody for thirtcen days before arranging bond. ‘The State and the court
obviously coopereted in an effort to gain more time, since the order setting
dppellant’s datle for treliminary was not sign~d by Juise Morris until four days
after the ‘nitial session, on August 3, 19Ul, when Apoellant was finally out on
borud,

At thot point, even lgnoring the first, ten-day limit, the 30 day limit
‘hen com:s into play, and the continuance for the state was almost two months,
until Leptemver 17, 198l, sverything isone from this time forward is irretriveably
toleened by the bat falth actlons of the Leputy dounty Attorney.

choceptener o, dwel, appellant underwent surgery for an ulcer, and the



tefense m.de its only request in both case tor o continuvance,  .he continuance

wir wranted, wlbeit ot longer period of Viee Vial Wi reesoravle, until
et 1,y three montns.,
e tntormetion olorol?84 was amended beceaber 15, luBl, and to allow time

cooprepere. toe rreliminary was again put ol!l untll January 7, 1y82, [lhe total
jelay, from arratgnment to a meaningful session in tne rrellminary Hearing for

sppellent limothy Lalrby, was five months and nine days, just to get to a decision

as to whether or not the Appellant should be held for trial, The delays were
unreasonable, and without proper good cause, Overcrowded dockets are never an
excuse for actions such as these.

Delay caused by overcrowded dockets is weighed against state, CAIN v, SMITH,
supra.

how to the polnts referred to in CAIN, supra, to determine the extent of
constitutional deprivation in the instant case,

(1) Length of delays From arraignment in #ifth Judicial Uircuit Court,
July 2%, lytl, until tne binding over of appellant limotny Lalrby to the Third
Judicial Listrict Court, the dalay was eight montns and two days. ‘lhe delay
from that point to trial was another seven months and one day, until Uctober
O, 1452, [ifteen months and three days 1s tctally beyond tne stretch of any
tmagination as reasonable. Virtually all ot the delays(all but one) were due to
ovirerowded courts, or motlons of the state lLecause they could not keep thelr
Rhoneuse dnoorder as to prosecuting attorneys., Much of the same argument as
put toutr arainst the delays imposed on appellant Mildred Lairby would also
apply here,  The delays in proceeding to trlal were, standing entirely by them-
Sejven, satiiclent 1o amount to a fundamental unfairness of the entire proceeding.

L¢) neasons tor dzlay:s The reasons for the improper delays in arriving at



s treliminary pearing have already been discussed. PFrom that point, the story is
auct the same,
Intiiclly Appellant Timothy Lairby's trial was set for April 15, 1982,

szartly one month after he was bound over to the district court, Then it was

put of f until Jay 3, 1yH2 due to overcrowding in the courts, then to July 14, 1982,
for the same reason, on July 12, 1982, the County isttorney's uffice requested
aiother A= icy Lecause woody Gwinn had changed assignments within the uffice, and
was not goingy to handle the Appellant's case at trial. Paul K. barr was appointed
to the job on July 22, 1982. The triel date at that time, July 27, 1982, did

not give raul Farr encugh time to prepare, so the Defendant was made to labor

under another delay not of his making., This time, atter a few jockeyings and
maneuvers, the trials of the two Appellants were consolidated, and set for

Uctober 26, 1982, when they did finally come to trial.

The burden is on the state to see that the constitutional mandate of a
speedy trial is wet (.ee U.S. v, DILLOL, ragse 20, supra.), and in the instant
cases, the Utate appeared to have cared not a whit for the rights of the Appellants
for that particular Constitutional right,

(3) whether defendant asserted his or her right to speedy trial: The
Arpellant Timothy Lairby did in fact make that demand, functlionally, on two
ooaniens, on U about July 27, before Judge Maurice Jones, and on July 30, 1981,
wefore Judge Melvin iorris, To wit:

o omand for reasonable bail is functionalequivalent to demand for speedy
trial, CAIN v, oMITH, Jupra.

wor tho remalnder of the next fifteen months, Appellant was laboring under
the Corencous advien of counsel, and made no formal demands for a speedy trial,

EVER YL s b dld volce concern on numerons occasions to his attorney over the
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the police or the prosecution. The same would apply to the testimony of Virginia
Lalrly, but that wlll pe discussed at leongih under boint 24, infra, since Virgin-
Vo td not Lestity dirvectly at either of the preliminary hearings,

1t 15 ouslous thet the Appeilants woere scriously prejudiced by the delays
secuted by the ttite in the process of bringlng Lhe.e cases to trial. The test-
imony chinzed walerlally on at least two occasions, and on many poihts, and the
youthful state witnesses gained memories and recall all out of propertion with
either thelr ages, or any expectation of reality. The convictions in the cases
at bar cannot be allowed to stand, coming as the do under 3TRUNK v, U.S., 412 US
434,

"Dismissal is the only possible remedy for a violation of the right to a
speedy trial." (18 U.S.C. 3152-3156, 3161 et seq.).

77-35-7(b) demands that a trial date be set, and that said trial date may
not be extended except for good cause shown, Good cause connotes something which
can be seen as a reasonable cause by all parties, and if not reasonable, then
something which the disagreeing party can argue against, Overcrowded dockets,
the direct result of a niggardly state posture on the appropriation of funds to
expand the court system, 1s not good cause, and is prejudicial to the defendant

because he does not even have the chance to aryue a:alnst the delay,

PUlll 63 Thelts wAS A COMPLaYE LACK ¢ JUklosuloriul LN THi THIAL COUKT, TO
SITHAKR PRY, ot Sewteivei, THe APPELLANTO.

The Constitution of the United Sta:es at Amendment V requires, in part,
that "o person shall,...be deprived cf life, liverty, or property without due
rocess of lawy....” rurther, at Amendment X1V, the Constitution places those

fome requirements on the states, that "....No state shall make or enforce any law
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wnlen oball abridge the privilages or immunitics ot the citizens of the United

taterny  nor shall any state deprive any person of life, liberty, or property,
withnt due process of Yawy nor depy to ary persen within its jurisdiction the
Cucl o wrotes Lion of the laws,”

Under ihe provisions of Artlele 1, Cection 7, the Utah Constitution places
tuis soverelsn otate under the same "due proceus' requirements that are restrict-
ive and mandatory on the tederal government, Indeed, this Honorable court, in
a recent aecislon, the citation of which the Appellants do not have at hand,.has
neld that the Unlted States constltution Bill of Rights is of full power within
the jurisdictlon ot this state, Pursuant to those restrictions, this Honorable
Court has held that

"It is elementary that there can be no Jjuulclial actlon affecting vested

rights tnat is not based upon some process or notlce shereby the interest-

ed partles are brought within the jurisdiction of the jduieial tribunal

about to render juduzement.' PARKY v. DunhbVILLE IHKIGATION DIST,, 72 U 202,
263 F /sl

specitically with regards to bringlnge the intero,ted parties under the
Jurisdiction ot a Dictrict Court for trial ol teloun,, this Honorable Court has
seid

"Hiwht of district court to try person for islony rests upon filing of
proper indictmenti by grand jury, or tiling of proper information by
district attorney or other proper counsel for state, aud such information
van be tiled properly only after accused hay bien Lound over and held to
answer in distrlet court by magistrete having jurisdictlion to investigate
chantge: and determine if there is probable cause to believe that offense
has beog) committed and that the defendant 1s gullty thereof,” OTATE v,
E}i‘i,‘?",ﬁ_v YU ey, Y1 ored 196,

the “proper information' is delineated quite clearly in uiale v, COX,

Lae 2y 1y ped 5548, whereln the following requirements were glven,
“linder this section, papers tiled 1u tne District Court must be entitled
"In the ulstrict Jourt of (or in and tor)......County." The name of the
county mast b glven,”



smadn, Uhe Appeliants must return toothe previoan code tor o remedy which

Joes not exlol o dn Lhe Lyen eviced ode. dhe crerent cole slves no provisions

y o orertel iboan dntiowacion tw o deficelent, ¢giving the prosecutor carte blanche

' Pppooe whatever abuces ne has a mind Lot e o oneed,

dnder Y-, lade sode of Criminoal vvocadire (1028 rdition), the conlents

Pothe (Bisrriet Gonrls lrdormation are o spectlloooly and carefuily mandated,

of Lhe committment or

SO TS == A itnformatlon must recite the tacl
and Lhe names ol the wit-

tinding over of the defendant by o mapiotrate,
nesaes Lostifying for the state oo cnch examin:Lion mu.t be endorsed

thercorn, [ .mphasis adied)

Tndboed, the provicions of 77-23-73 (1o codey, which state the grounds for

sl of an intformalion, speeifically require tigt 7/-17-4%, ind the provisions
of 77-721-5, regariing the subscription and veritficalion of an information by the

prosecuting attorney, be adhered to in all respecis or the Intformation cannot stand.

‘his Court has upheld on numerous ocrasions the requirement that a binding over

be stated on the information.

Lo such Lintriet Jourt Information wa: [iled in either of the Appellants'

cases, the otale instead relying on the Clreult cJourtl fnformation trrouph votlh

w]lints feel that their referral back to the jrevious code, where

veoceedings, A

if the informa-

P presenl 2 ode 1o anconstitutionally vague and olfers no relief

ton 1o oaeficlent, ic .opropriate and proper, oince thic Jourt need nol have its

ArT choltoned in Lashioning a remedy ciwply becaw.o (e present code is deficlent,

the (oot 50111 remains

ver bt otnds et v bonot allow such o veferrin: beed,

et b ) ot Tar i, dn both cazes gl var, won o nob dlven jurisdicetion to pro-
Lt Ua pronet Ly cntitled papers were never Plled, aad those which were

CIEo it e were constilutionally aeficient as o to the required jurisdictional

Pl At L L Les ol THE e Uts Tt Lhe e Uik, ea 0P ALD rhiOP e FOR

Lot el WV iV srrhe e Lo Lo o loD[oTION
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] SR To TRY obe o Delvloiee THE ArbieLLANIS, oince the sentences were impose
qwowhat s a vold, a awtitty at law, they cannot stand the scrutiny of this

wurt, ani they must be vacated, and the convictions reversed.

FOLNT /o Wi [HDHAGH AS WITHOUT MBKIT. The provisions of Uiscovery, as
outlined in ¥7-35-16, Utah Code of Crimlnal rrocedure, were nominally met, if
begrudgirigly, by the prosecution, a fact not known to the Attorney Fro Se at

the time he filed his Docket Statement.

PUINYT 83 THiRe wA3 A DENIAL OF DUL 1hOUssS5 LN THe LTATE'S REFUSAL TO ALLOW
DEFENSE COUNSiEL TU CONDITIUNALLY EXAMINE WO OF [nls STATE'S WITNESSES,

To quote from 7/~35-14, kule 14 of the Utah tules of Criminal Procedure,

{h) Whenever a material wWitness 1s about to leave the state, or is so 11l

or infirm as to afford reasonable grounds tor believeing that he will be

unable to attend a trial or hearing, elther party may, upon notice to the
other, apply to the court for an order that the witness be examined con-
ditionally by deposition. Attendance of the witness at the deposition

may be compelled by subpoena, The defendant shall be present at the de-

position and the court shall make whatever order 1s necessary to effect

such attendance,

Un October 27, 1yisl, with the real fear in mind that the two daughters of
Appellant rlldred Lailrvy were about to be taken out of the state by their natural
father puciuant to a possible court order grantinz him custody of them, Appellants
filed a hotice of Taking Veposition in the Third Uistrict Court, and a subpoena
Lo comrtl tne attendauce of Tracy and Carri at the session., This was done through
~lemel 1. iarr, their attorney of record at the time, and the Depositlon was
scheanled for hovemver 6, 1981,
1y81, Attorney Farr recelved a telephone call from Deputy

n hovembor 6,

‘munty Attorney swinn in reference to the beposition., Mister Gwinn said that he,
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1n hin capaclity and oftice as Deputy County Attoruey, was not golng to honor the

sappeent, and that coue:l for the defense would have to content himself with
crost o examining the gicle when the time came, Appellants can't nelp but wonder
Wnat ety lonmty Atitoraey Gwinn would du it, on the very day of a scheduled

wearing they were to telephone him and soy they weren'L golng to honor his
subpeena, The question  doesn't need an anuswer, bul evidently it is fine for the
presecution Lo ds as tney well please, even to the polnt of refusing to honor a
sutpoena, 1f it fits into their plans, and 1f honoring the subpoena might upset
their applecart.

A Motion to Compel was filed by Attoraey Karr on November 27, 1981, which
was summarlly denied by the court. Tr;cy and Carri left the state December 8,
1661, and Tracy has not been back, even though the defense requested her attend-
ance at the trial. Uee POINT 24, infra,

[t is a proper reauest for the defense to ask to interview the state's
Witnecs, rarticularly where their future availability is in question., The
detfense in the case at bar complied with the law, and did nothing more that that
which is thelr right, and the prosecution would not cooperate, It eecems to have
been the practice, throughout the cases of the Appellants, that the state obeyed
a.l the laws th:t went their way, and ignored the cnes that went the way of the
derense, The Ltate's refusal to allow the condlitional exaalnation of Tracy and
certl Long was o severs nbridgement of the appellants' ripghts, and a wet olanket
o oany ettorts they could make to put togeiher a mcaningsful defense. The unsure
and Inconclustive nature oi Carri's testimony both before and after this action
Ly the state rannot help but give rise to the thought that maybe the prosecution
An't wapt dotenss coussl to have access to her b:cause she might tell something

Bhtave. able Lo the state,  whether or not such was the case, the arbitrary and
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fupropel actions ot Leputy county Attorney wWoody Guwinn amounted to an obstruction
Siotbe dne process Lo oundch the accused nas a right, and that obstruction denied
ine fefonoo Whet coull have been a major tool of incalculable value in the con-
steneting of 1 viable etense., There 1s ro Way to determine what Tracy might
nsve sald at a Dlspositlion, with the sobering eficct of her mother's presence to
nake her aware ol what she was saying, so tiere is no way to assess the damage
tnat Mister CUwinn inflicted on the defense.

In a furtherance of thelir efforts to deny the defense access to Tracy,
the Prosecuting Attorney at the Trial, Paul K. Farr, played the innocent when
the defense asked 1f he would please have Tracy at the trial as a witness for the
defense. He sald that her attendance could not be secured because she was in
Arlzona, and would not willingly come., He knew as well as any State counsel of
the provisions ol ¢7-21-3, Utah Code of Criminal Procedure, and he also would

know thel Arizona was a signator to the Unltorm Act 1o Secure The Attendance Of

¥itnesses From Without A State In Criminal rrocerdings . 1t cannot escape thought

thzt he was possibly a bit afraid of having an clder witness on the stand, one
thet ho may well not be able to control, so the denial of due process which began
with Mister Uwinn's arbltrary refusal to allow a condltional examination of App-
ellant Mildred Lalrby's children (by refusing to honor a lawful subpoenz) con-
tirued riglt on ttwough the trial, with Mister Paul Farr's inexplicable failure
Lo wive thi lefense the compulsory process required by the Sixth Amendment of
the ittor Statos Lonstitutlon,
“tUnder this amandment, defendant accused of crime is guaranteed right to
compel st tendance of witnesses, and who the witnesses shall be is a matter
for detendant and his counsel to decide and it does not rest with prosec-
ution or person under subpoena.

Uotendant may not be deprived of right to summon to his ald witnesses who
it ix believed wav offer proof to negate government's evidence or to support
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detense,” U.S vy SEeGo, DL.CUNLY L1960, L8O koupp 467,

wnd tnrther, in Jight of the other actlons of the Court during the trial
¢hen the defense asked for a concession which might delay the proceedings even
tor a moment (See POINTG t1, 14, & 17, intra), the following applies, particularly
when viewed with the outright cooperation of the Court with the Prosecutor.(See
POINTS 14, 1Y, ly, 20, & 24, infra.)

"Accured's right to compulsory process for obtaining witnesses is a fundam-

ental right which courts should safeguard with meticulous care and award

to accused whether requested or not, unless waived by accused in manner

showing his express and intelligent consent,” BRIDWELL v, AD=RHOLD, D.C.

Ga. 1935, 13 Fsupp 253, affd. 92 F2d 748, rev, on other gnds 58 SCt 1019,
04 U 458, 82 Leb 1461,

The accused in this case did not waive this right, and infact made numerous
requests to secure the attendance of Tracy Long at the trial. Peul Farr once
again conveniently ignorsd the Constitution of the United States, and the
Constitution of Utah (Art. I, Sec 12), and from his actions, this appeal is
brought .

"thefusal to sunmon Witness for defendant at state's expense 1s remediable
by appeal....” FITZGEKALD v, SANFORD, C.A. Ga. 1944, 142 F2d 445,

POINT 9s THis TRIAL WAS HEARD BY AN UNCONSTITUTIONAL PANEL OF JURORS, COM-
PRIERD AS 1 wAs OF ONLY LIGHT MEMBERS.

i11al commenced on October 26, 1982, Between the prosecution and the de-

fense, the prospective jurors were examined, and the panel was chosen, comprised
of severn men and cne wowan., It is virtually inarguable that the trial was unfair,
Since, with o)1 the convoluted law and contested and conflicting facts, the panel

dellterated tor one hour and forty minutes Lefore returning guilty verdicts on
All counts, [t is hercin the contention of the appellants that the jury was

diconstituclonal as to the number of jurors, because ot (1) nature of case,
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involving as it did two defendants and tive crines, and (2) the serious nature

4 the oltenses and the virtually-capital nature of the possible sentences which
souid be lmposed on Appellant Timothy Lairby, depriving him of freedom for pos~
«yly the rest of hie natural life,

The Appellants are citizens of the Unlted states, and did not give up any
of the rights puarantced to citizens of this country, simply by moving to within
to boundaries ot the sovereign state of Utah., The restrictions and mandates of
the Bill of Rights are applied to the 5tatcs by virtue and power of the Fourteenth
apendmant ot the Constitution, a fact recently acknowledged by this Honorable
Court, and with those restrictlons and mandates comes the RIGHT to a trial by
jury, as held by the United states Coqstitution, Article I, section 10 of the
Utah Constitution notwithstanding,

"Right to trial by jury ranks very high in catalogue of constitutional

safeguards.” U.S, ex rel TOTH v, QUARLES, U.s. App. D.C., 1955, 135
FSupp 224,

And with that carefully guarded right to a trial by jury, comes the defin-
intion of the term as understood by those who framed the Constitution.

"As the guaranty of a trial by jury in the third article inplied a trial
in that mode and according to the settled rules of the common law, the
enumeration, in this amendment, of ihe rights of the accused in criminal
prosecutions, is to be taken as a declaration of what those rules were,
and 1s to be referred to in the anxiety of the people of the state to have
in the supreme law of the land, and so far as the agencies of the general
rovernment were concerned, a full and distlct recognition of those rules,
as involving the fundamental rights of lite, liberty, and property.
CALLAN v, WIL3ON, D.C. 1888, 8 JCu 1301, 127 Us 590, 32 Lip 223,

And rurthor,

"Inat trial by jury means a trial by jury as understood and applied at com=-
mon law, uni includes all the essentiul elements as they were recognized in
this country and Znesland when the Constitution was adopted, and is not

open to guestion. Those elements were: (1) That the jury should consist

ol twelve men, neither more nor less; (<) that the trial should be in the
presence ard unler the superintendance of a judge having power to instruct
{ om oo to the law, nd advise them in respect of the tacts; and (3) that



tne verdlet snould be unanimous."raliol v, .o, Okla, 1930, 50 SCt 293,
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_vun the Jungress oof the United btales 1o poaerless to abridge that right.
aet i Sonsrecs enacting a code for Alacka, providing "that hereafter in
trlols tor mlodemeanors six persons hiall conslitute a legal jury," was

trnive!lid in Jepriving persons accused in Aianka of a right to trial by jury
¢y @ comaon-law jury, as Alaska was incorporated as a part of the United
states.” HAOWLoEN v, Uus,., Alaska 1909, 20 ot S5L4, 197 Us 518, 49 Lmd 862.

Utah is part of the United States, and the prohibltion referred to above
extends to all the actlions of State leglslatures, and, by inferrence, to any
body that draws up the statutes or guldance for a state judiclial system,

"This clause has rendered the leglelatures of states as incompetent as

tongress to enact laws which will deprive individuals of theilr liberty

without due process,"CANTWELL v, STATE OF CONNECTICUT, Conn. 1940, 60
3Ct 900, 310 U3 296, 84 LEd 1213, 128 A.L.k. 1352,

Thefequirement for due process goes even further, to a matter of degree.

"A state or federal statute may require more in the way of due process

than 1s required by this clause but 1t cannot in any event excuse less,
WESTERN UNION T<LEGHAPH CO. v. INDUSTHIAL COMMISION OF MINNZSQTA, D.C.

Minn, 1938, 24 btsupp 370,

Appellants arc fully aware of the fact that a trial by jury can be walved,
but they made no such walver, and merely their residence in this state does not
deprive them of rights which are inalienable, unabridgable, and granted to
every American cltizen by virtue of that citizenship.

'heve has evolved a body of law, wnich the appellants, in their present
circumstence of huving to proceed in rro ¢, and from the confines of a state
prisen, canaobl Jdicectly quote, which says, in eftect, that the right to a trial
by Jury in the donstitutional sense of twelve-person panel, 1s based on the
"sexionunesy' ol the sentences which may be imposed, and that a lesser offense
need not be tried betore a panel of tWwelve. wnven 1f the Appellants ascribed to

such reasonine - which they DO NOT ~ they would sti1ll be entitled to a trial
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pefore tWwelve jurors, slnce a life sentencs wac a possibility for Appellant
cometby Tadcby, and bty anybedy's thinking, o lite sentence is surely "serious,"
Jhe crtire veight ot Amerlcan justlce requires thet the sentences imposed in
(e case at bor mu tobv vecated as unconstitutlonal, and the provislions of
(xticle 1, wection lu, Utah Constitution Le held as invalid and unconstitutional
ingclar as they allow o trial by less that o Constitutionally- correct jury of
twelve when a person might well be deprived of his ireedom for life, There 1is,
as well, ¢rounds to belleve that the outcome of the instant case could well have
been different had it been heard be four morec minds. Maybe one of those four
Would have brought some reason to the procecdings, something woefully lacking,
as this action mutely attests,
“Impartiality"” within this amendment guaranteeing a fair and impartial
trial is not a technical conception but is a state of mind, and deeply
embedded in the right to a “falr and impartial trial" is the requirement
that a jury of twelve men chosen to sit in judgement shall have no fixed
opinion concerning the guilt or innocence of one on trial and that their
ultimate verdict shall be based on the fucts as lhey are submitted to
them by the court under its instructlion and supsrintendance.
A “falr and impartial" trial contemplates a trlal before a jury of twelve
impartial and unbiased men, nelther more nor less, in the presence and und-
er the superintendance of a judge having thepower to instruct them as to
the law and to advise them in respect to the facts, and the establishment
{fe gullt by a unanimous verdict of such jury. BAKER v. HUUDSPETH, C.A. Kans,
1u42, 129 k24 779, cert, den, 63 SCt 201, 317 Us 681, 87 LEd S4b, reh. den.
O3 oLt 204, 17 Us 711, 87 LEd 566.

The trial was not lmpartial, it was not fair, and the base for such unfair-

ness was 1ol with the empaneling of only eight individuals to hear the cases,

JULND 1U: Do rRUosCUTING ATTURN Y WJ LTHHALD, Ch SUPFtES>ED WITH THE ASSENT

v TG vion b e, ol BYTDsNCE wHICH was MATORIAL, WMITIGATING, AND

PICh WA el AV Croakessl) PHE QUTCOME o THE PHIAL,

«n June s, lwol, cracy Long and Carid rong were taken vy thelr natural



Jather tor a month-lomy visit with him in Arizona, rr, Long was aware of the
ciorpe which wasn at that time pending against Appellant Mildred Lailrby, his for-
wer uite and the nalural mother of Tracy and Crrrl, and carried with himself,
mitually enoupgh, sone concern for the weliare of hls daughters, The calumny of
nis later a.-.ions in the actual suborning ol perjury from his daushters, or
countenancing same, cannot in any way be excused by such concern, but the Appel-
lants are willing, as of the early part of June, 1%8l, to glve him the benefit of
the doubt and allow that he was acting out of genulne concern for his daughters,

n or about June 21, 1981 Richard Long telephoned Appellant Mildred Lairby
with, as he put 1t some good news and some bad news, The 'good' news is the
subject of this POILT. Lonys stated that he had taken Tracy and Carri to a psy-
chologist in Phoenix, for the express purpose of finding out of the two young
glrls had been the object or witness of any improprieties on the part of Appellant
Timothy Lalrby,a Doctor Clinton Street

Doctor Strect interviewed both [racy and Carrl, and his very emphatic
vpinlon was that the girls had nelther been molested, nor had they ever seen any=-
one molested. Thils was the 'good' news that Long conveyed to Appellant Mlldred
Lairby,

the ‘bad' news trom Long, while not dir:ctly th: subject of this PCINT, is
moteworthy, and material. He stated that he wanted th: girls to stay down in
Arizona beyond the month agreed on, and untll the criminal matters were resolved,
Appellant Mildred lLalrby would not, and did not, zive her permission for such act=-
v, o Loy tung up the phone,  The noteworthy part ie this: none of the stories,
Wittern or oral, thot the state relied on for a conviction on the cases at bar,
had come out of Arlzona at this time, Up until now Long figured he could buffalo

Aprediant Milared lLatrby into letting him kecp the girls, Now, however, he reallized
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thal such tactics would not work, and that he weuld have to take other actions
1T b were poing to keep bio pirls, That this appeal exists at all is mute
‘estinony of the other actions that he took,

krile thie actual conlent of the interviews which Doctor Clinton Street
conducted with Tracy and Jarrl 1s privileged, appellants made arrangements to
take hls deposition, and on August 13, 1981, the Leposition was taken, tresent
were Doctor street, Hay Addington, counsel for Appellant Mildred Lairby, Richard
Long. Attorney Hyman Brazlin, counsel for Long, had walved his presence at the
session.

The Deposition was taken, and reflected Doctor Street's unqualified opinion
that the girls were neither victims nor witnesses, and his opinion was so strong
on this matter that he stated that if their stories were to change and they were
to later say they were either viectims or witnesses, he would believe them to be
lylng.(see App. ix, 3, P. 15,)

Sometime during the first week of Septemver, or thereabouts, a copy of
this Leposition was delivered to Deputy County Attorney Woody Gwinn, He refused
to stipulate to the admission of the Deposition, knowing as he did that it was
a proper and lexal document., One needs only to read the Deposition to see why.

At the trial, thc defense attempted to have the Deposition's contents
placed in the record (Tr. Vol IL, p. 426) by the testimony of Richard Long, who
was theye ot the veposition taking, but laul Farr objected to it, and the court
Sustain,ed Lhe objectlon, HMister larr's objection was that Dr, Street was not
pregent, anl, ty interence, not subject to cross-examination. tlster Farr is
as AW.ale QUL oony attorney, competency notwithetanding, of the requirements for
Lie adalsson of snch o Jocument, It was admlssible under kule 63 (3)(a), Utah

cules ¢f videnee, reterving to kule 32 {a){ ), Uiah nules of Civil Procedure,



caeredn doo tated:

{30 ovhe depusitior of a witpest, whotboer o nol @ party, may be used by
Ly puty foroary opurpose lrothe covt tuor o () that tne witness is

perdy oor (o) Lt the witness is at a vroaver dlstance than 10U miles from
tre olase ot trial or hearlng, or i+ -t 1 the United _tates, unless it
dppeals thel the alisence of the witieun won procured by the party offering
the derosition; ore...(D) that the ottty irering the deposition has been
aroable to o procure tne attendance ot the vitness by subooenaj....

e oworalng of (o) avove brings into play uﬂAlu’the compulsory process to
secure the attendance of witnesses, Considering the conduct of Paul Farr in the
matter of Iracy lLong, a witness which might be favorable to the defense, it is
entircly unreasonable to believe that he would have cooperated in any effort to
secure the attendance of a witness which he2 KNUWS would blow blg holes in his

case, See LHIDWsLL v, ADERHOLD, page 31, supra,

The competency of Appellants' counsel is not at issue here, but in the 1light
of other actions of the court and prosecution on natters that might have aided the
defense, counsel could have probable motioned himself blue in the face, and still
not recleved a proper heuring on the issue ol vecuring the attendance of Uoctor
street,  With that in mind, it becomes doubly incumbent upon ihe state to insure
“hal all evidence, in th2 best avallable form, be presented to the trler of tact,
fhe deposition was proper, and Paul rarr knew it, [he opportunity for cross-
exanination, seemlngzly at the heart of Faul rerr's objection, was in fact present
at the Leposition scssion, even thougn it was etrrectively waived oy the waiver of
attendance by atlorusy irazlin, attorney addingston, in fact, on page fifteen
M Apoellants ' Sxhivit Inree, actually did some questioning which amounted to a
vartial cruss evaminition, The Deposition was lepal, proper, and the actions of

Juty walt Lake County Attorney Paul K. tarr, self-serving and purposeful as

ey obore, tatally intects the State casve witha denial of due process,



I oan act ot ineaction of state vioiates Lie concepts of o falr trial it

oftends aralnst tie dus process clause of the federa!l Constltution, U.s,
ex rrl Lrodloon v, DY, DoCoFa, 1992, 103 viupp 770, atfd, 203 F2d 429,
cort, dene Ut Gl SHS UL 960, w7 Lod Lo,

srg lestloys the rower ot the court
uppressicn ol material and mitigating cevidence strips court of juris-

diction o proceed to verdict.... WU.s. ex rel ALkiluA v, BALDI, D.C. Pa.

15k, 1uh eluyp sql, atfd. 195 #2d ¢lY, cert. den. 73 $Ct, 639, 345 U3 904,

9/ Lod bshl, reh, den. ?3 SCt 828, WY Us v, Y72 bLed 1371,

foe only rossible way that Paul Farr could have properly objected to the
admission ol the leposition was in accordance with Hule 32 (b), Utah Hules of
2ivil Procedure, wherein is stated that “objection may be made at the trial or
hearing toreceiving in evidence any deposition or part thereof for any reason
which would require the exclusion of the evidence 1f the witness were then pre-

sent and testitylng,” lhere were more incidents of such blatant misconduct on

the part of Paul Farr, which will be discussed as is appropriate,

FOINT 11: Il PHOSSCUTION KNOWINGLY AND PURPOLCERULLY Uowl 'TLoTIMONY IN
THe ThIAL WHICH TH:Y KheWi OR SHOULD HAVE KNUwN WAL FeHJIUHLD,

At the pPrellminary Hearing for Appellant Mildred Lalrby, tncre was not
much of a way for the tate to know that the testimony they were using was per-
Jured, except tor the fact that the verbal testimony was not sustained by the
medical evidence.  [hat in itself should have been enough to kill that charge
right then.,  seyond th.t particular preliminary, however, there is absolutely
o excure for the conduct of the state ofticers. +The perjury in the rrelimlnary
F2aring into tne charses against Appellant limothy nairby its not the subject
Tere, ot Lt is e ually as obvious as that inm the trial, and will be referred

O b necessary to butiress the contention stated rerein.,  Ihe discussion will

BYoon o ceunt-by-count basis, starting with a melalng of the single count

“ielint appellant nildred Lairby, and COUNE Vo against appellant limothy Lairby.



_Appellant Mildred Lairby & COU'NT V apainst Appellant Timothy

sharpe asal

IR Theoe charges revolve around an allegea ineident in the bathroom of
the appellants’ hows, supposed to have taken place April 19, 1981,
jeislon unct  lold at the treliminary H s1ing for appellant lildred Lalrby, June
L, 'unl, Ahis version had Appellant Mildred Lalrby perpetrating a sexual assault
on the porson of Virginla Lairby, while cuild child was sitting on the toilet,
fiildred allegedly inserted the handle end of a kitchen fork into the vagina of
Virginia Lalrby, with sufficlent vigor to produce coplous bleeding, enough that
it took two flushlngs of the tollet to get rid of the blouvd., Carri and Trucy Long
were alleged to have walked in while this was happening, seeing the assault and
naking some comments about thelr mother hurting Virginia, (See App. kx, 4, Folice
Keport, p. 23 App. Ex. 1, pp. 6. 7. 10, 22, & 30.) Appellant Timothy Lairby was
outside at the time, taking his oldest son, Steve to the store to get some sauce
for dinner. (Jee App. “x. 1. 9 & 333 App., bx., 4, p.2) Appellant Mildred Lairby
used a cold spoon to try stopping the bleeding, App. Ex, 1, pp. 7. 15, & 27.
shen Virginia was telling this story to her mother the following Monday, the
mother, Wanda Lalrby, was drying silverware, giving rise to the thought that
such a cilrcumstance would stoke the imagination of a very young girl, App. kx. 1,
ppe 7 & L1, ‘the attention of the mother was brought to the girl by the state-
ment Ly iy girl, "I can finally pee,” 3ec aApp. ox. 1, p.9

Yersion 1wos  fold at the breliminary Hearing tor Appellant Timothy Lairrvy,
Jannary 7, 1962, this version implicated Appellant Iimothy Lairby, by having bhim
presept in tne tathtub, but yet the bleeding took place in another, bedroom
Pactlint, so evidently the bathtub inm the Lalrby residence is downstairs in the
deie be b hu, e Aup, SX. 2, Ppe. Y0~9Y. The state was allowing, even encour-

St imony the ©owes both confused ant which was regarding otner alleged
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incldente which were not listed on the lntormatlon, but which were handy to

Oty the Wotr o crad teeeure a bindinz over.s Tracy ond oarri Were still alleged
L tove walred lnoon the bathroom incldent, (opy. v I, pollh), yet cCarri denied
aretng anytiiin ' at wll 1n the bathroom (Appe ore oy pe 26), ar i milntained that

Arobe denlol thoone b the trilal (fr, Vos, o, . o)

version fwo (2):  The only incident which augcllant Pimothy Lalrby partic-
ipated in was the bedroom incident, never charged on the Information. (App. bx.
7, pr. Yo=9v), and Virginia implicated Appellant into the bathroom incident the

very day o: the rreliminary. Yet, Appellant was charged with that complicity on

Lecember 15, 19tl. in this version, Virginia walted for a full two days after her

mother's initial examination (four days after the alleged crime) to state that she

could "finally pee".(App. =x, 2, pp. 115-118},

e Version Two (u): appellant Timothy Lairby is outside again, and the fork in-

cident is cntirely the w.rk of Appellant Hildred lLalrby (App. wx. 2, p. 120).
Version Three: Told at the trial, says that sppellant Timotby Lalrby was

rot in the bathroom (ir. vol. I. p. 50), and there wut the oft-repeated coplous

vleeding. (.r. vol, 1, 5,-96, 1 6-167)

Gl

verston lhree (L) Tne tines of the tcerk were inserted instead of the han-~

ale, woich had been Lhe consistent version until aow (lr. Vol. I, pp. L10-112),
and Appedlant vlwothy Lailrby was in the bathtub watching, along with BUTH [racy
and Carri (Ir, Yol. L, p. 116-119}, and Appellant Mildred Leirby first used the
terk on Vircinte, then on Tracy and carri in turn (Ir, Voi. L, p.ll6).

wording to Yir, lnia, the bleediny was so bad that Appellant .ildred
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roulld not arrest it (Tr. Vol. I, p. 167), rtut yet there wore never any blood-
‘ulney pentles broughit torvard (Tr, vol. [, p. 9), despite the claims of the
cstrarg o, ftormer wite of Appellant Timothy Lairby to the contrary, (App. kx. &,
4, pp. 4 % 7). rven Wanda Lalrby had to admit that there was no evidence to

lend credence to Virginia's story, Tr., Vol. II, pe. 309-3173,

Charge of Hape, COUNT T agalnst Appellant Timothy Laiiby., ‘7This incident was

alleged to have taken place March 14, 1981, at the home of the Appellants, accord-
ing to the lnformation BLCRS1784,

The toundation of this charge has heen discussed iu FUINT 4, supra, but a
review 1s in order, Appellant Timothy Lairby was arrcsted for the Hape charge
July 22, LS9Ul, on the strength of an insufficient, improper, and unconstitutional
Information filed by Officer Guy W, Blunck of the valt Lake City Police, There
had been no contact with the alleged victim of this crime, prior to the filing
of the charze (App. Bx. 2, pp. 116-117), and the written documents, which amounted
to no more than letters, which had been extracted from Carri Long in Arizona by
nepStepmother, sald absolutely nothing which could have served as a basis for a
rape charge (App. =x. 2, p. 74). The arrest was unreasonable and unconstitution-
al, and 1t 1s beyond any reasoning of rational minds, barring the manipulating
of evidence or witnesses, or both, that such a charge could be malntained in
the tace of a complete lack of evidence.
this version is a mensge of multiple offeuses, not mentioned in the Information.
According to Wanda Lalrby, Appellant Timothy Lalrby had raped Virginia not once
it twlee, once on bebruary 7, 1981 (not charged, but that didn't matter to

koody Gwinn; he still cllcited the testimony) ani once in March ot that year,
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Papte NXe oy L lus~1 vi)  Jocording to wanay 1 i5ty, who wae the mouthplece in

‘

Fre Liwinary Hearlos tov Virginla, ard tie soucce of all the hearsay, the

Ctraary Ineldent was downstalrs in the pirle' bedroom, and the second, March

1o vlent, was ws tadrs cippe Bx. 2, p. 109), Carvrl, however, otated that the
ek dreliont {wherein she did not sec arvihine tike a rape) took place down-
stairs (App. ©x. &, p. 74) Virginia allegsed blewdlig and paln (App. Ex. 2, pp.
lut-108), but the doctor's testimony was that her hymen was still intact, that
thers was no evidence to support the fork story, much less an alleged rape,
whereln something consliderably larger than a fork hardle would have been forced
into a four-year-old vagina.
Version two: Trial version, directly from Virginia.

Virginia alleged a painful instance, where she felt entrance into herself by the
penis of Appellant Timothy Lairby, (Ir. Vol I, pp. 49. 57-60, 154-158), and she
allesed thiat she viewed an orgasm, and seminal ewmission, That such an event
woald be traumatic is beyond questlon, eroush to ourn memories very deeply into
a chi¥i's consclousness.  Yet, when asked about the coulor of the discharge, Vir-
ginia variously descrivod 1t as "little grecn spots” (Trx, vol. I, p. S50) or
“yellow and brown eixed" (Yr. vol. I, p. 1),

Clonitleantly, on page 1o5 of the trial transcript, she alleges that she
Lesaned what penctration telt like from an experience trom her brother. Virginia's
laioes 1nto tintany (lr. Vol. I, pp. l45-14y, 1/3-176), coupled with her admission
oor b bl 't mottor 1t she lied (fr. Vol. i, p. ©7), destroy her credibility
L4 witness, somettin both the court(it., Vol, I, pu. 121-126, 1089) and raul
"oy oconventently ienored,both the inconsistencles and tue total lack of

Awulirljity Tnoliw witneess serving thelr cuds,
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torcible woxual Abuze, COUNT II, and Forcible toavmy, COUWY [V, azainst Appellant

o=

quﬁﬁx_giihki=‘fheb“ two counts involve Carrl Ann Long, the daughter of Appel=-
Jani hildred Lalvey,  Che dbuse was supposed to have transpired on March 21,

pao, ot tne Ludomy o April 4, 1981,

seunt Ly owao Jdiomicoed tor lack of evidence, [I'hal in itself says something for
the tangled Web of perjury which the state used irn this case, since wanda Lairby
testified av [ilmothy Lairby's Preliminary Hearing that BUIH Appellants had
committed sodomy on Virginia. then Carrl and lTracy,while they were all in the same
room (Abp. 2x. 2. pp. 109-112)

In aidition to the incldent quoted on pages L5-16, iunfra, where Carrl denied
cver haveing been touched by Appellant Timothy Lalrby, there were other times that
tarri denied seeing or remembering untoward in the conduct of the Appellant (App.
X, Z, Dp. 4, 59-60) That in 1itself should have been the end of the Forcible
sexual Apuse charpge, but the prosecutor presscd on, and the court helped him in
the effort, (Uee App. &x. 2, pp. 16, 17, 19, 21, 20-28, 31, 33). ‘hat effort
actieved & bLinding over ol Appellant Timothy Lalrby on extremely questionable
hearsay.,

At {ihe trial, to begin with, Carri felt no particular compunction to tell
the truth, IrT. Vol. 1I, p. 346, That in itself impeached her testimony before
it ever started. 7Then she began to lmpeach herself.

Lhe denied having seen Appellant touch Virginia on at least two occaslons,
Veo Vol 1L, pp. 393, 3y she stated emphatlically that one incident took place
i weck after saster,lr. Vol. II, p. 359); she denied that the penis of Appellant
ever tou hed her, (rr. vol, 1D, p. 356-357); she biought up an entirely new in-
et abeut appe bt timothy Lalrby allegealy touching her senitals with some

SUUL ot tuy, wmhitobo obee could pot idemtily, (1i. Voi. UL, pp. 371-374), and she
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catet that che had said "yes" to certoln questions previcusly asked her in the
petiming vy earinss (0. Vol IT, pedyl, and cowpue to extract on pages 15~
oy WHT7d~)

jarrl oteadtastly maintained aurin rer iectisony at trial that her memory
was botter then thin tefore, but she could ¢ive no ratioral explanation as to
why. (IT. Vol. LI, p.392) Lespite her claims of a vastly improved memory, Carri
could remeber little except specifically lurid details of tne alleged incidents.
It is a matter of psychological fact that when a person undergoes a severely
traumatic experlence, they either completely block 1t out, or they remember every
little detail, important and unimportant. Carri's testimony was fraught with
lapses of memory, so many, in fact that everything she says is under suspicion.
She had been so "brainwashed" that she was even ambiguous about how she felt
about her own mother, Tr. Vol. II, p.350. ‘There have never been any credible
accusations from anyone, including fracy and Carrl, that their mother had ever
done anything to them, and they had lived with her continuously since birth,

Carri Long's testimony cannot be given any creuibility, considering all the
conflicts in testiwony, included in her oun words., when considered in light of
her previous testimony, she loses all credibility that a person would be inclined
to give hev trial testimony, and it was all in the hands of raul rarr,

Fereible sofomy, wUMNT 11T against Appellart Timothy tairbyi ‘lhis allezed olfense

involves Virginia Lalrby, the daughter of {he Appellant, then aged four.

Virginia, too, impeached herself rigzht at the start, with her own words.
Fhist, she sald she never lles, Tr, Vol., I, pp. 35-36, then she sald that it
doesn™t matter 1t she lies, Ir. Vol, I, p. 09, as well as admitting that she
Hdn't jaow whethior she hod to tell the truth, 1v. Vol. I, pJ4o,

The - nly incldent she alleged is referred to in pages 6l-£7 of Volume T,
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‘rial dranscript. gneicln she accuses both aope)lants of sodomy, and she says
it bota on Mlldred's irls vere present at the time, and the scene shifts back
oo torth from the biedroom to the bathrooii.  Ihe story does not agree with

Lairi’s testlimony, 1s Jdisjointed, rambliug, and almost impossible to follow,
This testlmony, whilch may well have been coached into her by her mother(Tr. Yol.
I, pp. l40-141) cannot ve credited with enough weight to sustain a conviction,
lecause there is enough doubt present in her words alone, not even considering
the prior inconsistencies and the conflicis with other witnesses, to relieve

her of any bellevability,

In addition, the opinion of the trial court notwithstanding, there are far
too many references to influence on this youtnful witness to credit her testimony,
(see Tr, Vol. I, pp. 82, &4, 85-87, 92, 103, 108-109, 134-136, 137, 140-141, 150~
153, 197, 168-169, 170, 173-176), and they implicate her mother, her grandmother,
Faul Farr, and at least one other person who had to pass Information back and
forth between ihe households in Arizona arnd Urem, Utah, The expected denials
were there, too, in wWwanda lLairby's testimony, that anyone ever "helped" Virginia
to remember. (Ir. Vol. 11, pp. 301-305).

Collusion was a distinct possibility, with Faul barr (fr. Vol. I, p. 92),
and Wwith utticer Hlunck (fr. Vol. II, pp.433-440, especlally 440, line 10). The
poesibility Ls very real that Officer Blunck was gulding the gquestioning of
Larcl, ont ousing tactles through the girl's stepmother that slunck could not
legally u: himselt, Also, since he was the only person who had free access to
Poth homes Lo the two states, the Longs by telephtione, and the Lairbys in person,
Fs name surtices as tne prime suspect in the shuttling of information which had

il 4, infra,
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[How 1o sCUTING ATTORNEY allbowsyw oo mVEL shooUkaGrl IMPROPCK

Pt el U LAT 0 LNCTDENTS NOT Grlidiarn on Pis INFORMATIONS, IN AN
bl Lo ow e A ONVICTION BY SHESR welGHT O UV IDeNGe,

Ipere were tive distinet inecidents charged on the Informations, after a
inll eighteen months ol police investigation, whilch included at least two
ceparate pollce departments, and the efforts of nuwerous, self-serving family
menbrrs who would have been only too glad tu bring more incidents to light, if
trey were there, Those rive incldents were, by way of reviews

(1) Mar-h 14, 1lyel, hape of Virginia, by sppellant ['imothy Lailrby;

(2) Farch 21, 1981, Forcible Sexual Abuse o Uarril, by Appellant Timothy
Lairbys

(3) April 4, 1981, Forcible Sodomy on Virginia, by Appellant Timothy
Lalrby;

(4) april &4, 1981, forcible sSodomy on Carri, by /ppellant Timothy Lairby;

(5) ~pril 18, 1981, rorcible Sexual Atuse on Virginia, by both appellants,
in bathroom.

Testimony was elicited, encouraged, and used Lo good advantage by Paul Farr
about at least the following inclidents:

(1) hape and cexual avuse of Virginia, ftebruary 7/, 1981, by both Appellants.
or at lcoust with both arpellants present{lr. vol., 1, pp. B.-47).

\2) wexual avuse i lracy, upstalrs, by Appellant Mildred Lairby, date
ievel eslabllished (1. Vol. 1, p. 47).

Vi) "Udmost o hunared times™, quote from Virginia as to number of abusive
ineldents by bolh Appellants (Lr. Vol. I, p. 5.

WGsatnrous bnel tent, Tork in privates, vy appellant wildred Lairby,

ALl LY, 1ool (v, Vole 1. pp. 92-57) only this time an ice cube was used to try
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nioira oy ool arriowere btoth victimized oo owodid

(o) owlomy on Virgtola, oy both Aprellantn, tate never established, (fr.

You. La phe O2=07 10 Lo, ahd darcl were preornt Lor this one, too.
(0] another batteoom incidernt, this tim: uhille tracy and Carrl were taklng
s rap, involving both sopellants {(Tr, Volo b, po 1ovyy

(7) Another vercion of bathroom inclicnt, or another incident, thls time
with Tracy, varri, and Appellant Timothy Lairby in bathtub watching Appellant
abuse Virginia with a fork (Tr. Vol. I, pp. l116-119),

(8) Ltatement here that Appellant Timothy Lairby was outside playing
baseball , then was called in to joln the others already in the very crowded
bathroom (lr. Vol. 1, p. L17).

(Y) Another rape, date never established, which took place in the living
room of the Lairby home, where Virginla saw a yellow and brown seminal emission,
with Tracy and Carri present to watch, as well as Appellant Mildred Lairby, (tr.
Yol. I, pp. 195-157).

All ot the torgolns camefrom the mouth of Virginia Lalirby, a pretty,
seemingly intelligent six year old girl, rair trial?

It is an obvious part of due process that an accused be apprised of the
Charges (yainst nim, ant that he be given a chance to preperi a defense against
those charges, lhere is simply no ratlonal way that thoe Appellanis in the
instant case could have prepared a viable Jdefense aprainst such an unscrupulous
mislaught ot allepations,

oue proceds requires that one accused of crime by fully apprised of nature

aud cause of churge apainst hime. JALINAL v. U.u,., C.A. alaska, 1960,

R AN U LN

‘o prupare o defense, an accused must hknow what it is that he 1s supposed

idetena apoinst,
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LT L it wAS A PReEJULDICTIAL DoNLaL - Ol PHOCESS IN THE COURT'S
el e b s A ek HOPLON FOF BUICR 0 ST L TAPRIC uk POYCHULUGLCAL
I L R O e SR RS T T AR B W G A i B NG SIS

trong possint Uity of Intluence Leing brogght to bewr Lmproperly on

Jirginla b teen wlddressed before, see page 45, supra, In line with tnls very
real pousibility, coansel for the defense wotioned berore the court for further
psychiatric eviluatlon of Virginla Leirby and wanaa Lalrby, There had been no
rrevious opportunity for the defense to compare directly the testimony of these
two state witness, since the state relied on the hearsay of Virginia's testimony
through Wanda at both preliminaries, The trial was the first time that all could
see just how much influence had possibly passed between mother and daughter on
this matter,

Counsel for the defense had, prior to the morning of October 27, 1982,
the second day of the trial, submitted a copy of the psychiatric evaluation
lone on wanda Lalrby by Dr, Barbara Liebroder to an independant psychologist
(With, of course, all references to Wanda Lairby, and her gender eradicated).
The opinion of that independant source was that such a personality was indeed
capable of cuch influcnce on her own child, to serve her own ends. UDefense
courtel ralsed the spectre of improper influence 1n asking for the testing, but,
unbellcviniy ) rhe toart, tecplte having heoxrd al) the ©ome evidence as the Appel-
lapts and the inry, salia "....that there is nolhine tricre tne vourt at this time
that indtcstes that that child was influenced in any manrer whatscever by her
WLheT an to ber Lestlmony ' (Tre Vol. I, p. Lih)

lho, at thils tiwe, prior to the second day of testimony (Tr. Vol. I, pp.
SO0 the tense mede thelr request to secure the attendance of Tracy Long

Lot triat,  Phe coort olayed dumb on the provisions ot Title Y7, Chapter 21,
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Yot soce ot oriminal o cedure, and cepaly Lot Stioriey caul rarr acted as
troaeh the 6t te were unider no obligatior "o o oowre tie attendance of a witness
un that wlittnes: were golng to be used ty or tavorable to the state,

fbe Suprewe Court has held that "fair jlay™ 1o "at the heart of due process
of law", BulLIba v, SHAKPL, 347 US L97 (L9k); LsiVall v, BRLLS, 347 US 522 (L954).
fny half wit can unlderctand that tampering with witnesses, or unduly influencing
Witnesces violates any code of fair play, and it is beyond reason that the Court
in the cascs at bar would countenance such a refusal to look into that possibility
as was exhiblited by Judge Leary in the tirial court. Judge Leary was, more than
once, more interested in keeping things golin;, and in proceeding to the end of
the trial than he was in granting a motlon which might bte in the furtherance of
justice, but which might delay the process, iee Tr. Vol. I, pp, 120-126, Vol. III,

pp. H46B-U4OY, 627,

POINT 15:  lieky wAS AN IMPROPuh JUltIhu OF OFFolisbs LN THE INFORMATION
FILLD AGAINGT AVFRLLANLD TIMOTHY LAIRBY, WHICH WAS COMiuUhush BY THE JOINING OF
IHE TERIALS OF THiS 'TwO AFESLLANTS,

Under the provisions of 76-1-402, Utah criminal Code, provides that

(1, A de:rendant may be prosecuted in a single criminal action for all
soparate oftenses arising out of a single criminal episode....

It the cawse ol the Appellants, the stute alleged ilve separate acts,
ercompaesing crimes Wwilh three separate sets of clements to be proven, those of
rape, sodomv, aui toreille sexual abuse. There w:s no single criminal episode,
unier the Jdetinition piven in 76-1-401:

In this ;art unlese the context requires a different definition, "single

Srimival eplooocc” means all conduct which Ls closely related in time and

in inelient to an ttempt or an aéccomplishiment of a slngle criminal ob-

HERER R
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Ir aditition to the actual different acts, the time clement destroys the
sendiety of dolnlne tne orfenses which were tiled agalnst Appellant Timothy
AATLY
wbore delendant committed a robbery in one county, and later, in another
county sore 69 miles away, plcked up two hitchhikers, and after having pick-
ed thew upy, tormed the criminal objcctive to kidnap them as hostages, the
differcnce in time, locatlon, and the criminal objectives for robbery and

kidnapping, rendered the conduct separate crimes rather than one single
criminal eplsode, STATE v, IHZILAND, 570 Pzd 1206

The Appellant was charges with filve crimes over as many weeks, allegedly
agalnst two separate victims, and requiring the proving of separate (and non-
tncluded) sets of elements of the crimes. The mls)joiniler of offenses was highly
orejudiclal for the Appellant, since the confuslon of issues, blurring of facts,
anl sheer welpght of evidence precluded the jury from making any intelligent
sifting of the crimes and possibly finding the Appellant guilty of some and not
guilty of others, Judgeing by the welght of unrelated testimony solicited by
the prosecutor, taul karr, that was preclisely hls intent,

There would have been nothing prejudicial in a jolnder of the offense charged
agalnst Appellant Mildred Lairby, and COUNT V  against Appellant Timothy Lairby.
The erime wis, the sume alleged incident, and the jury could have intelligently
Welghed th2 evidence., appellant Mildred lLalruy was fatally prejudiced by the pro-
cedure ns At transpired, because she was causzht up in the same oppressive burden
of faproper cvitrnce as was Appellant Timothy Lairby, as extracted by Paul rarr.

rar as the other three counts which were pressed torward to verdict
galnet aopellant [laothy balrby, the different crimes with thelr different
€lement., and the A1ticront victims places it squarely into the same category as
ZAll v, Geielinr, clva) Sy p2d 1325, wherein this Honorable Court held that

Thor Ll Yo oan dmpror 1 omisjolner of charces, charges precisely like those in



tne case at tar,

sodony charge 1nvslving defenlant's stepson should have been severesd from
chierees of rase tnvolving his two svepdavonters,

In the coa of tie Appellants, therc ohould tave beon three trial, to be
cotirely paopers che tor the sexual abuse charye alleged agalnst both Appellants;
e tor the codomy charres alleged against Appellant Pimothy Lalrbyy and onue for
the allesud rape,

Appellants, at the time of trial, did not even know thot such a concept as
‘misiolnder' even exlsted, and that was why they lnnocently agreed to the state's

proposal to joln the trlals. The fact that 1t was the Jtate's suggestion places

the burden of abuse and denial of due process squarely on_their shoulders, because

they would have known that such a confused, complicated trial, addressing as it

wouldg such inflammatory crimes, would élmost surely be highly prejudicial to

thz Appellants, Judging by the conduct of the Prosecution at the most recent
rroceeding, Appellant Timothy Lairby's rreliminary hearing, the Frosecution would
appear to have beon planning on a severe clouling of losues :nd blurring of evid-
ence 1o obtain their conviction, end a joinine ot trisls would make such tactics
sven easler., As a matter of law, bProsecutor [eul n, arr hwdl to know that such

a lrial wasn and wonld be a misjoinder in ti first pince,

Ul los kLProsAaN wo WITHOUT Mohit,  The offcense did occur at the hands
ot baul berrvao, Sor. I, pe #45), but it was oured by a cautlionary instruction

irom {to sirt, ot le ottt Would be the assumption,

S0l Uty e s U ALLOwWED THe QUAGHAL UF A SUBPOZNA wOR CuRTAIN wVID-

AND THeWBEBY wAS FANTY TO THY WITHHOLDING OF

' UTEREENVRNtS G0 N TRETOIIOI a1
Falo el nly s IPLoallily oVIDONGE FRUMOTHeD Detelof,

urin Juree of 12, Appellants arransed through the office of Deputy



_b 3=

ounty Attorney woody uwinn to have the former wite ot Appellant Timothy Lalrby

sartpo v owsycholosteal evaluation, to delermine, in the interest of justice, if
t1nt person vere pooyet. lozically capable of intluencing her daughter to the ex-
tert lenddy, lon-lv, i consistently alleced by Aopellant Timothy Lairby.

cmuant to o thils g oceaent, the battery of tests was duly administered at the
oftices of and by i, bar:ara Llebroder, at the cxpense of the Appellants, some
$350,00.

Yery soon after the conclusion of the testing, Appellant Timothy Lairby
was asked to sign a release so that a copy of the test results could be sent to
a Dr. iobert lard, who was currently interviewing the Appellants. The release
was signed, and the test results were forwarded to ur, tard, By that action,
Dr, Liebroucr ended any realistic claim that the results could not be given to
the Appellants by reason of Doctor-ratient privilege. She had forwarded to Dr.
Card a copy of same on the strength of Appellant limothy Lairby's signed release,
thereby acknowleduing that he did in fact hive the power to determine where and
to whom they went, this in addition to the simple fact that the Appellants, and
the defense in any future proceedings in court, owned the results by thelr having
payed for them, But the defense was denied those results, until the very week
of the trial, by the actions of Paul Farr.

rrom the time that Faul Farr replaced Woody uwinn as the Frosecuting Attor-
ney in the dppellonts’ cases, he acted as though the agreement entered into pre-

vicusly with er, Jwlnn was no longer binding. Alleuing the moribund loctor-

rattent rivilege ougusent, plus an argument that the original argeement had
eenin oot o Lrate-ott (the test results tor a polygraph exam on Appellant
Hdred Laivtyd, rar refused to glve the detense the test results, until he

Vel otina 'y cwverr bden beoa Jourt Urder from Judge sawaya.  .oven then, the



-

el lants wore denied the right to read the rvsultsy Judye awaya, evidently

eribine 1o the privilese argument of raul Ftarz, sald that only Uounsel for the
BTN I il the ropert, No only wot Cuwen o condition preposterous as an
Lipoti by ootate obtleers Lo deny the appellan't acersl to evidence, but also it

vas arainol the oiginal agreement entored into by Appellants and Mr, Gwinn,

bt woutd o iear trom hindsight that as sosn as faul rarr was charzed with
tie casts, anyihlng he could do to deny the defenze something which could injure
tne state casne was acceptable. It was only after extended etforts that the
ippellants were granted any access at all to the test reulsts, something that

was already legally thirs, but the deprivation continued right on into the trial.
{see Tr. Vol. [1l, pp. 450-boB,)

Defense hal br. Liebroder subpoenaed to the trial, for her testimony sur-
rounding the test results in question, and the Court allowed the subpoena to be
quashed, essentlally because it was inconvenlent for the doctor to attend.

The contention by the Court that her testimony woula bLe the same as that
wilch he hat alresdy denied to the state 1o without merit, bul tne defense never
received the opportunity to show their side,

Ihe psychological tests which the State was going to try entering into
evidince agralnst the Appuellants was that {rom a pr. Victor <line, and Cline's
tests, ay administered to the Appellants, were incomplete. Any testimony which
“eooiine wisht have given would have been based almost entirely on his opinion,
ard which, oy his own wimission, was heavily blaused because of all the unpunished
chilst avise v which he is privy., On the other hand, Ur. piebroder's tests con-
sisiet of 0 coumplete batlery of the best, most accepted tests in current use, and
-t ddeteodes's testimeny would have been much more than aprejudiced opinion,
he tertinory would have afforded the jury some credible base for judging the

clent G e Ll ed on the testimony of wanda and virginia Lalrby, something



sobeant e Lol Tron the repetior: ol oevicowo o u2tore the jury, directly

Salt o oo e Cototn the Court v tre srosocution,
oanl 1t oy IR Lo Iheelniloene 0 v JUsY, raliab T SIVE THu
| ot A Lo UCTIuhL [he v I [Ty BRIV SOV EENNTS §

owuol e wa ik sadhol The barw

e Treowi Advas Trons, alw breCLUol G
pee tulolsln Ly weos kol VerDICT,
The £ix ircas in which the Court failed to properly instruct the jury are:
W1} o tnstruction on the defense's Lheory of the crimes;
(<) .o invtruction on character witnesses for the defense;
(3)Improper instruction on the burden of proof required for conviction;
(4) Impropsr instruction on the competence of child witnesses;
(9) Laproper iastruction on the charge of rape; and
V) Laproper instruction on the chargec ot sodomy,
'hey will be discussed in order.
(1) { instruction on the defense theory ot tne crimes. It is a matter
of teirness, clnee talr play has been held to be at the heart of due process of

Law, o LIl vy SnAre:, and GALVAN v, tithoo, p. 99, supra, and

"o nocess of law' means falr play ond 1w thot process of impartial law
Wi b tiprir Locomse 3t s riyght. U o e re]l FMubloukltY v, kAo, DL,
TEELT v, v vupn 2,

et e dury e oaliuowe t, even cautloned to consiner betn sides of a story, and

Uve te oo verojoan tho welght that they te.m prop:r.  there was no instruction

Lo Uil el Uit cae, and the jury, theretore, would logically consider

Pt e ve s b o Lo crimes more heavily tin thiey wou.d the defense version.
ter Pi, tirooLroobe dn supposed to be telliuy the truth, and the accused are just

Lt

t ot o eriae, and theretore preiudged to be possiuly lying to save



i . b rebe o wen entitled toown b oaetion sty their vercion of

Yool Sl wibnes cng bt o b plver, cntirely within
PR STE N R PR T o heavily projudio 0 o0 tnut. on e
)t bt sdven on cnaXo o uitmen o Jor the Jefense,  Just
’ possivly tnds bl ds belng considered vorller than It croulu, tut it wWill,
’ Leverthelec: . ve considered in the order of stea,  ror a complete discussion on

the denlal of character wltnesses by the :rosccution, see tullT 19, infra,

Faul rarr tried desperately to deny the defense any character testimony,

.pd he figured he had, Tr, Vol. IV, p.670. iie continually argued against the
giving of arn lnstruction on character witnesses, despite some evidence to that
erfect having been given. The defense was entitled to this instruction, simply
on the welght ot what little character testimony did get in around Paul Farr's
otstructiors, The Court, however, agreed with the lrosecution, and the character
instructlon was withdrawn (Ir. VOL. IV. p., ©73. [nhoe dourt, quite literally gave
the procrcution everythineg they want=d, «nd gave the detonre nothing on this
point.

The Court specifically statedthat “lhose precise lssues that are to be test-
itied to by character witnesses were not tectified to by any of the witnesses,"
when be Acricd the deiionse efforts to have o character ipuiructlion inserted. The
Sourt wal, reteryir, tock to a point in the trial, lr. val. ILL, pp575-577, where
it tuled Aot character testimony had to be or “the gencrel reputation in the
Swminnity,” . Jlone! rarr, Jdefense counsel,triei to point out the errofor that,
bt oury Joart owioes adamint, again aisplayin, an wblding prejudice twoards the
o lense,

ble coog oy, o0 hades of wvldenco, Lidtes, as one of the exceptions to



“p ottt slion as to character, LI o tratt of a4 person's cnaracter at
' ceodtiod cine o weterial, evien e of 1, repatation with reference
Iheere bo at a relovant time in the commurdty 1n wnich he then resided or in
ronp o with o ubton e then habltually
Tmatter e V“,“:;;, (. 'mphasis addmif}

aute ey cgeei e 1y dienled tie A perlaats sometnlng which 1s granted
(rew by Lo Dove and statutes of the stat:, cven over the objections of the de-
tenne counsel, exbiibiting a total dlsregaid for the rights of the accused,

when the defendant did nottestify and crime with which e was charged was
not one lnvolving falsehood, there was no error in excluding evidence of
hls reputation for truth and veracity, but the deferdant was entitled to
introdue evidence of his reputation for honesty and integrity and as a
law ablding citizen, and there was plain ei1ror in refusing such evidernce
and nol piving an appropriate instruction. U.L. v. UARLAND, 626 F2d 1235,
5th Cir. 1980,  (<mphasls added.)

(3) Imprepor instruction on the burden of proof requlred for conviction.

The sourtel ftor delense specifically requested a change to the instruction
en the . tate belng required to prove gullt buyond a r-asonable doubt (lr, Vol. IV,
ppe 579~677) bat the Sourt refused, sayino thot the words sald it in effect, and
thet the soectitie words aoked for by the Jderenns were no Lorcaed,

lere ds corstituliornal error in a state cace whon the delendant requests

an instruction alons the lines of the text and the Court refuses the re-
quest,  CAnln v, BUIPUCKY, 101 oot LE12, Uo , 7 Led2d 241,

thie ourt committoa serolus error nere, and it was acamant despite repeated

etforts ty counsel tor detense {(Ir. Vuo. LV, pp. o83-604)

(L, waprope ©odnotructlon on the competvncy of child witnesses,

the sane o entiol argument holds wwiy here as held in the lmmediately-pre-
Vi sat Lint.  aree Je Ionctants' counsel awked thiit the instruction be changed

v voriore o the wpooitic guldance under olal- v, WILBahoUh, (Ulting unknown)

o bonk that the  phrase "has a sense of moral Jduty", the rrosecution argued
Snst b drcertion, cnowing full Wwell ao Lo fbd thot neither of the chlld

IR i, 1l caoe tobar had exhibited sach o moral duty to tell the truth.
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oo bty ety bothe adpdtted that 1t owas pornlootule Lo lle (lr. Vol. I, p.A0;
Py e HO) uce el certadn unspecitied condlitlions, conditlons which were

oo bed ot el cth Lo preclude the ponnibility of lics belng told in

W, the U art adarontly refused 1 chag the: instruction to contorm to
the puidlines ot bhe text, and thereby comsittoa roversible error, oee CAHTZR v,

iUJKRY, p. 97, supra,

(5) Improper instruction on the charge of rape.

I'he “wurt o oain refused(Tr, Vol, IV., p. o¥l) to change an instruction to
contorm to thre text of the statute, By lnsertiny the words which it did, the
Court left open o guilty verdict even on the plecemeal and inconclusive evidence
of the state, which, considering the allegations of bleeding, did not in any way
prove that any penetration had in fact occurred. The instruction was prejudicial,

and shoull bave becn changed to conform to the statute. GSee CART<R v, KENTUCKY,

pe B/, Surra.

(6) the court simply ignored the defense counsel (Tr. Vol., IV, p. 682) on
this point, brushing it aside, and golng on to another subject. There should have
btzen a cautionary instruction to the effect that the touching must be within
tre definition ol the term sodomy as dellneated in 70-9-403, Utah Code, and that
the touhdn bod te be proven beyond a reasonable doubt,

Patho the reversivle errors of the  oenrt, wit the prejudice of the Uourt in
che Tttt coc e oA ly arparent. vl ourt, it would appear, was willing to
topat ver Yochwar st grart the rrosecullon whiat they wuanted, and equally as
dhiing to deny (he detense the requested charges to the jury instruction. The
isrruction s dendts f the aprellants due proces. ol law, and cacnot be allowed to

stord an o Lone 101 conviotion.



Qoo v s GUTTUN, wITe L e cluas o e Lodiet'y, weddl Ly T
Frone et A s o shr o PINDE PO e 0 L i T Ve A TU

Co RURITY Uk DN The oo e et entboh 1 Y GasITUALLY

Ut ity o the Court to look oul £ the ripghts pf tre accused, and

Cosneh actlonn an o @re required to protect thooe richts,

Jhe ourt b the duty of seeing that toe trlal iu conducted with soliei-
tude tor the essential rights of the accutod.... GLasiuk v, Uss., I11.1942,

62 oot by, 35 Ul 60, 86 Likd 680,
ard 1t ls a fulfillment of the spirit =nd purpose ot the Constitution for
the Court to uxerci .o 1ts discretion in suchi protections, UALSUEN v, U.5,, 1955,
e bed 027, Yo Uls, App. D.C0 162, cert. den. Yo sCt 324, 350 US 949, 100 Led 827;
WILLIS v UL, LA, kans. 1948, Llb6b bzd 72L, cert. den., 60 .t 1499, 334 US 884,
2 Lwd 177
b rroneemtnr, caul rarr, repeatedly obcoted to bt attempted admission

5' testimony (lr. Vol. LLL, pp. G80-492, 5657-515, 574-579),

of character witneos
and his eirtoris were atded by the Court which iwmjroperly interpreted the law as

stated In bule 03 (08), Utah Lules of wvldence (o.¢ pp. S0-57. supra)., while the

«rtions ot banl tarr were technically within the bounds of his calling, there

come i polnt where widitional dutles befall hia, whether he likes it or not,
and whethe:r 0 will aimit it or not. 1t is the

oty of court oand prosecution to ovocrve, ona correct incompetent
TL, D.CUNI. Lo, LY roupp 275 olnts V. OLDHANM,

Cutino Ly
Loy, L0 85 red 775,
It 4 o wattor 1 substance, not merely form, that the court maintain an

cutluck {0 ther rivin., ot the accused, and its solemn duty to do so. That the

tne instant case in boyond contention, even to the point

Tlooneting ot o ing the law to accoawdite tne prosecution,
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v o T T oY DALY, w b e S U adlal,
i ey beidy appellent Ui Uhy g cirby vy ote o letler to the
T 1 St orong, kichard v, 4. vointt o Jetter, Appelant
cxoboadieot s cd oo et cempletely thee oo bt thee Sppeliints with repard to
prat frees oo ano connpiracy to both tes e e i nen o copviet Ahe oo eljants

of crim o that iy bl not committed,

In addition to the expository partion of tre lotrer (the first two pages,
if memory ferves) Appe-llant Timothy Lairby wrote another portion ot the letter
in whict he used his rrieshood of the L.u.i, thurch to deliver up hichard Long
and hathlecn Lausten lLong to whatever ve{its their calumny. Appellant is not
herein arguin; the merits of that second portion of the letter, It was not, in
1irht of what Appellant Timothy Lairby has since learned, a proper thing for him
to do. He wrote a follow-up letter to the Longs, apologlzing for any reference to
the Church tn tne Initial eplstle.

purit,, the fourth day of the trial, or somewhere thereabouts, hichard Long
gave a copy ol the entire letier to ftaul rarr, and rarr used it in an impeachment
eitert during Arpellant Timothy Lairby's cro.os-examination., {1r, Vol, III, pp.

Hlb- D30, Led=Giby, go-0s0),  The pefense ol not been apprised of tne existence

of the le'ter in the hands of the Presecutirn, .ttorney, ona they hal no chance to
Lrepare any derenoe too its offects. 1t is lono~estavlivhed tenet of law that
the prococutor ts unter a centinuing obll vl 1o Jdiscouvery, odt suach Was not

R RINTNT
todtirin, ioul sare teparated the 1ol vection ot the jetter from the
el ony dtton, ol attewmuted te hove Lo troducen by ttself, o e court

tefus 40y peecry roqulred that the oo tire Lotor b irtroduced, even thtiough
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peer e met veno e cptire letter bedoye tre gury (r'r. Yol. ILL, p. 620).
I Derteowet s b tndle polnt, ono tre wergee o1 belne able to throw the
e wboio o eane into oa bt disarray, with oo contento of the Pirst three
cwcoob tr btte g wen the everdngs rece oy lidtorrupted, ln detter was oa
caplete st terertoot evesytideg the decence wos tiyin to oot in fcont o1 the
iy, irowuen words, oond inosuch a compact lorm, thot the Ltate case could easily

rsve bevn destroycd by it.  wven defense counsel mule reference to "a whole new
field of examinatlon" which was being opened (lr. Vol.lII, p. 627), and at this
olnt, the chonces of an acquittal looked al least poscible to the defense. The
sounsel for the defense never got the cnance,

sonday morning, hovember 1, 1982, ltaul rarr made as contradictory a state-~
ment as has probably ever been made in a court of law. keferring to Tr, Vol. III,
pe 929,

M, AUl FAnns “lhe State's position, your Honor, is that the content of
these lettcis, or tnis particular letter, is not being offered slmply with regard
to whethor or not the detendant had testltled truthfully when he indicated whether
or not bee bat wmote o threat, The only purpose tor otflerlng that particular para~
sraph o s rebutrtal evidence to hls testimony.”

VL ool ML to o what?!

Boraor e MAttecting hls credibtiliny.
i eotior ottt statement 1s not neeredy 1L Lu oronsense. he Court
oty toth osartn Lf the letter.  an st tem oL Lo have tone latter Intro-
aobry v gerenoe wan dented, Tr, Vol. LD, p. thu

the proeneeator theon called as a witness the former L.J.os, vlshop of the
, John heltn homas, and questiorced him about the letters, even theough

o Dot oyt e 1ntrodae2d into evidernce, oust the Court had specifically
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TR ' R 3 U PR ISR R TE TR KETI S [ Cr ;b overrubed by
. et b o sl b by prosecni e ol bt b snecitically

g et i ey ende b to the aefense,
P I O S B L P e o R A O e I N T A o
e oty e w e Apedm s b, Dl e, T By o sl 967,
v theor s we e not o soeakline b o bepa b aed eviden o, uhe Gone ra-
Vionale mu Lo Uhke swey bere,  If eviocoeo o0 oo toined or inproper thet the ourt

will not inooany way atlow o Jdefense counsel to o amwent o Jb or Lo elicit test-

imony abtoul it, thoen surely the same probibition mest fobter the prosecution,

Loe o torne ceain tried to have tre ontice b 0 ol Lea, after fanl farr
hal brat Goeeowarny ocwver Lhe head with iU, o b Vhor o areln aended (Ur.
ol LD, v 0 Lo, when paal e [ et only the third page te od-

irown the tatal crror.

aittest, the Dot 1oanealately accomodatet bilm, oo

ol greviows e v bojed=1o nre judioe o ool e o Ine playing
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: conchusier b the o statets o e v i ot el ter 205, Lyt
Cansel ot thee areternse move r [orothe criomns a0 anto, alleging that Lhe
State hoed ted o osroven o any ol the clemento o b0 choeren, there was ovig-
L Ioprevionsly withoo evidence(.r. v 1. 11, Loy e was evidence

of sericus ~outilets on the verbal testimony, nol only within the testimony of
fraividusl witnesces, but also between witresses who Hab YU ARow fu SUSTALN THE

STATE 'S Caim Al Vol ll, ppe 450-451); theie were apparent Instances of witness

camperingg (e Vol L, ppe 852-453) any Loy, there weo the cl)-encompassing,

Sreimpechinge medical evidence that e

o every adderation Inothe State's

wheredn lecdin w

alleged, i Aart toolr the unuer advisement ([T,
doiy D, e 4% 0), and never bothered to rute on 1t ol bl one process in this

Seowis cbaply lett banpling.

ol Ly e oo A okl lalo e ool e e O e s el ITal o TR
R O 10 A PR AU BRI DO R AN
Cotpe prevind oo o PY=35~00, e rialral rocedure, the
nrtoag o Lextr by braad powert | poantore e D owheye appropriate, o

Ctave oty 0 bk e before e Gt st ces thiet oot ooer Court

I Cordgenenve aboany time prioa b rne il{ﬂpu.;l{,‘luu‘ul‘ sentence,
ot W initletive sy, oo 0 o wotion of o dutendant shall,
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oiltense, e the ctecen oot s omentally YL, o thero ls other good cause for

tro arrest ol wceaent, Voon eri sting inooment tre court may, unless a

Pl voecutttal of the oftente o 0 o b oL enloeret or Jeopardy has
it tedy, o e A comaklttment untll o vhe werontie b 1o cneroct anew or retried,
otur any ot order as ay Lo s prupsar undler the cirnum-
[

ootoart i the dnstont cace, ha' it oo gloposel Lo cerefully examine

1 dis.e ot the evidence, would have, art shoul 1t naw seen thet the wild blast

e ’ 1 ’

ot unveritied allepations were not sufficlent to surpert a verdict of gullty,

"he Prosecutor had proce:ded by the "shotgun effect” of fillliing the alr with

so many ditfferunt verslons of so many different storles, most of which were not
proper since they weren't charged in the first place, and such would have been
obvious to ¢ny analytical efforts of an unclouded and unprejudiced Court, The
sourt shoulid have dismissed all chargés, with explicit instructions to the Deputy
sounty Attorney, laul rarr, that these allepations be dropped, nermanently, that
they were based on tampered and influenced witnes:.es, and outright perjury, and

that the Uefendants should not be put through such a travesty for a second time,

FOIND 23t tder Wil A DeNIAL OF LUL b Glooo I Iiie CUUnT's n€FUSAL TO GHANT
P oo sl okt A NOW O THIAL,
Jhe ourt is sranted the power to order o new trial under 77-35-24, Hule
4ol tree Db fales of Criminal rrocedure,
notlon tor new trlal, (a) the Jourt wmay, upon motion of a p.rty or upon
it own initlictive, grant a new trial in the interest of justice 1f thnere

i.oany ervor or improprizty which hiid a substantial adverse effect upon
the 1dohts of a party,

smintel vor appellants, Lionel M. tarr, brought five grounds before the
Tauct Lf teter ¢, leary, on Jecember 18, 192, alleginz the following reasons

1 e o ontins of a now trial,



S dendod o Lte Tequest to b wne 10 coabion of tre minor children,

Lobone,

TR S T

Lo wnoevidence ot Ll 0, ot thsenr Slunck re oardin
LT A cooniro,and ttee ottt oL e toendant nildrea
B T Y I TSNS S
Clleo L, oapraey)
N Lt e Chos Devaesnt ol et Lt St ity e
witiwe: oo ol lonsy and Vieesndlo (07 o) ooy, rartio tly
v w4 beb thal when Voo L R Y A i

bucane vuvious that ohe was nod o pualitied witaess,
Lo oLl 1D @ 12, sapra.)

(1) e feni=l of Ahe roguest of the ditenuants that tne complete letter
ot Ltlmotny . lLairby, Jr. to alerhera Lons be aimitted in evidence
and not just a portion of it,
w2 pulbdl L0, supra.)
() Tiw denial of defendants' request that wanda Lalrby and the daughter
Vir:lita (lisa) Lairvy have a psychiatric evaluation,
(..ve PUIND L4, supra)

Wwhile the treatment of points in the rotlon 1or hew ‘Irall was not as exten-
cive oo 15 this submission, considerirns the tact that the Attorney Pro se has
cccensn now to ovidence of constitutional ana stututory avuses not apparent at the
time that Poticn was tiled, the lotion was timely, appropriate, lawful, and the
atusts allesed Therein Ly both the Court ard the prosecutlon were more than suf-
ticYent Lo justily a new trial, This is, of course, presupposing that a Court

e teradlng v Gwds telrness in the first place.  Judpe Leary was not, so the

tho for oW Grles wWae summarily dismissel, ond the grounds tor the request

L IS TR TR RS COMPLLTE Leoon v Cnosulohe Sl heAL 2VIDahok U

sllLLier o Gt Ly, wlh TO oUrbuitd sl LogooItLel Oy JUD wKaNT, rOR SACH

v ol e e AL Lalldlo,

Loibly, the moot precious ol oterns to ol Aw-rican law is thet one



Coerioe b nme bt to be dnnocent et v oLty by e prepon-
et vt oo tecond o reasonable coald,
preowpe i, respectiutly, reter the attention ol this Honorable Court

oot du, i, o, LYy 20, supra, tor aoroview ob the tatgl errors in the
aresentotion orotenial ol evidence in theln triol, it 1, their contentlon herein
thet (L. toey vere not civen the benefit f wn ancumption ot innocence, (2) there
was no o I-ponde. ance ol evidence possible by which they could have been proven
wuilty, and (3) there was no rational way thet they could have been judged guilty
teyornd d reasorable doubt,

There 1s little in the way of tangible evidence with which the Appellants
can support their allegation that they were denied a presemption of innocence.
3ince we cannot crawl into the minds of the jurors, that area is essentially
cloced, with the pousible exception of the chortness of dellberation which they
took betore rendering a uilty verdict. 1t 15 rot tu.slule for them to have
<fted aod Lorted tnrouph all the garbage that tanl rarr threw at them in one
nour and torty minutes, but whether or not that sin of uomlcsion was the result
of a predisposition tow:.rds a guilty verdict, or the direct result of Paul tarr's
"shotgun ~ffect” 1s impousible to say. It is reasonable to consider that very
pooeit y th o sorietal outrage at the recent spate ol sexually-related crimes dir-

soted ot ebilaren corld have influenced the juiy to retuin a guilty verdict

SLELYy ol chanee that the Appellants were gullty of something out of all that
oo Uaoscution trxrow oat, and that such epossibility pre juilced the Appellants,
teo Ll ot extent of oany conjecture on the jury's contuct.

aovine toneitle proof of such a prejudice, however, the appellants do
v v clte, nuie rous incidents ot prefutlice on the part of the Court and

Ceorceceator, 2 1oof wnich denled a falr coepraisal of what wes entirely



T S VOV | '
v . : oo daterial ocn oo It i, woich ool
L . P (R o A
; e vitepee whileh he oo - o By o0l o owtioh
R ST TR T oon,eroin ore Gary, [ S O T L N UV TRV b I s
eriiot. soro it aetalls as allowic bootinong ol i dnla o coout the

tines of toe tork having becn used on her ve dina, tespite his knowing that the

jonc Yo dlme t o rwe sers had inceluded tne bl end oor the tork. _he tines

are more tire teninc, and would have a Acp v offect on any juror.)

Le) the use ol a virtual mountain ot testimony «bout unrelated incidents
which, were never charged officially by the utate, thereby effectively masking
a basic lock ot crenible or tangible eviderice to support the charged offenses,

Tne Atpellonls are awore Lhat testimony atout certain, relatea incidents is pro-

I
&

to prove a propensity on the part of an accused to commit the charged crime,
il cieh tentim oy must toke tne form ot o prior conviction, or in some other way

rise above the cesspool of anverified rumoru, or self-serving accusations made

T who hove a reael interest in scein tte Lccuscd convicted,

Criov e et s tently improper pecr il vidern e b s cboan Lnpeah-
wnt o of Sy Lot timotiy Lalrdy.  white i ool lopns w un enicoly improper,
sl e Lttly ter ot oo oo criminal, baul oo oot ot labe Dex oz stuoid, oroas
o kil raeenter . he had to know thoot el e was dolng was wrorn., Lhat

[ T irrover, but, it a 't seen Lo oeiter to him,

tayre ool lapses under Sust the weight ot the four points listed
T towetl s e 0, an thils is the ralient polnt of thlo argument, that

Al ocereooot, i ot, tried the Appellants welore tn2y ever got to trial,



R it oo Corings oung ot 1l , mtitica whatever means

. i, - iv,oan be oaner i
Ll rnial ol tactner poychologl vl ot o tvo ot toee tate Wit~
sonen, et ter it o b ocome wlarirgly oo U bt o1 Was some collusion,

LA oome vitreos tosperin e on the part ot the cotier o Virednia Lairby,  The
coupt onimgly closet 1o eyes to, and denied Lo vory existence of, and evidence
of intluwrnce or ‘oaching,

(ty berinl ot 2 aefense request to secur” the cttendance of a witness,
wcain, trnee sourt pluyed dumb, and iznored the jrovisions o the Uniform Act by
unich 1ie col f have exercised the necessary compulsion to secure the attendance
of u detense-recuested witness,

(¢ ierntal ot derense motlon to strike tre testimony of Virginia Lairby,
sovin s Ly such 1enial that the Court belioved the 111 to be a competent and
quzlifled witneus, ani that she was being truthiul., (00, Voo, 1, pp. 1d9,)

(A denial ot admission of a lawful and proper aepositicon, Judge Leary
nas been o macistrate far toolong to not know abuut the admissibility ot such
depositions,.  Uhey would preijudice the Ltate case, so they were not allowed.

e ¥V oce L e el)

oy el ot any ertort by the detense tuo lapenceh a state witness., The

het oy o boed cr inpeachuent effort on v Anpellant Tiaothy Lairby,
Staoe v itmess won cbove such things. (Ir. Vol. 1L, pp. 427-429)
shoearedt tniads of character tostimorny lor the appellants, The Jourt
et and omisused the law to deny the avpellants what they should have had

Srowaeln U Uimony, At tbat erroneous interpretatlon surfaced many more times

croe s the ot fenied proper tentimony to the dlefoense,
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-ty
oot tne lengtn of tre irviil, even tooush out of hearing of
Gy, R L LW riatng prejuilce towacat any citorts to delay the pro-
. cooe it ety would be An o the dntereot o Juotiee, (I, Vel, Lil, p.
|
hoeorondal b terornce motion to Lridra iy evidonw prior sworn testimony
Lt arilorun, whoeno iU Was obvious to Live foicroo (andt hioo o n, e to the yrosectlon)

that for testlmorn, Lot eltered materially from oorlicr giccaent,  4gein, granting
such » motiorn would delay the proceedings, so the Court summarily denled the
jefense a ri-hi to impuach a witness. (.r. vol, I1, p. 391).

(1) laproeer jury instructions, not only those that depart from the approved
text, but alsu those which make 1t extremely easy for tne jury to ignore material
evidonce as submitted by the defense, Un the incidents cited in POINT 18, supra,
where the ounrt simply and lnexplicable flatly retused to change the instructlons,
It weuld ap:eas that cither (13 the Jourt was simply too lazy to rearrange his
tnow bty Lo aconodate the defense, {2) thou ht his version of the instructions
were bettor tioon thist which had been decidl on by tue nigher court, or (3)

tleured 1t suin’t metter anyway, since these iwo cree,s were so obvlously gullty,

Wl ile b wopellants reallze that ti- for.oin, 1u not, to be perfectly
Areot, ooty te the polnt of an insutliciency ot uviaence, it is meaterial to
todlocs by tiere woo atsolately no eflort, oo elither the ot of the Coart or
bne o It stonecation, Lo get to the ool eviier e, rhe prosceutor contented
Vithoooeee tiot was made up ol sheer welgnb oot amrelated evidence without
ot o stk o b charges as st oted, 1elyln oo perjury, and

i

attirating evidence, cnd the Court contenteldl itselt with letting
v o bve tree relon to do whotever b [Loured could secure a convictlon,

oo W proceedings even At Lhe €xe o of the leternse,
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ot 1) all: L 1
R
ot . ' oty the w the o o o e Loy e Eollowing
proovdor b b et to hert
Cbowetle Ao he presence of Lothooappo 1! onbn,oan, doo I, pp. Be-47),
Acasc i by Jnsertion of Appellant Timothy laicrby's finger, p. 47.
che e b t"slmest 4 nundred timec” at pore of Appellants, p. SL.
wiftreste oo naral o emiosion of Gsppellant linothy Lalrby, and such emission
8 desoribted o belnr the color of "lit:le wsreen spots", p. 58,
Sodomived by wotts App2llants, pp. Hl-oh,
sbacod Ly the ipcertion of the tines of a kiveren fork, pp. 110-112, told
in rusber 1overclors, With varying witne,.es and portliepants,
Wit oo seadn U oemission of Appellant Timothy airty, ind such emizsion
was leserited o, tein the color or "yellow and brown abxea™, p. 155

Victimieo v lneest in her home LIn trem, p. 1O,
ioootine lrom rork inclaent was so ved that it coaidn’t be stopped, p. 167,
Plont il e Latrby arplied an icecul: to arrest bleedilng, p. 56,
Wi to believe her mothrr, wanic Lelrby, the following was

B i1t l with a cold speon (came bithroom incident), 1r. Vol.

Fred ot tet twico by Appellant Timotby Laivby, aop. mx. 2, pp. 10J-104,

s Ly eoooalted o in pavt years vy 4c,o-ilant Ulmotny Lairby, App. Bx. 2,



[ 1L wen o G s luhy Were Dol ool oo ottt ury, but they do
) ' it b Arnts o oahe otatc woul t tnoe e L:llove tnot thils young
Coo it coob thare, could be cuntocte b o ad Lesual sssault by at
P N SR oy i fingers, torke, tovarious other uoally parts, over
S ooty o bt when examined L, oLt Lolan » 4 hours atter she
TS BT wilt Ly o Kitchen fork, wnicn cilt wan e companicd by some
serrdtle tbeethe, foor hyiern would be intoot,  or L' tioire woild be no evidence

o: scarving, tears, punctures, laceration, cilretenlin, ot any other ol the tell-

t e sleny ol oviclent physical atuse,

v cats ondy be led to belleve that tnlo yoarg loly vonsesces elther o re-

mareoble cocaeity for tissue regeneration, bLorierin.g on reptilian, or she posseses
a remarkable imasglnation, one being actively ted and curried by her mother.

The rope simply did not take place. It appellant rlwothy Lairby were such

a sexual deviont as to force himself on his own daughler .t such a temder age,

there 15 atsolutely no rationality to the thought that he would be so careful,

and €oomuct bnocontiol of hiimself, that at the helihit ot such moments of illicit

caoston, b could or w onld restrain himself trom rupturing her maildenhead. If
Virsivde Talrby, ont e v mother in allegouly repectlag what Virginia had told
ey oo ot bt 11 bBleeding that she did, o hoed only alleged a touching

SIooondt o W vn e

coelfand Azpellant Jiwmotts salirby, then the Appeliant

I TR tlows o0 Liewn.  ohe wib alo o nbeoabie, however, and she wiu
e Y ooty tneretore, clven e i perlty in slee between a four-
cor= 10 v na, u s fudly mature nele ponis, met W Lome thysical evidence

Sreteer te beeroof vy, lhere i1s nore, Lo tie coneclusicn s oovvious.,  Agalin
' . et verv o soctive imasivation, or omething much w ller in a legal

ety kit were planted in orer o conocloduness by aomother who felt
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, VL i resented wite KRR R B % R P Y 0L S O 2.4
o i oo . i S, the Vo Stifen, i wihoae i o et tet b W L ey Gy
pesve toos Uoanl owhie Lol it wes all rvendt v e, b sttt o to provlems with
cratodad toes A Lo past, when the tostimony o vl i taren as it should

pave Leoen seen by the dury, it will not sustein @ vullty verdlcet, and such a

viewine vy the Jury could only have taken plece 1f tne Jourt ned been a bit more
aware o: Liwe rights ol the accused, and allowel an impeachment of Carri by her
perviods tectimory. See pp. 15-16, supra, tor @ reference to what she had pre-
viously sald, which would have given the jury a basis for crediting her testimony.
Che inclaent tbdn'theppen, as can be seen casily by carri Lon's previous test-

imony. ahv: 1oct tnot owne testified as shie ddit tontitics in o and of itself of the

ot under somewiere L otweeno January o, Ly, and vetober

presendes ohe bood Lo
2y b,
Jothe wles e wrertle sodomy, Yirginlae oolriy.,
i, peo e L wlth the storics Poo s syeag it Jlrd, and the way
T L, 30 e Lol ot other testimony,  o:ovL denled, coar ictently, ever

weulte e Lient Lluotty salrby ever tou b Viroiria improperly, yei, Virgiria,

Loy sty b 1L, states equaliy oS vaphootically toat eltier Carri or

SEto woo et e witness the eplsode. o atsition, many of the incldients

inclae Uoac wn integral part, o cuute perpetrated on either or both

STV ivly vy tielr rnotner, somethin: they have never corroborated in any

(e eviaence 18 based on tne parapatetlic testimony of a

Bad, i, i,

and Tearranges hor testimony to sult whomever




e Loone dnoe o catbenee et the tine, sne micy was obviously swayed in the

Cier oot drist testimony by toe cuience of any meaninstiul caution-

St e Dreds the dourl, end by a st nlothe loart page at the begin-

Ve tricd, reterrea Lo Ly Jaul ezeroan bl openine remarks, on page 7
froo ity Chere 10 1o way the tooLimorns ol Lheoe tho obviously-unqual-
jriet wWitrersooo can be credited as woult the teciimony of wdalts,

CoNLU VY, and chor e agalnst Appellant Milar 0 sadrby, rorcible bLexual
sbuse, Vireinia  alrby.

Tho simple, unimpeachzble testimony ot v, uruwell (fr, Vol. i, pp. 8-17)
ertirely ord abteolitely destroys any and 21l Ltore eviilence on these charges,
relatins to the allegeld insertion of a fori (harule or tines, you choose) into
tne tender, vascular tissues of a baby's vagina., (here i1s no evidence to support
the charge, somothing iynored by two police nepartments, z ulvision of Family
vervices lareworker, halt-a-dozen assortci judgern of assorted jurisdictions, two
courty attorneys (two more 1f you count Juvenile “ont;, and, most importantiy,
the motrer of troe child,  oven manda Lalrby tad to camet tn-t she saw no evidence
Liodemase to ner daugshiter's genitals which could account tor such severs bleeding.
VIr Yol, 11, uap, 3U9-313), but that hea not stopyped her, over the previous twenty
cont s trom Jestroyinglives and families, and periuring herself in an eftort to
crove somethdip s Ukt v 't there to bedin with, il th reby secure her custody
T1our bl e,

b ot would have you belleve, in aadition to the monstrous body of

roory thoot caner out at the trial, that the appellants were saturday perverts,
dEovea wY i, abd the allesctions, charged arnst uncharged, happened always on a
turide,, oot ey olvaye convendently bajgened when tne children of Appellant

cthy bbby e e e ent oona visit to witneos the vooturdly uceds.  Ihere



Lo (B S ! Tty mo ot bon between the
1o IR Lo T o, (T PR tecbandln ol visits lrom the
AT IR okl lant vt cree, ot b pened daring
U . oant coanthy Sairby, e S Tiet ol coehean)en, wan alone
R T P Coland oal Jeant oA h S ;oo bobore the appellants
w o meer e, lerhin e pened, at lesor g . el o v il fuhig
[N femonst ooty v overy Williog i, odl et o mpried of aideped
qrunide e daento) v mentioned. ne oo de TLE R R P A SV AR A S improper had
T AR BT B IR reling eltorte b Vi- vt ot In s totndx
would hoove Lregnt Lo oul, lhen atter tre oo coon b vioito trom bhe balrby

cnilarer, trere wes another six weeks belore lracy and Jarrl went down to srigona,
and no allo o tions bove come from that tioe-, oo was one allegsation at the
cpial, frem lorril, tnel oan inellent of cbune LY 1o the weel alter aster,
tat that b cnre e ary, sinee sne el oottt by chilaren were present

Witris arlb oo b Coacttea ol v ord that there were

vaain, v venienbiy

nu vichtse adbter oot o wesend,
I N R SRR R P10 VPP R R TR CURL I ) S (T ol sed the complex
wection ol the coataboictoert of tne Gollcll 0 g ] Witk & reasonable
dy ot [RFTR
it coe o sutliclont e e ;! oot et e sl th
Leond tivity (e St ol Uy, the oviaence Was not
o o, omesond o e b S, o b heeiadan ! dted oy lne)
I 1
S IR I BT IR Sotes are Lo bt st o ol of cvigence
ot i uilt i osnonable voatd b I corci by or o svidense with
PO ey e b the corpus Bty b i R SPREEES RIS S I S U SR TN SR
. b e i vt er sl e e N R b, nrb loeon b



i [ S T I S S SR TR TR e N Y T B Y] Ao bhe Lbory., e
l ORI PR vy P ane ot s e L e vt T, ) since
. PP L con bt these g s e b et e o bed by thiat externsl
BT P B R R ) oo byt s e e by i e ek the rest f the
T " . [ O SN P A VS t O | [ Wl also
IR R BV AT et 'r'w:;_ HENN]
e peverce oqur. onvictlon foro g et videnco only whoen the evid-

mec, Sooviewed, ioosutticlently fve . iuniv o inberently improbable

thoat recsonable minds must have entoriodned Coasonbie toubt thot the de-
{endant commitied the erime of wrioh e cvicbeds (oooting olalll v,
ploboorbs, ol poa e b, 1168 G Iln, foy ved oL, 762 (1979;

Vo, W Ied 8L, i, V. Loohu, SS9 124 216,

SUR L v s

R U Y

Avpellants subnit thet the evidernoe w ool by e Stane oainst them in the

case oat Lo ow

BOTH sulfiently inconclunive and irde repntly improbable, to such a

wpree e to vitlate the convictlons,

appelbants have o quarcel witn the oot b reviowing conrt takiog o
storee most bavorabro Lo the stale.s Lo bsllog, oo, Shic ourl ctated that

Uhe tabrie o evigen e against Lhe defontoogd Locover bt pap between the

crecamution of lnneecnce csnd the proof ot oad i ocongroy, L)

andt, v lieer, thet

vews o e vicwlne o court will streten the cwiber ULy fobric as tar as it

1 o. rut thils does not mean trotr vba nrtocar Loede a speculative
} e Core s dndng o i order oo Ualn o canvietion (upra, pld)
chotoo by e cerse and Sudiolat o niee b U b cvidence as opre-
Srrtoa U e el e boants el oo et Coaby v oratetn, dhe eviden-
iars Gl rent toet ety by, First oot e e 01wl evidence, bhen,

ey el reres e dly by the material soof tne aitferent versions of
Lvtbe it den, apd the catright Ties mixe s dno boor oot meersare. Lot only was

' PEiclopt v ot oo o cuanport Lo cher 0 e et b place, but even



mea it the Lotedin o eviderce at ovomiicoor 0 s in by tee cronecutor, it was
e, bty and o Lo et b b L b v o onnder 1ts owWn
oot Lol e el with his Lactier cordnsron Was to lmplicate himself
S et e, b very potsibly eriminat, cotion v oadn o conviction at any
b
doer g prasecutor inoa state court inocwoilty ot sach unlalr, dishonest, or

ot e conduct s to prevent a foir trisdl o detendant, then defenuant
has been denled duc process called lor by thin (Lhe tourteenth) amendment,
BUkWlLL v, T TS, C.AL Call 1957, 2y bod Lol eort, den, /8 Set 271 (2 mems),
166 1), H‘);), 2 LEdrd 1943 reh, den. 7 oot ¢4 (2 wmems ), 359 Ul 927, 2 Lied2d
304,

the evience, when viewed most favorably tor the State, will not sustain a

conviction, omething amply demonstrated herein, but, appallingly, something that

was known by the irosecuting Attorney, taul K., btarr, before the trial ever started,



Sl el

X WOl b el L pret b e g troy o1 the arrests of
o R dbont o)l the polioo oy o Yool ik an €iually claring
o toos bl tdnation of s Ll i vt ol duonance of warrants,
i A0 e o badory seerdnes into tne eraroooL o 1r o apellents’ trials were

cut L bnoTor tiltesn Lo sueventeen months, Lo tin, on o wWoich one you'ce looking
o, and every delty, save one, was due to actions ot the prosecution., ‘lhe Court
pocket protiems also lle at the feet of the otat..

The triol court was not vested with the requiclte jurisdiction to elther
try or tu sentence the Appellants.

Ihe trial 1teelf was a portralt painted in the colors of suppressed evid-
erce, periury, and Lestimony about improper, unrelated incidents. The Court
consisterntly dunied the defense motions for anything which might delay the end
of the proccedings, cven 1f that delay were proper und In the interest of Jjustice.
such actions included:s denial of further psychclogicil evaluation of two closely-
reloted State witnessesy quanshal of sub;oena which would have allowed the ad-
aittance cf testimony favorable to the deferse; aceniul of meaningful character
testimony about the Appellants; denlal of detence motion to admit prior testimony
ot State witneshes, desplte the possibility of perjurys dernial of defense motions
to strike obviunsly unquelified testimonyot child witnessesy and, at the last,
duiinl ot detense motion to dismiss - or more properly, the ignoring of the
a.tion, siace t,o Sourt never ruled on the lotion at all,

ie sroseeutor ellcited testimony about the exercising of MIRANDA rights by

sollant Milidred bairby, and while such is not, in and of itself, grounds for
eyl nows o anedn to show the deptls to which the brosecutor was will-

Iy, to oty tor o convi-etion.  he used Luprorer, articl evidence in an



G el lort o St et avpellar b onhweiisy ot oy, e onerally was the
T B AR AN T vt he net Lo kroow o, tie ppellonts cre willing to
L, e N v noWn) was bobne e e Jarea tentimony .
L verorotaees Lo omodify its Jury o inotrections bo oconform Lo the more
PR R B R B Voo stherwlse impropor inetructions to tne panel,  The Court
qQerie oo mtions to arr=st judgement, quoi tor g new trial, all of this, be-

sore, durins, ond alter the trial, in the face ol o complete lack of proper,

aredible evidence to sup sort the charges.

Tiis Hororable court should revers:e tl: vordlcets of the lower court, and

ertor o overdict ob acgquittal on all charges, «nd vuch order may be vased, gen-
erally, on cither or bolh of two sets of circumsicnces,
(1, the tutality of clrcumstances survounding a mockery ot Justice

11 pletendant) was falsely impriconcd und wubfected to a froudulent trial
in o« criminal case -nd a wrongful convictioo by reason of a wilfull and
malicyons connpiracy designed to thit ornd wo.f carried out by state offic-
fols ol oths rs acting under gulze of siate law, such conduct would amount
tooa deprivation of (defendat's) livorty witheut due process of law,

Loy e neiwaVali, CoAe sich 194g, 170 v Lulo,

b ol st eroweil Lt of errorstomnditied by the stute and the court, even if

nome ot the errors, ot ondirg alone, would Jjuctify o reversal, which is not the case.

Wlore e of alleeed errors speeified conotitute reversible error, only way
in whion mik it tion thereof could oper te to orejudice defendant would be
! v crror, althoush standing, alone wlght not be prejulicial,

notinotion witn other fuctors would crecte prejudice, STATS v, MOUKE,
[ AN | “d 7S

Lnocitoation w

vkl sy elbants pray this honorable ourt to grant them a Judgement

Wit b oo ol oetor and to enter an ord r to the etiect that the ostate

o i o Lrom oy fietler proceedings in this retter, lven the obvious
i leibaty or obtcaaning justice throush the instrumentalily of a new trial,

i, oo conitoe, e snd SHepIBLE evidence, or, failing that, Appellonts
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thico con sl oot rant them whatever ye)iet it feols appropriate
poea b
crpeetbally sutuaitted,
. //'
/ : .
o g P L
cinolty Loy, s, aro oo
oy ro o for Gogeilants
s bt e Bos 2y
) B tah cAHeO

CEHTIFICATIE Cr oo lug

under

I hereby certify that the foregolng srict of Appellants was duly served on

sounsel tor celpondent, sarl b, Uorius, Leputy Altorney-.eneral, otate Capitol

suilding, ..alt Lake city, Utah, by hand delivering three (3) coples thereof,

¢

b .
this “ " day of Jeptember, 1983

S | () V/" ////

i
{lmothy M.”Lyirvy, Jr,; fro Se
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