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copellants, Lofendant and Counterclaim and
so-2lalm Plaintiffs, American Coin Portfolios, Inc. and
owood Manor Co. (hereinafter collectively referred to as
‘snerican'), througl, their attorneys for record, submit this
Lriei on Appeal.

I. ©NATURE OF PROCEEDING; DISPOSITION BELOW:
AND RELIEF SOUGHT ON APPEAL

4. ature of Proceeding.

This is an action for quiet title and foreclosure of
certain interests in real property, filed in the Third
Judicial District Court for Salt Lake County.

B. Disposition Below.

American appeals from a Summary Judgment entered in
favor of Respondents/Plaintiffs and Counterclaim Defendants,
Ronald and Pamela Jones (hereinafter collectively referred to
as "Jones"), granting priority to the interest of Jones in
the Subject Property over the interest of American. The
Summary Judgment rules on the respective rights of only two
parties to this multi-party case. The District Court,
however, directed the entry of a final judgment, finding that
there was no just reason for delay. Additionally, American
appeals from that certain order of the honorable Judge Dee
wted April 27, 1982, denving American's Motion for Summary
Judgment and finding that the evidence of indebtedness held

Vo

American is not secured by American's Trust Deed on the



Subject Property. American also appeals from toat J2rtaln
minute entry of the Honoracle Judge Dee dated Decenoer 7,
1982, denying American's lMotion to Vacate, amend or
Reconsider the Order of April 27, 1Jl&Z.

C. Relief Scught on Agpeal.

In this Appeal, American requests that the Summary
Judgment and the April 27, 1982 Order be reversed witn
directions to enter judgment in favor of American by
dismissing the Complaint herein as to American and granting
priority to American's Trust Deed security interest over any
interest of Jones in the Subject Property, in accordance with
the Counterclaim of American. 1In the alternative, American
requests that the Summary Judgment and the April 27, 1982
Order be vacated, and the case be remanded for further
proceedings.

II. MATERIAL FACTS

A. The Disputed Security Interests.

1. This action involves the status and priority of
a security interest held by American in a 320 acre parcel of
undeveloped land located in Salt Lake County (the "Subject
Property"). In September 1980, defendant L. H. Investment
owned fee simple title to the Subject Property. L. H.
Investment entered into a Commodities Purchase Agreement

dated September 22, 1980 with American, under which American



crvanced 200,000,000 ro L. d. iavestment for the purchase of
csoid. JuU-od4 "Jommodities Purcnase Agreement'; R. 201-204
‘sifidavit of George Drykerman, Vice-President of
werican).  To secur2 performance under the Agreement, L. H.
‘qvestment executed a Trust Deed Jote (R. 271-73) and a Trust
Deed on the Subject Property (R. 275-78; hereinafter the
“Trust Deed"). The Trust Deed in favor of American dated
September 4, 1980, properly recorded on September 24, 1980,

recites that it secures "payment of the indebtedness

evidenced by a promissory note . . . in the principal sum of
$200,000.00, . . . ." (R. 275).
2. Under the Commodities Purchase Agreement, L. H.

Investment was obligated to deliver to American on October
22, 1980 a gquantity of gold that $200,000.00 could purchase
at 90.5% of the London afternocon price on that day. On
October 20, 1980, L. H. Investment and American entered into
an Amendment to the Commodities Purchase Agreement (R.
286-288), whereby L. H. Investment paid American the
$19,000.00 discount premium, representing the difference
between the purchase price specified in the original
Agreement and the London afternoon price on October 22, 1980,
and L. H. Investment agreed to ray the balance of the
purchase price ($200,000.00) by delivering to American on

dovember 22, 1980 the amount of gold which could be purchased



for $200,000.00 at 90.53 of cthe Lonuoll s orison | 0aoe o
that date. The October 20 Amendment recltes 1n paraygrapal

that the Agreement as amended wilil continue toS Le s32CUrad oy

' "

the Trust Deed (R. 287;. This same "roll over' oi tae

5

indebtedness was repeated on November 2., D20 and Jecenover

—

22, 1980.

3. On Decempber 5, 1980, L. H. Investment executeq
a warranty deed to the Subject Property to Jones. I'his deed
specifically recites that it i1s "Subject to a beed of Trust
. . . in favor of American . . . in the principal amount of
$200,000.00 with interest thereon, recorded September 24,
1980, . . . ." (A copy of the warranty deed is attached as
Exhibit "D" to Jones' Response to Appellants' Motion for
Summary Disposition in this Court, dated March 21, 1983).
Jones admitted in the Court below that the Subject Property
was conveyed to him subject to the American Trust Deed (R. 19
"Affidavit of Ronald Jones").

4. On January 22, 1981, American and L. H.
Investment entered into a Revised Commodities Purchase
Agreement (R. 293-301) and a revised Trust Deed Note (R.
290-91). These documents are virtually identical to the
original Agreement and Note except that they provide that tne
"roll over"” option is automatic each month if L. d.

Investment pays the monthly discount premium, and the Trust



pot: a3 amended 0O 300W an amount of $5215,000.00, tnus
clocting the Bl2,000.0U0 discount premium payment. These

iz ded Jdocuments recite the prior dealings of the parties

it
e
v

crijinal Commedities Purchase Agreement and Amendment
ruer2to are attached as Exhibit "A" to the January 22, 1%381
nevised Commodities Purchase Agreement (R. 303-10). The
levised Agreement and itlote each specifically recite that they
continue to be secured by the Trust Deed (R. 290 and 296).

5. At no time has L. H. Investment ever repaid to
American the $200,000.00 principal indebtedness, either in
cash or commodities (R. 203 "Affidavit of George

Drykerman")}. Morever, the Revised Agreement recites in

paragraph 1 that "L. H. Investment shall continue to apply

the $200,000.00 advanced by American . . . ." (R. 294;
emphasis added). There has never been any evidence produced,
in the form of an affidavit or otherwise, purporting to show
that American has ever received payment of the $200,000.00
principal indebtedness.

6. There is no evidence in the record showing that
after Jones took his warranty deed subject to the American
Trust Deed, that Jones ever changed his position or in any
way relied on the Revised Agreement and Hote as a payment of
"he dept owed American or an extinguishment of the Trust

Deed. In fact, on February 16, 1981, subseguent to the



execution of tihe Revised Agreement anid b, wulios  cLoeTuT sl

trust deed to the Subject Property

in favor ot a thivd pare
(R. 398-400), and the legal Jescription therein speciiicall.
recites that this convevance v Jones is 2xpressly sul

(R. 20U). Mis subsecuent Jones trust

et

Dae

cr

American's Trus
deed was forwarded for recording by their attorney by a
letter dated February lu, 1931 (R. 397).

7. The warranty deed from L. Hd. Investment to
Jones, while absolute on its face, was a deed given as
security only. The deed secured the payment to Jones of
approximately $60,000.00 from L. H. Investment in connection
with a sale of diamonds by Jones. This security interest
only is admitted in correspondence from Ronald Jones (R.
352-53), and bis attorney, James Harward (R. 395), and is the
subject of a separate lawsuit by L. H. Investment against
Jones in Third District Court, Civil No. C81-1858. In fact,
Jones executed a warranty deed back to L. H. Investment on
December 29, 1980 to be placed in escrow, which deed again
expressly recites the continuation of the American Trust Deed
(R. 396). As late as May 5, 1981, after American had
recorded its Notice of Default, Jones' attorney delivered
written instructions directing the recording of the escrowed
warranty deed from Jones to L. H. Investment upon L. H.
Investment's performance of the underlying agreement for

which Jones originally received a deed as security (R. 4ud).

-~



Lo marciv, 1761, L. . Investment defaulted on
roor the indebtedness to American, and American

coded wiltlh steps to foreclose the Trust Deed (R, 9-13

sta2 of Tefault und Yetice of Trustee's Sale').
_ DrlCe=1035 1n the Court Delow.
2. Prior to American's trustee sale, Jones

commenced tlils action against American, Robert Holt as
smerican's trustee, and L. H. Investment to enjoin the
trustee's sale (R. 2-4). Jones subsequently amended the
complaint to guiet title to the Subject Property in Jones (R.
184-94). American counterclaimed and cross-claimed for
judicial foreclosure of its Trust Deed and a declaration of
priority of American's interest over all claimants (R.
118-127).

10. American added as parties to this action the
individual guarantors of its Note (Eastman, Calder and
Boshard, who are also the principals of L. H. Investment) and
Carl and Mary Barnes, who claim an interest in the Subject
Property. L. H. Investment, Lee Eastman and Richard Calder
nave appeared in the action, admitted the allegations of the
counterclaim and cross-claim of American and stipulated to
“he entry of judgment against them in accordance therewith

fR. 197-98). Donald Boshard has answered the cross-claim of



American, denying personal liacility Lut admlcting most oL

the substantive allegations oL American (R. 17 4=3.,.
11. ©On Marcn 25, 1202, american moved four summary
judgment on its counterclain and Iross-rslain sased on tae

pleadings, the admissions of L. 4. Investment ianug the
affidavit of George Drykerman, Vice-President of American (R.
199-200). Jcones submitted a memorandum in opposition to the
motion, admitting that the warranty deed given to Jones was
expressly subject to the Trust Deed of American (R. 210).

12. The Jones memorandum, however, assumed, without
factual support, that all obligations under the original
Commodities Purchase Agreement and Note had been performed
and therefore the underlying debt to American was
extinguished, and argued that the future advances "dragnet"

clause of the Trust Deed would not secure the "new" debt
created in January 1981 by the Revised Agreement and Note (R.
212-13). The assumption that the execution of the January
1981 Revised Agreement and Note constituted performance by
L. H. Investment and extinguished the underlying indebtedness
to American was clearly controverted in paragraph 9 of the
Affidavit of George Drykerman (R. 203) and in the Revised
Agreement itsel”, which also specifically states tnat it
remains secured by the Truast Deed (R. 293-301). The

underlying principal indebtedness of $200,000.00, to which



foomoo bl LS 2XpU2sS1, suDject, has never peen paid to
I Juersrfdre, tiere was no future advance in January
L, Uk ARerican does not rely on the "dragnet” clause
ot loin the Truast Deed.
2. The Court Lok American's llotion for Summary
Juidgment under advisement (R. 207) and subsequently entered

a7
o

tne Order of April , 1282, wnich order finds that the

January 22, 1981 Revised Commodities Purchase Agreement and

“

Trust Deed Note "are not secured by the supbject property."

[ %3

{R. 321-22) The form of this order was not served upon
opposing counsel as required by Rule 2.9(b) of the District
Jourt Rules of Practice, and American's counsel first saw the
order in connection with Jones Motion for Summary Judgment
dated June 21, 1982 {(R. 484 "Statement by Jones Counsel"; R.
348-49 "Affidavit of Robyn Heilbrun"). American moved to
Vacate, Amend or Reconsider the Order of April 27, 1982, and
2 hearing on this motion was held on August 6, 1982.

14. At the August 6 hearing, the Court apparently
realized that its prior April 27, 1982 Order was incorrect
(R. 499-500), and the Court stated that it would "rework it"
(R. 500). However, the Court failed to make a ruling or
prepare an order. Both parties wrote to the Court in
September and Octoper 1982 reguesting a ruling on the

"tion., When no ruling was forthcoming, counsel for



American, atfter recelving permission IrTm Couasei LUr o, .-

Rl

orally requested a ruling from tne Jourt. THe Court toen

denied the Motion tc Vacate, Amend or Reconsider O, 3 Oliaal .

[}
[{}]
O,
[}
19
N
©
3]
e}
W
Vi

ntry daz

09).

15. There was not only no factual or legal pasis
for the court to grant priority to the security interest o
Jones over American's interest in the Subject Progerty, out
Jones had not even moved for summary Jjudgment at the time of
the April 27, 1982 Order. Moreover, the effect of tne
wording of such order, was not only to grant priority to
Jones over American, but also to completely divest American
of any security interest whatsoever in the Subject Property.

16. After the Court denied American's Motion to

Vacate the April 27, 1982 Order, American stipulated to the
entry of Summary Judgment against 1it, while continuing to
object to the April 27, 1982 Order and reserving its right to
appeal to this Court (R. 420-22; % 3). Summary Judgment was
entered pursuant to such stipulation, entering a final order
and reciting that American does not waive any right to appeal

(R. 423-26).

—1U-



LI1. <LEsTIOLS PRESENTED
[ Does the holder of a note secured by a Trust
»1 tnoreal property retain his security interest when the
re 1s reneved witn only minor amendments thereto, where the
amen ied note incorporatss tne Trust Deed, tne principal
indebtedness evidenced by the ncte is never paid, and an
interest in the real property of an intervening third party
15 expressly made subject to the Trust Deed?

B. Is a debt that is evidenced by a note and an
agreement, and secured by a Trust Deed on real property,
extinguished when the note and agreement are amended in part,
where the principal indebtedness evidenced by the note and
agreement is never paid?

Cc. If the holder of a note secured by a Trust Deed
on real property accepts a new note as payment for the
secured note, 1s the holder subrogated to the rights in the
Trust Deed as security for the new note, where the position
of an intervening purchaser or lienor of the real property is
not made worse after the new note is accepted than it was
prior to such acceptance?

D. Where the interest of a grantee in a deed of
real property is made subject to a prior Trust Deed with the
irantee's knowledge, will the interest of the grantee Dbe

c4uitably subordinated to the interest secured by such Trust

-11-



Deed, where there 13 scue S B R 5 O N R T SRS U 0 U
of the Trust Deed security 1nterest, DULT tae lndertedaess

ust Deed 13 never gald and tiae jrantae 13 1

[at

secured by the T

no worse position aftsr tne =qultavle subcrdinac: ne
originally barjzined for?
E. Did the District Court commit reversible error

when deciding on defendant's motlon for summary judgment, oy
ruling that defendant had no security interest in the Subject
Property, where all parties admitted the validity of the
original Trust Deed, Note and Agreement in favor of
defendant, plaintiff admitted that its intervening warranty
deed was expressly made subject to defendant's original Trust
Deed, the trustor of the Trust Deed admitted that the Revised
Note and Agreement were secured by the original Trust Deed,
which Revised Note and Agreement on their face state that
they are secured by the original Trust Deed, and the
defendant supplied a sworn affidavit that the underlying

indebtedness had never been paid?



IvV. ARGUMENT
Jhe Cuurt celow appuarently accepted the assumptiocns

I irjuments set fsrun 1n tne Jones Memorandum in Opposition

Lmerican's Hdotlion for Summary Judgment (Rr. 203-220). The
lemorsndun assumed taat L. . Investment “fully performed”
mder tne original Commodities Purcnase Agreement and Trust
Ceed Note and thereby extinguished the underlying debt,
without supplying any affidavit or other testimony to tnat
2ffect. The Memorandum then argued that since the prior debt
was extingulshed, tnhe January 22, 1981 Revised Agreement and
Hote constituted a "future advance" and was not covered by
the Trust Deed's "dragnet clause". Therefore, Jones argued
that even though his Deed was expressly subject to the Trust
Deed, the Trust Deed did not secure the "new" indebtedness to
American.

The initial assumption that a new debt was created
in January 1981 was directly contradicted by the only
evidence before the Court, and therefore the Summary Judgment
finding that the Revised Agreement and Jote are not secured
by the Trust Deed was manifest error.

A. Neither the Indebtedness Owed to American Nor Its

Security Interest Was Extinguished by tne January 22, 1981

“woloed Note and Agreement.

When a note is given in renewal of another note, it

coen a0l raise tiie presumption of extinguishment of the



debt. Marking Systems, Inc. v. Interwest sila -orp., oo/

P.2d 176, 1738 {(Utah 13277); see dtan Coue Annotated
§ 70A-3-802.

First Securitcy 2aank of Jtah v. Proudilt 3:or+<iag

Goods Co., 55Z 2.2d 125 (Utan l27v,, sets Lorta tie
controlling law on the present facts. In November 1970,
Proudfit executed a renewal note in tine amount of 303,000 and
a trust deed securing the note, which trust deed recited that
it was to secure the note "and any extensions and/or renewals
or modifications thereof."” Id. at 123-24. Remington
obtained and recorded a judgment lien against the property in
December 1971. 1In June 1972, Proudfit executed a renewal of
the note in the amount of $68,180.00, secured by the prior
trust deed. This Court found "little merit” in Remington's
argument that when Proudfit executed the 1972 note, the 1970
trust deed note for a lesser amount was paid and a new
separate contract came into being. Id. at 124. The court
quoted the law as follows:

Nor does the giving of a new note in renewal

of another note extinguish the debt for

which the original note was given unless it

clearly appears that it was the intention of

the parties that the execution of the new

note and the cancellation of the 0ld note

should extinguish the debt represented by
the old note.



. Lo Uduoniad Irom o liozerstate Trus

t

v. lieaélund, 31

40, 171 P. 210 (L1Visy): accord, Gray v. Kappos 90 Utah

I
Q

In the 2resent casez, the facts tefore the Ccurt are
slrtuwally ldentical to clicse in Proudfit. L. H. lnvestment
executed and recorded a Trust Deed for the benefit of

"merican, wnlch recites that it secures "payment of the
indebtedness evidenced by a promissory note . . . in the
principal sum of $200,000.00 . . . with interest . . . and
any extensions and/or renewals or modifications thereof . . .
" (R. 275). In Proudfit the second renewal note was for an
increased debt amount. In the present case the January 22,
1981 Revised Agreement and Note, merely included the normal
$19,000 discount premium as part of the renewal Note, and
each document recites that "L. H. Investment shall continue
to apply the $200,000.00 advanced by American" and that each
continues to be secured by the Trust Deed (R. 290 and
293-96). American provided an affidavit that the
indebtedness had never been paid, and L. H. Investment, the
grantor for both parties herein, stipulated to the entry of
judgment in favor of American {(R. 197-98).

Finally, the Court held in Proudfit that the taking

T a renewal note does not extinguish the debt unless such

learly" appears as the intent of the parties. Id. at 124.



The intent of the gartics to Tiac Priol TTUsL oot aas

controlling in froudfit evern thcugh Sne Interyoen

liennolder was 1n no way a g2arty Or Rrivy 25 the “ransactioc
between First Securitw and Croudfit. In the 1nstant case,

not only are the Revised Agreement and Lot unampijucus rhat
no extinguishrient was intended, but the grantor for coth
American and Jones has stipulated to a judgment in faver of
American on the validity of the security interest, and is
suing Jones in a separate action to declare the Jones
warranty deed void.

The only fact distinguishing Proudfit is that in
Proudfit the intervening lienholder did not take his lien
expressly subject to First Security's trust deed and yet the
court ruled that First Security's renewal note remained
secured by the prior trust deed. 1In the present case, Jones
took his interest subject to American's Trust Deed and thus
it is even more clear than American's trust deed retains
priority.

The rule in Proudfit and Gray v. Kappos, supra, is

supported by numerous cases from other jurisdictions. Easton
v. Ash, 116 P.24 433, 437 (Cal. 1941) ("The renewal agreement
was sufficient not only to revive the ind:btedness but to

renew the original mortgage as well."): Waynesboro ilat. Bank

v. Smith, 145 S.E. 302, 305-06 (Va. 1928).



Do ooiwan o, ddurd Lunber x Woodwork Co., 230 N.W.

Llon. 1U3uy, tne court was confronted with facts almost
crortleal to those here.  The plaintiff purchased property
e o mocx o3 leged sablect to a mortyage.  The mortgage note was
surrendered to the mortgagor in exchange {or new notes. The
court rejected plaintiff's clailm that the substituted renewal
aotes Jdischarged the mortgage. "lio change in the form of the

evidence, or the mode or time of payment--nothing short of

actual payment of the debt, or an express release--will

operate to discharge the mortgage."” Id. at 921 (emphasis

added): accord, Smith v. Thomas, 245 P. 399, 401 (Idaho 1926).

Jones admits that American's Trust Deed secured not
only the original September 1980 Commodities Purchase
Agreement and Note, but alsc the October 1980 Amendment to
the Commodities Purchase Agreement, which merely "rolled
over" the indebtedness for one month by the payment of
$19,000.00. Jones also admits that the "roll over" on
November 22, 1980, which made the debt due on December 22,
1980, was still secured by the Trust Deed. (R. 512-514 and
519). However, Jones attempts to argue that the underlying
indebtedness and security was extinguished by execution of
"he Revised Note and Agreement, which documents merely made
e "roll over" automatic. This argument places form over

substance. The parties to the Trust Deed only formalized an



arrangement that Jones admits was valid prior to the
formalization. he undisputed fact is that American was
never repaid its original advance.

B. The January 22, 1721 Revised Agreenent and Mote Did ot

Constitute a Zuture Advance.

In the Court below, Jones assumed that the
indebtedness of L. H. Investment to American was
extinguished, and thus argued that the January 22, 1981
Revised Agreement and Note constituted a "future advance”.
Jones then cited cases to support the proposition that the
"dragnet clause" of the Trust Deed would not secure a future
advance. The future advance argument is a red herring and
the cited cases are irrelevant.

As noted above, L. H. Investment stipulated to the
entry of judgment in favor of American on its claim that the
$200,000.00 had not been paid, and American filed an
affidavit stating that "the indebtedness represented by the
original Trust Deed Note has not been satisfied or
discharged” (R. 203). At a minimum, this raised a question
of fact as to whether the original debt was extinguished and
precluded a summary judgment finding in favor of Jones.
Moreover, as noted in Section IV A above, extinguishment of a
debt by giving a renewal note can only be established by

showing the "clear" intent of the parties. The only evidence



it favored the continuation of the security interest.

o, since the debt was not extinguished, the January 22,
... nevised Agreement and Lots could not constitute a
“latare advance'" as asserted by Jenes.

However, even ii the future advance argument were
applicaple, the Utah cases provide that whether a dragnet
clause in a Trust Deed will cover future advances is a
gquestion of the intent of the parties and whether the new

obligation states that it is to be secured by the prior Trust

Deed. First Security Bank of Utah v. Shiew, 609 P.2d 952,

955-56 {(Utah 1980): Health Tecna Corp. v. Zions First

wational Bank, 609 P.2d 1334 (Utah 1980); see North Park Bank

of Commerce v. Nichols, 645 P.2d 620, 621-22 (Utah 1982).

In the present case, both the Revised Note and
Agreement specifically state that they are to be secured by
tne Trust Deed, the affidavit of George Drykerman states that
the Revised Agreement and Note were to be secured by the
Trust Deed, and the Stipulation to the Entry of Judgment in
favor of American by L. H. Investment evidences this intent.
This was the only evidence before the Court as to the intent
of the Parties.

The Security Interest of American Is Prior to Any

itterest of Jones Under the Doctrine of Equitable Subrogation.

Assuming, arguendo, that American lost the legal

Pflority of its Trust Deed by executing the January 1981
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Revised Agreement and Jote, American $tlii nNas = iulTaus=
priority in the Sugject Property over tne lnterest i Jones
under the doctrine of equitable sunrogation. Jhen a cender
pays off a lien on real propert’, witi, tae understandiaj thac
such lender will take the security position OIf tne lien
holder whose lien is paid off, the lender will be egyuitaply

subrogated to the security position of the origianal lien

holder. Martin v. Hickenlooper, 20 Utan 150, 32 P.2d 1139,

1152 (1936); George v. Butler, 16 Utan 111, 50 P. 1032, 1034

(1897).
The principle of equitable subrogation was applieaq

in the case of Tracy-Collins Trust Co. v. Goeitz, 5 Utah 24

350, 301 P.2d 1086 (1956). 1In Tracy-Collins the plaintiff
took a new mortgage and made a new loan, the proceeds of
which paid a prior mortgage. The court quoted the applicable

law:

[IJt is not necessary that there snould be
an express agreement that the prior lien
shall be kept alive for the benefit of one
advancing money to pay it, or that it be
assigned, but if . . . it was the intention
of the parties that the person making the
advance was to have security of equal
dignity and position with that discharged
then equity will so decree.

Id. at 1090 (quoting Jackson Trust Co. v. Gilkinson, 105 W.J.

Eq. 116, 147 a. 113).



Latarvene

wnich

legal

L/e0 1o Jones argument 1s accepted that the Revised

il wote pald tie prior indebtedness, American did

cae 2xpress understanding that it would take the

tlzn 2esition under the Trust Deed. Egquity will

Lo subrogate american to the original security

secured the deot "paid" by American.

At oral argument, the court below recognized this

position:

THE COURT: The subrogee would be the second
holder subrogated to the first holder
because of the equities involved. The
equities would involve the second holder
assumes [sic] the role of the first holder
and gets that equitable consideration--
equitable position regardless of whether the
note was extinguished.

MS. HEILBRUN: Right. He who paid off the
note. In other words American paid off the
prior note. American believed itself to be
retaining that position. American would be
equitably subrogated to the position of the
holder of the prior note.

MR. COURT: Uh-huh. Yeah.

(R. 4929-500). The Court, however, did not address this issue

in the belated minute entry summarily denying American's

Motion to Vacate, Reconsider or Amend the April 27, 1982

srder .
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D. The Security Interest L AMeri .. to 0L 0 ~o al,

Interest of Jones Under tine vUoCtilhiesn i o lalapaz

Subordination and Egultauole cortjage.

the perZection ©f american’'s securlic. l.at2r:23T 10
Deed for the January 1981 Revised Agreement ana Jote,
American still has a prior interest in the Sudlect Propert;
over the interest of Jones under the QOCLIlnes OL 2yUltdlie
subordination and equitable mortgage. A mortgage whicn,
because of some defect, 1s only operative to transter an
interest in equity to the mortgagee, 1is effective not only
against the parties thereto, but also against others who
secure their interests with knowledge of the rights of tne
mortgagee. 55 Am. Jur. 24, Mortgages § 332, at 399.

In Redemptorist Fathers of the State of Washington

v, Purdy, 24 P.2d 1089 (Wash. 1933}, the court set forth the

elements of an eguitable mortgage:

The essence of an equitapble mortgage 1s tne
intent of the parties to create a lien on
the property described to secure the
principal obligation. If the intent 1is
present, equity will establish the lien, not
only between tine parties, but against
purchasers or incumbrancers witn notice.

Id. at 1090; accord, Reidy v. Collins, 206 P.2d 712, 714

(Dist. Ct. Cal. 1933): see Owens v. Continental Supply Co.,

71 F.2d 862, 8ol (wuth Cir. 1vi4).



S ee pcenn Case, Tne intent that the January

Swvised Syreenent and Hote be secured by the Trust Deed
Lo Loanplguous on btne Zace of eachi document. Jones not only
ii3 loed witn attiz2 2f the Trust Deed, he tcok the deed

he Trust Deed. Iltoreover, Jones

exocuted a trust deed to a third party subsequent to the
January Pevised Agreement and Jdote, and in such document
recited that it was subject to American's Trust Deed. Nor
iid Jones ever change his position in reliance on any
extinguishment of American's debt in January 1981.

Thus, Jones' notice of the equitable mortgage was
expressly present and continuing, and Jones' interest in the
Subject Property should be suborindated to American's

security interest.



N SUNDARY il JOnlLius il

The executiou Ly American and L. . Investmoent of
the January 22, 1981 Revised Agreemert and Lote iid nct
constitute performance under the

and therefore 4id not 2xtinguish
]

by the American Trust Deed: (1)
Note merely "rolled over" the original indebtedness: (2) The
Revised Agreement and liote expressly recite that they
continue to be secured by the Trust Deed; (2) American has
never been paid any portion of the original $200,000.00
advance which was secured by the Trust Deed: (4) Jones
warranty deed was nade expressly subject to the American
Trust Deed; and (5) at the time the Jones warranty deed was
executed, the American indebtedness had already been "rolled
over" for two consecutive months.

Since the underlying indebtedness to American was
never extinguished, there is no issue in this lawsuit of
whether a "future advance" of moneys is covered by the
"dragnet clause" in the Trust Deed. There was no future
advance because the original debt was never paid.

Moreover, even if the execution of the Revised
Agreement and Note could be construed as a payment of the
prior indebtedness, American is equitably subrogated to the
Trust Deed security for the prior obligation because the

Revised Agreement and dWote paid the prior secured debt.



Sliaasiy, Jones took nis lnterest in the Subiject

Lo 2upressiy sublect to the American Trust Deed. He
L5 st oa oona fide purchaser without notice and he did not
Fepge 13 position after the Revised Agreement and Mote were
ettt 2d. In fact, Jones subsequently executed a Trust Deed
tc a third party reciting that it was subject to the prior
imerican Trust Deed. Even if a defect in American's security
instruments exists, the interest of Jones is equitably
supordinated to the rights of American.

American's Trust Deed on the Subject Property is
both legally and equitably prior and superior to any interest
of Jones. On the undisputed facts, Summary Judgment should
have been entered in favor of American. But in any event,
there was no basis for the Court below.to find, in a Summary
Judgment context, that American's Revised Agreement and Note
were not secured by the Subject Property.

American requests that this Court reverse the
Summary Judgment and the findings of the April 27, 1982
“rder, with directions to enter judgment in favor of
American, or in the alternative, vacate the Judgment and

vrder and remand this case for further proceedings.
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